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ABSTRACT
In this article, we test the extent to which decisions by the Ecuadorian
Constitutional Court (ECC) are predicted by non-legal variables. Our
theoretical argument proposes that not only the presence of public actors as
plaintiffs—especially those working for the executive branch—but also
political salience, i.e., the degree of importance attributed to a case by the
government and public opinion, plays a crucial role in explaining the
outcome of judicial decisions. Original data on all abstract review decisions
issued by the ECC (2008–2016) is used to test our argument. We control for
possible selection effects, incorporating a novel measure of the overall
quality of argumentation and strength of cases brought before the ECC by
both public and private parties, in the form of an expert survey. Consistent
with our argument, the results show that even when controlling for a wide
range of potential confounders, norms are more likely to be struck down by
the ECC when (1) public officials claim unconstitutionality than when non-
public parties do, and (2) cases are reported by media. In the light of the
Ecuadorian case, we conclude that the formally powerful ECC is quite
sensitive to governmental influence, even under an improved situation of de
jure judicial protections.
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Introduction

Constitutional scholars and political scientists usually underscore the critical role of constitutional courts
to check the elected branches, constrain political actors, and safeguard citizens’ rights (Epstein, Knight,
and Shvetsova 2001). Contrary to what is expected, certain conditions allow politicians to instrumentally
use courts for circumventing constitutional limitations, while advancing their own policies and interests
(Popova 2010). In this article, we particularly focus on the conditions under which courts will tend to
favor the government. In spite of improved de jure judicial independence, we contend that under unified
governments, powerful presidential regimes and unconsolidated democracies, judges will favor public
actors—particularly those serving in the executive branch—when ruling politically salient cases.

This argument yields a set of empirical implications, which we test using an original dataset of all 111
abstract constitutional review decisions (sentencias de acci�on p�ublica de inconstitucionalidad) issued by
the Ecuadorian Constitutional Court (ECC) between 2008 and 2016. Quantitative analysis reveals that
laws are more likely to be struck down by the ECC when (1) public officials, particularly those working
for the executive branch, claim unconstitutionality compared to when non-public parties do; and (2)
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cases are reported by media. We accompany this analysis by an expert survey on the strength and overall
quality argumentation of cases brought before the ECC by public and non-public parties, in order to
avoid possible selection effects. In the light of these findings, we conclude that ECC’s justices strategically
vote in favor of the government depending on the political salience of cases.

We examine the Ecuadorian case because major constitutional reforms with regard to de jure indepen-
dence conditions—particularly, rules improving the selection and removal of judges and strengthening the
authority of the ECC—were implemented in 2008. From this year on, Ecuador embraced an eclectic
model of constitutional adjudication, in which only the ECC’s justices have the final say over the interpre-
tation of constitutional provisions and the authority to declare the unconstitutionality of legal norms. Also
from 2008, Ecuador has experienced an unexpected period of political stability with the consolidation of a
unified government that weakened political competition (Conaghan 2016). These conditions allowed us
to nuance our analysis appraising the effect of de jure protections on de facto independence.

This article unfolds as follows. In the first section we discuss the existing work that explains pro-
governmental judicial decisions. While there is abundant theoretical and empirical scholarship on judi-
cial independence, this literature falls short in explaining the behavior of formally powerful courts in
unconsolidated democracies. After discussing the background of this research in section 2, section 3
proposes two hypotheses modeled after our argument that judges may tend to support the government
when ruling on politically salient cases. Sections 4 and 5 explain our unit of analysis and the methodol-
ogy. In section 6, the hypotheses are tested. Our findings are then analyzed in the discussion section.

Background

Why do constitutional courts frequently rule in favor of the government? One answer is that courts do
so only if they lack independence. Broadly discussed in the literature, a relatively abstract concept of
judicial independence refers to the level of autonomy judges have when deciding cases (Kapiszewski
and Taylor 2008; R�ıos-Figueroa and Staton 2014; Russell 2001; Larkins 1996). Judicial autonomy is
herein related to the lack of pressures exerted by elected branches of government (Fiss 2003). Along
this line, if politically dependent courts check the elected branches, they run the risk of facing undesir-
able payoffs or retaliations on the part of the Congress or the President (Iaryczower, Spiller, and
Tommasi 2002). Yet why do formally powerful courts still remain loyal to the government, that is,
courts (1) who operate under strong de jure judicial independence features; (2) that concentrate all the
powers of constitutional review; (3) issue binding jurisprudence; and (4) whose interpretation of con-
stitutional provisions cannot be overruled by the legislature?

A first strand of literature grounded more in political science than in law underscores political and
institutional conditions upon which judicial decisions are made (Spiller and Gely 2007). Scholars, in
this respect, analyze courts’ behavior and judicial review within the separation-of-powers approach
(Segal 1997; Kaufman 1980), which asserts that unified governments tend to preclude judicial indepen-
dence (Beer 2006; Brinks 2004; Chavez 2004; Ginsburg 2003; R�ıos-Figueroa 2007), whereas political
competition increases the probabilities of attaining independence (Dargent 2009; Finkel 2004; Maga-
loni, Magar, and S�anchez 2010).1 Judicial independence is thus conceived as courts’ ability to effectively
act as veto players and overturn legislation emanated from the legislative and the executive (Clark
2009). Nevertheless, it is worth noting that judicial decisions vary depending largely on justices’ antici-
pation of political rewards or retaliations coming from other political branches (Vanberg 2001).

Advancing the separation-of-powers approach, Helmke (2002) elaborates on what she calls the logic of
strategic defection, a theory formulated on the basis of governmental power transfers in unconsolidated
democracies. By unconsolidated democracies we mean regimes in which minimal requirements for democ-
racy are met but that lack institutionalization of democratic values (e.g., political parties are volatile, citizens
as well as public officials have deep-rooted mistrust on democracy, and individual rights and liberties are

1Still, fragmented governments may be able to control the judiciary, depending on certain institutional layouts (Popova 2010; Aydın
2013). For instance, Grijalva (2010, iv) evidenced that weak Ecuadorian legislative coalitions are able to influence constitutional justi-
ces under institutional conditions, such as “short terms in office, the threat of impeachment, and the possibility of reappointment.”
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constantly threatened (Popova 2010)). In light of unconsolidated Latin American democracies, Helmke’s
departing point is that, under normal circumstances, courts are constrained by political actors, especially
by the executive branch. Thereafter, as soon as the incumbent government begins to lose political power,
previously loyal judges will start questioning government’s public policies. Testing this logic of strategic
defection in Colombia, Rodr�ıguez-Raga (2011, 95) maintains that courts strategically defer to the executive,
“depending on the costs for the players associated with both giving up policy and clashing with each other.”

Another part of the literature focuses on institutions. This research has indicated that judges face a set
of formal (e.g., time in office, appointment procedures, legislative impeachment) and informal (e.g., bud-
get cuts, non compliance, peer pressure) arrangements that in the long term determine their behavior
and also motivate them for voting for or against the government (Epstein and Knight 2000). For the
most part, research on institutions and judicial decision-making argues that judicial stability favors con-
viction voting, whereas instability encourages strategic voting (Iaryczower, Spiller, and Tommasi 2002).
Nevertheless, extreme instability has also caused sincere judicial behavior (Basabe-Serrano 2012). In addi-
tion, scholars concede that as the number of political actors involved in justices’ appointment procedures
increases, the more likely it is that courts will tend to be independent (R�ıos-Figueroa 2011).

Hitherto, our original question, referring to why do formally unfettered courts rule in favor of the
government, remains unanswered. Tentatively, we believe politicians do not care equally about all con-
stitutional review cases. Moreover, we argue, judges’ incentives are not static but might depend on the
salience of those issues presented before them (Taylor 2008). Following this argument, we propose
that, in spite of strong de jure protections and almost unfettered powers, courts still have incentives to
favor the government when ruling politically salient cases—i.e., those cases in which high importance
is attributed by the government and public opinion to a case. To this date, the political salience effect
remains critically understudied, as only Epstein and Posner (2015) have shown that U.S. justices are
more likely to vote for their appointing president when cases are reported in newspapers compared to
cases that are not reported. This political salience effect over judicial decision-making might be stron-
ger among unconsolidated democracies, unified governments, and powerful presidential regimes, as in
the Ecuadorian case, which will be the object of this study. In this context, the question then emerges
whether constitutional courts tend to favor the government when ruling politically salient cases.

Hypotheses

Based on theoretical insights on judicial independence, we predict that, depending on the executive’s
political strength and the salience of the case, claims of unconstitutionality proposed by pro-govern-
ment public authorities, especially those serving the executive branch, will tend be more successful
than cases filed by non-public plaintiffs. Success is defined here as the number of cases where the court
declares the unconstitutionality of a norm. Following this line of thought, if a case arises that is of high
value to the government, and costs of pressuring the court are low, we expect to see a strategic defec-
tion of the court toward presidential interests, even in spite of strong de jure judicial independence.
Under these circumstances, public plaintiffs will be more successful than non-public plaintiffs. We
thus formulate the following hypothesis:

H1: The presence of public actors as plaintiffs in constitutional review proceedings increases the probability of the
norm being declared unconstitutional, when compared to constitutional review proceedings where the plaintiffs
are non-public.

We add that justices may vote strategically depending on the political salience of cases. Following
Helmke (2002), we understand political salience as a matter of importance attributed to a case by the gov-
ernment and the public opinion. Salience has been measured by the literature through different means.
The frequency cases are cited in constitutional books (Slotnick 1979), cases in which amicus curiae were
presented (Maltzman and Wahlbeck 1996), official case law compendiums (Epstein and Knight 1997), or
dissenting opinion rates (Wahlbeck, Spriggs, and Maltzman 1998) have been used as indicators of salience.

Like Epstein and Segal (2000), we assume that cases reported by the newspapers in which public
plaintiffs claim the unconstitutionality of a norm may entail larger political salience than other cases. Of
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course, political salience encompasses further considerations than only media coverage (Clark, Lax, and
Rice 2015). To avoid oversimplification and reduce omitted variable bias, we also undertake four addi-
tional legal considerations. First, we controlled for general regulation, that is, whether organic or ordinary
laws issued by the National Assembly, might be more politically salient than local norms. Second, norms
enacted while the current government is in office may entail higher salience than other kinds of regula-
tion. Third, the content of a norm—in other words, whether it addresses fundamental rights or economic
or taxation issues—may also determine the salience of a case. Finally, we assume that executive decrees
might involve higher political stakes than other norms. When controlling for these factors, we expect that

H2: Salient cases—i.e., those cases that have been reported by the newspapers—will increase the probability of a
norm being declared unconstitutional, when compared to non-salient cases.

The Case of Ecuador

Political and Institutional Background of the Ecuadorian Constitutional Court

The hypotheses are tested in the context of Ecuador. Evidence gathered from 1997 to 2007 shows that
partisan interests largely influenced the ECC (formerly known as the Constitutional Tribunal or CT)
decisions due to institutional features such as short terms in office, the threat of legislative impeach-
ment, and the possibility of immediate reappointment (Grijalva 2010). As shown in Table 1, CT justi-
ces were extremely sensitive to constant executive–legislative impasses, which eventually triggered
several judicial turnovers and presidential breakdowns (Basabe-Serrano and Polga-Hecimovich 2013).
In fact, none of the CT justices finished the term for which they were elected during this period.

When Rafael Correa was elected as president in 2006, the Ecuadorian political context was one
of high political fragmentation and institutional weakness. In terms of Conaghan (2016, 111),
“public confidence in institutions was at a low ebb [and] traditional checks and balances had
long seemed inoperative.” One of the first acts of Correa as president was to convene a referen-
dum authorizing a constituent assembly (CA), whose mandate was to draft a completely new
constitution. Not only in charge of designing the constitution, the CA also assumed full powers
to govern the country (Oyarte 2014). The first act issued by the CA established the dismissal of
the National Congress and ratified Correa as president. In October 2008, the new Constitution
was enacted, after being approved by 69 percent of the electorate.

Since 2008, Ecuador experienced an unexpected period of political stability with the consolida-
tion of a unified government, as Correa managed to hold the majority of seats at the National
Assembly (i.e., the former National Congress) (Polga-Hecimovich 2013). Acknowledging previous
institutional flaws that threatened judicial independence, the 2008 Ecuadorian Constitution rein-
forced the ECC’s authority, eliminated immediate reappointment and legislative impeachment of
justices, implemented a nine-year term in office, and a merit-based appointment procedure in

Table 1. Constitutional Tribunal turnovers.

Year Executive Legislative Coalition Constitutional Tribunal (CT) Turnovers

1997 Fabi�an Alarc�on
(interim
president)

Partido Social Cristiano, Pachakutic, Izquierda
Democr�atica, Movimiento Popular Democr�atico,
Democracia Popular

Congress removes all TC judges
(February 6) and appoints new ones
(May 13)

1999 Jamil Mahuad
(removed in
2000)

Democracia Popular, Izquierda Democr�atica, Partido
Roldosista Ecuatoriano

Congress removes all TC judges and
appoints new ones (May 5 – June 17)

2003–2005 Lucio Guti�errez
(removed in
2005)

Partido Roldosista Ecuatoriano, Partido Renovador
Institucional Acci�on Nacional, Partido Sociedad
Patri�otica

Congress removes all TC judges and
appoints new ones (November 25)

2006 Alfredo Palacios
(interim
president)

Partido Social Cristiano, Partido Roldosista Ecuatoriano
y Partido Sociedad Patri�otica

Congress removes all TC judges and
appoints new ones (February 22)

Source. Adapted from Grijalva, 2010.
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order to enhance de jure judicial independence. These reforms along with other important
changes are depicted in Table 2.

The 2008 Constitution states that the starting and end points of justices’ terms in office are
not simultaneous. Instead, three (randomly selected) out of nine ECC justices have to be replaced
every three years. The first official ECC took office in 2012. In 2015, three out of nine justices
were replaced and another three (out of the six justices appointed in 2012) will be replaced in
2018.

Ideally, a staggered renewal of justices may pose several barriers for politicians to control appoint-
ments of justices.2 However, major criticism has been addressed regarding the fact that the executive
may easily appoint the new ECC’s majority. Rafael Correa has a majoritarian legislative coalition sup-
porting his government, which might easily influence the Transparency and Social Control Branch
(Basabe-Serrano 2009). Despite this criticism, justices now enjoy greater isolation—at least formally—
from political pressures than before 2008, as depicted in Table 3.

The Constitutional Court under Correa

In between 2006 and 2008, the story of the Constitutional Court is somewhat more complex. Before its
dismissal, the Congress removed all former justices (who were in office for only a year) and appointed
new ones. Along with the approval of the new Constitution, a “transition regime” was established in
which no indication of a transitory Constitutional Court was provided. In the light of this situation,
the former Constitutional Tribunal controversially proclaimed itself as an interim Constitutional Court
assuming the new powers granted by the 2008 Constitution (Oyarte 2014).

The interim Court issued several pro-governmental decisions. Among the most salient ones,
the Court authorized a referendum proposed by Correa in order to restructure the National
Court (which has the functions of a Supreme Court) and the Judicial Council, amending the new
Constitution (Grijalva 2011). The Court also delivered polemic decisions that favored public offi-
cials regarding the right to consultation, the right to water, and the organic law of the legislative
function, among others (de la Torre and Ortiz 2016). This interim Constitutional Court remained
in office until 2012.

The first official Constitutional Court took office in November 2012. Three of the justices serving for
the interim Court were ratified, while the remaining newly elected justices were highly criticized
because of their political closeness to Correa’s government.3 The new Constitutional Court remained
loyal to the government (Conaghan 2016). In 2015, for instance, the Court issued a favorable opinion,

Table 2. ECC institutional layout.

Period
Term in
Office

Type of
Government

Capacity to Impeach
Justices

De jure Judicial
Independence Reappointment Research

2008–2015 Long term Unified No High No —
1996–2007 Short term Divided Yes Low Yes Grijalva (2010); Basabe-

Serrano (2012)

2Concerning the appointment procedure, Grijalva (2010) explains:

The Constitutional Court justices are appointed as follows: The President, the National Assembly, and the Council of
Citizen Participation and Social Control (also known as Transparency and Social Control Branch)—which is a new
branch of the government created by the 2008, integrated by representatives of civil society organizations, and
also has constitutional powers to appoint other high public officials—must send a list of nine candidates to a spe-
cial commission previously appointed by the same nominating authorities. The special commission must organize
a public and merit-based selection process to appoint the three new justices of the Constitutional Court.

According to provision 204 of the Ecuadorian Constitution (2008), “the Transparency and Social Control Branch of Government shall pro-
mote and foster monitoring of public entities and bodies and of natural persons or legal entities of the private sector who provide services
or carry out activities for the general welfare, so they shall conduct them with responsibility, transparency and equity; it shall foster and
encourage public participation; it shall protect the exercise and fulfillment of rights; and it shall prevent and combat corruption.”

3See El Universo. 2017. “El Oficialismo se filtra en Corte Constitucional, El m�as poderoso ente de Ecuador.” http://www.eluniverso.
com/2012/11/11/1/1355/oficialismo-filtra-mas-poderoso-ente-pais.html.
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proposed by Alianza Pa�ıs—Correa’s political party—allowing indefinite reelection of all elected public
officials, along with a set of constitutional amendments backed by the president.

Constitutional Adjudication in Ecuador

Constitutional adjudication is fundamentally characterized as the combination of three main variables:
type of adjudication (concrete or abstract), timing of the adjudication (a priori or a posteriori), and
whether it can be exercised by all the judiciary or just by a special body (centralized or decentralized)
(Ginsburg and Versteeg 2014). Since 2008, Ecuador embraced an eclectic model of constitutional adju-
dication, in which only the ECC’s justices have the authority to declare the unconstitutionality of those
norms emanated from other political branches or local governments. Within this centralized institu-
tional framework, the ECC widely resolves concrete, abstract, a priori, and a posteriori constitutional
review cases, depending on the type of petition submitted before the Court.4 Additionally, the ECC
may issue binding jurisprudence and its interpretation cannot be overruled by the legislature.5

Particularly, we analyze abstract review decisions that were made in absence of a concrete judicial case.
Unlike judicial review in the United States—which generally entails the violation of somebody’s constitu-
tional rights—abstract constitutional review does not include a legal case where specific rights are being
infringed (Ginsburg 2008). Instead, the ECC evaluates the conformity of any norm with the constitution. To
this effect, when deciding public claims of unconstitutionality, the ECC does not resolve disputes between
parties. Instead, any litigant can claim the unconstitutionality of a norm and the Court will decide whether to
declare it as constitutional or not. Consequently, abstract review always entails erga omnes effects.

Because of its close relation with constitutional provisions, abstract review directly influences public poli-
cies. In addition to being an important instrument for checks and balances in democratic states and a useful
instrument to correct law, constitutional review can also reshape political, economic, and legal conditions of
a country (LaPorta et al. 2003). In this study we examine abstract constitutional review because it might
show that even under strong de jure judicial independence features, such as longer terms in office, and no
ECC judges’ impeachment by the legislature, de facto judicial independence may be compromised depend-
ing on the political salience of cases. Furthermore, due to its institutional variability, the Ecuadorian case
allows us to examine if political actors may influence Constitutional Court judges’ decisions.

Table 3. De jure judicial independence features (Constitution 1998 v. Constitution 2008).

Constitution 1998 2008

Number of Judges 9 9
Term in Office 4 years 9 years, two thirds of them shall be

renewed every three years.
Reelection Yes No
Dismissal Impeachment decided by the

Congress (simple majority)
The dismissal of a judge shall be decided

upon by two thirds of the members of
the Constitutional Court

Nominating bodies Presidency (2 candidates), Supreme
Court (2 candidates), mayors and
prefects (1 candidate), unions, peasants
and Indians (1 candidate), business
chambers (1 candidate)

Executive Branch (9 candidates),
Legislative Branch (9 candidates) and
Transparency and Social Control Branch
(9 candidates)

Appointing bodies Congress Rating Committee, conformed by: a) 2
members nominated by Executive, b) 2
members nominated by the Congress
and c) 2 members nominated by the
Transparency and Social Control Branch

De jure Judicial Independence Score1 3 points 5 points

4Provisions 428, 436, 438, 439, and 443 of the Ecuadorian Constitution (2008).
5Provision 436 (6) of the Ecuadorian Constitution (2008).
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Abstract Constitutional Review Proceeding

Both official authorities and citizens are equally entitled to challenge norms before the ECC, through a
special proceeding denominated public claim of unconstitutionality. Unlike the 1998 Constitution, which
required the support of the ombudsman or at least of 1,000 citizens for non-public plaintiffs to challenge
any norm as unconstitutional, the 2008 Constitution allows universal legal standing without additional
requirements for citizens to present public claims of unconstitutionality. This type of legal standing is
known as actio popularis and was widely backed by Ecuadorian scholars who endorse this institutional
change as beneficial for the protection of constitutional rights.6 Nevertheless, this universal-standing sys-
tem makes it more likely that plaintiffs, especially non-public ones, will bring weak cases before the ECC.7

Consequently, public claims of unconstitutionality are directly presented before the ECC through a
lawsuit containing, among others, the following elements: the indication of the norm that is being chal-
lenged, the identification of the potentially infringed constitutional norms, and the arguments that sup-
port the case. Once the lawsuit is presented before the ECC, an ad hoc admissions committee formed
by three ECC justices evaluates it. The admissions committee can reject the case only if: (a) the ECC
lacks competence in order to rule on the issue; (b) the claim is time-barred; (c) the challenged norm
has been recognized as constitutional by a judicial decision which has the effects of a final and non-
appealable judgment with the authority of res judicata; or (d) the plaintiff has not completed the law-
suit within the period of five days after the ECC found it was incomplete. Otherwise, the committee
shall admit the case or request the plaintiff to complete the lawsuit, according to legal requirements. If
the case is admitted, the ECC should issue a writ of admission in which it requests information about
the challenged norm and publicizes the proceeding.8 In short, the ECC’s admission procedure does not
control for weak and strong cases. This rather limited supervision of formal requirements raises con-
cerns about selection effects in our population that we will account when discussing our methodology.

Method

To answer the question whether the ECC tends to favor the government when ruling politically salient
cases, we gathered a data set that contained information on all public claims of unconstitutionality
decisions (N D 111)—sentencias de acci�on p�ublica de inconstitucionalidad—issued by the ECC between
2008 and February 2016. This original database included a comprehensive set of variables concerning
each decision. The outcome of the decision served as the dependent variable (Constitutional Review). It
was dichotomously coded 1 if the Court upheld the constitutionality of the norm, and 0 if the norm
was declared as unconstitutional.

We also created a series of dichotomous variables to capture the Type of Plaintiff. We coded 1 when
the plaintiff was a public official and 0 otherwise. We included an additional variable to differentiate
executive public actors. This variable was coded 1 if the public official was a member of the executive

6The main argument underlying this position is that universal standing procedures may increase the probabilities of constitutional
violations being detected and repaired by the ECC. In addition, these scholars claim that universal-standing systems may help citi-
zens to be aware about their constitutional rights (see Castro-Montero et al., 2016).
7Shapiro and Stone Sweet (2002) assert that universal-standing access before Constitutional Courts entails higher transaction costs
and does not guarantee an average quality of claims. As a result, universal-standing systems will have lower win rates than restricted
standing ones. From a political perspective, a universal-standing system will allow political losers access to constitutional decisions.
This consideration links political instable environments—as the Ecuadorian one—with a constitutional review universal-standing
system. Following Ginsburg (2002, 61), the possibility of a spurious claim increases the more open access the system is. Conse-
quently, “more open access will lead to more claims of lower average quality.” In alternative terms, restrictive admission systems
will lead to higher success rates before courts. This assumption has already been empirically tested by the literature. For instance,
Stone (1992) demonstrates that 52.1 percent of the laws referred to the French Conseil Constitutionnel have been found as unconsti-
tutional between 1881 and 1992. During this time period, only a group of at least 20 percent of the deputies or some special bodies
were allowed to file cases before the Conseil Constitutionnel. In contrast, the success rate of petitions before the German Constitu-
tional Court was 2.25 during 1991. As opposed to the French system, special bodies, legislative majorities, and citizens were allowed
to file petitions before the German Constitutional Court.
8Provisions 9, 79, 80, and 84 of the Organic Law of Jurisdictional and Constitutional Guarantees and Constitutional Control.
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branch and 0 otherwise. The president, ministers, as well as the most important authorities of institu-
tions of the Ecuadorian government’s executive branch were grouped in this category.9 We also created
a three-category variable coded 0 in the case of non-public plaintiffs, 1 in the case of public non-execu-
tive plaintiffs, and 2 for public executive plaintiffs. This three-category variable also had a statistically
significant effect on the probability of the decision being declared unconstitutional, while finding simi-
lar effects of the other variables compared to models that included the binary plaintiff variables. The
results of the three-category variable are not reported due to the small number of observations in the
executive public plaintiff group (n D 15) and the non-executive public plaintiff group (n D 9). As pre-
viously explained, we expect that the Court would tend to strike down legislation when public officials,
especially those working for the executive branch, claim unconstitutionality.

We operationalized the variableMedia Coverage by means of a binary variable (1 when the case was
reported in a nationally distributed newspaper and 0 otherwise).10 To ensure the adequate temporal
order of the exposure of a case and the ECC decision, we coded only reported cases that were in news-
papers prior to when the actual decision was adopted by the Court. In this way we assured that we cap-
tured contemporaneous salience, rather than retrospective salience.

Several other binary variables were used as control variables. Type of Norm (whether the challenged
norm was a national law or not), Norm Promulgation (law enacted during Correa’s presidential term
or not), and three variables that reflect the applicable area of the law—that is, civil and political rights
(whether the case addressed civil and political rights or not), economic social and cultural rights
(whether the case addressed economic, social, and cultural rights or not), collective rights (whether the
case addressed collective rights or not), and taxation or economic issues (whether the case involved
any taxation or economic issues or not)—were measured and controlled for.

We created a continuous variable to capture the rate of individual dissenting (counter majority) votes
per case. This variable was constructed by dividing the number of dissenting votes by the number of votes
of the majority. We added a Dissenting Rate variable as a proxy of the complexity of each case. The under-
lying argument of this logic was that justices would tend to issue more dissenting votes in complex cases.

From a methodological perspective, using Dissenting Rate as a control variable can be questionable
because this would result in a circular argument by which the ECC decision was both the cause and
the effect of ECC justices’ dissenting votes. This assumption would lead to an endogeneity problem, as
our independent variable Dissenting Rate would be derived from our dependent variable Constitutional
Review, instead of being one of its explanatory causes. Aware of this problem, we ran our models with
and without Dissenting Rate. We did not observe any differences that gave rise to concern.

Alternatively, Dissenting Rate could serve as an outcome variable. We operationalize this variable as
the rate of justices voting for unconstitutionality. Such a continuous measure would provide a less
binary view of how convinced the justices were to decide in favor or against the plaintiff. We find simi-
lar patterns and results as presented below when using Dissenting Rate as a dependent variable instead
of Constitutional Review. However, using a percentage or rate as an outcome variable would not be as
reliable and stable as the final decision adopted by the Court. In the ECC, decisions are approved with
at least five votes—in spite of absences, concurring (pro majority), or dissenting (anti majority) votes.
The number of judges voting in each case varies, largely because judges are frequently absent. Conse-
quently, a dissenting rate in one decision may not have the same meaning as a dissenting rate in
another decision. This is why only the results of the analysis with Constitutional Review are reported.

Due to the dichotomous nature of the variables under consideration, logistic regression analysis was
used to test the effect of the predictors on the dependent variable. We report the logistic coefficients,
odds ratio, standard errors, significance levels, and predicted probabilities (with confidence intervals)

9For a more detailed description of the Ecuadorian executive branch, see http://www.planificacion.gob.ec/wpcontent/uploads/down
loads/2015/11/Estructura-Org%C3%A1nica-de-la-Funci%C3%B3n-Ejecutiva-10-09-2015.pdf (accessed October 13, 2016).

10Influential newspapers and news agencies such as El Comercio, El Hoy, La Hora, El Tel�egrafo, El Universo, Ecuador Inmediato, and Agen-
cia Andes were used to extract relevant information on judicial cases. We chose those newspapers because they are nationally dis-
tributed, and also because of their ideological variance. All the newspapers have online databases available. Name of plaintiff,
challenged law, and case facts were used as key words for the quest of each case.

JUSTICE SYSTEM JOURNAL 387

http://www.planificacion.gob.ec/wpcontent/uploads/downloads/2015/11/Estructura-Org%C3%A1nica-de-la-Funci%C3%B3n-Ejecutiva-10-09-2015.pdf
http://www.planificacion.gob.ec/wpcontent/uploads/downloads/2015/11/Estructura-Org%C3%A1nica-de-la-Funci%C3%B3n-Ejecutiva-10-09-2015.pdf
http://www.planificacion.gob.ec/wpcontent/uploads/downloads/2015/11/Estructura-Org%C3%A1nica-de-la-Funci%C3%B3n-Ejecutiva-10-09-2015.pdf
http://www.planificacion.gob.ec/wpcontent/uploads/downloads/2015/11/Estructura-Org%C3%A1nica-de-la-Funci%C3%B3n-Ejecutiva-10-09-2015.pdf
http://www.planificacion.gob.ec/wpcontent/uploads/downloads/2015/11/Estructura-Org%C3%A1nica-de-la-Funci%C3%B3n-Ejecutiva-10-09-2015.pdf
http://www.planificacion.gob.ec/wpcontent/uploads/downloads/2015/11/Estructura-Org%C3%A1nica-de-la-Funci%C3%B3n-Ejecutiva-10-09-2015.pdf


for each of the explanatory variables. It is worth noting that we ran the analyses with and without con-
trol variables, with no meaningful differences compared to the results presented below.

Possible selection effects were an important concern. The plaintiff effect that this study intends to test
might be confounded by a selection effect where public plaintiffs bringing strong cases to court, and
non-public plaintiffs—mostly citizens—bring primarily weak cases. To address this issue, we analyzed
the strength and the overall quality of cases. For this purpose, an expert survey was held in which a num-
ber of experts assessed the strength of 40 cases. First of all, we randomly selected 20 cases brought to the
ECC by public plaintiffs and 20 cases brought by non-public plaintiffs from the population (N D 111).
We summarized the most important arguments presented by plaintiffs in their lawsuits an expert to
qualify the accuracy of the summary of the case on a four-point scale—a value of 1 representing that the
summary did not indicate the arguments presented in the lawsuit, and a value of 4 representing that the
arguments presented in the lawsuit were accurately presented in the summaries that we developed. Dur-
ing this phase, the expert was provided with the lawsuit and the ECC’s final decision. All details about
the type of plaintiff or case identification were removed from the summaries and the official documents
in order to prevent that knowing who the plaintiff was would affect the expert’s assessment.

Once we achieved a reliable accuracy rate on the summaries of the 40 cases, we surveyed seven other
experts. First-class graduate students were surveyed. These students were aware of both Ecuadorian
constitutional procedural law as well as of theories of legal reasoning and argumentation. Because they
received legal training but were not (or not always) aware of the facts and outcomes of the cases they
were asked to assess, they were suitable informants to report the strength and quality of argumentation
of cases presented before the ECC.

Based on Basabe-Serrano’s (2016) index on judicial decisions in high courts, the questionnaire was
designed taking into account four dimensions of the theory of legal argumentation: (a) the ability of
the plaintiff to identify the challenged norm and the potentially infringed constitutional norm (Norm
Identification); (b) the ability of the plaintiff to present clear and comprehensible arguments (Clarity);
(c) the ability of the plaintiff to present coherent and systematically organized arguments (Coherence);
and (d) the ability of the plaintiff to support their arguments with legal sources, such as jurisprudential
precedents or legal doctrine (Legal Sources). For each one of these dimensions, the experts assessed
each case on a scale of 1 (extremely low ability) to 7 (extremely high ability). Respondents were also
asked to qualify the case as 4 D very strong, 3 D strong, 2 D weak, or 1 D very weak (Strength). Finally,
in order to prevent further biases, the respondents were asked if they had any previous knowledge
about the final decision issued by the ECC concerning the constitutionality of the norm. This analytical
approach allowed us to evaluate differences between the lawsuits presented by public and non-public
actors, as well as controlling for external biases.

Table 4 shows the mean of the means of the five-abovementioned dimensions for each type of
plaintiff. We identify a pattern tending to indicate that public plaintiffs bring slightly better cases
than non-public ones. However, it does not become clear from the results whether this difference
between lawsuits’ quality is sufficiently large to claim that cases brought by non-public actors are
repetitively weak or that the cases brought by public actors are consistently strong. The impres-
sion that the descriptive results provide is that both public and non-public plaintiffs score low
on variable Strength.

Two-way analyses of covariance (ANCOVAs) were conducted to detect statistically significant
differences between cases brought before the ECC by public plaintiffs and non-public plaintiffs.
We used the mean score of each component of the survey, namely, Norm Identification, Clarity,

Table 4. Quality of cases.

Norm Identification Clarity Coherence Legal Sources Strength of Case

Type of Plaintiff Mean St. Dev. Mean St. Dev. Mean St. Dev. Mean St. Dev. Mean St. Dev.

Public 5.64 0.44 5.33 0.17 5.04 0.4 3.24 0.25 2.7 0.33
Non-public 5.03 0.67 4.75 0.74 4.45 0.24 3.08 0.26 2.46 0.39
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Coherence, Legal Sources, and Strength as dependent variables in separate analyses. All models
included Type of Plaintiff (whether the case was brought by a public official or not) as a fixed
factor and Knowledge of the Case (whether the respondent knew the ECC decision) as a covari-
ate. This last variable was captured in the form of a continuous variable by dividing the number
of respondents that previously knew the outcome of the case by seven, which was the total num-
ber of respondents. ANCOVAs were conducted with and without variable Knowledge of the Case.
The tests produced similar results.

While controlling for Knowledge of the Case as a covariate, the results showed a significant effect of
Type of Plaintiff on Norm Identification, F (1, 39) D 11.430, p D .002, h2 D .236, on Clarity, F (1, 39) D
6.423, pD .016, h2 D .148, and on Strength, F (1, 39) D 5.556, pD .024, h2 D .131. No significant differ-
ences were found for Legal Sources F (1, 39) D 1.460, p D .235, h2 D .038, and for Coherency, F (1, 39)
D 5.168, p D .051, h2 D 0.378. The results indicate that significant differences exist between those cases
brought before the Court by the government and by citizens. More importantly, the results suggest
that public actors bring better argued—and, in general, stronger—cases before the Court compared to
non-public plaintiffs could confound the plaintiff effect over the judicial decision. Consequently, the
possible differences in cases that public actors and non-public actors bring to court may need to be
taken into account when testing the political salience effect. We will further address this issue in the
Results section.

Table 5. Descriptive results.

Variable Outcome Percentage (n)

Decision Unconstitutionality 29.7 (n D 33)
Constitutionality 70.3 (n D 78)

Plaintiff Public Plaintiff 21.6 (n D 24)
Non Public Plaintiff 78.4 (n D 87)

Executive Plaintiff Executive Plaintiff 13.5 (n D 15)
Non-Executive Plaintiff 86.5 (n D 96)

Media Coverage Reported by Newspapers 32.7 (n D 36)
Not reported 67.3 (n D 74)

Type of Norm National Norm 50.5 (n D 56)
Local Norm 49.5 (n D 55)

Executive Decree Yes 87.4 (n D 97)
No 12.6 (n D 14)

Promulgation of the Norm While Correa is in office 73.9 (n D 82)
Before Correa’s presidential term 26.1 (n D 29)

Civil and Political Rights Yes 14.4 (n D 16)
No 85.6 (n D 95)

Economic, Social, and Cultural Rights Yes 25.2 (n D 28)
No 74.8 (n D 83)

Collective Rights Yes 14.4 (n D 16)
No 85.4 (n D 95)

Economic Taxation Issues Yes 30.6 (n D 34)
No 69.4 (n D 77)

Year 2009 Yes 9.9 (n D 11)
No 90.1 (n D 100)

Year 2010 Yes 8.1 (n D 9)
No 91.9 (n D 102)

Year 2011 Yes 4.5 (n D 5)
No 95.5 (n D 106)

Year 2012 Yes 24.3 (n D 27)
No 75.7 (n D 84)

Year 2013 Yes 11.7 (n D 13)
No 88.3 (n D 98)

Year 2014 Yes 8.1 (n D 9)
No 91.9 (n D 102)

Year 2015 Yes 32.4 (n D 36)
No 67.6 (n D 75)

Private Legal Sponsorship Yes 26.1 (n D 29)
No 72.1 (n D 80)
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Results

Preliminary Quantitative Exploration

As illustrated in Table 5, the ECC upheld the challenged norm in most cases (70.3%), meaning that the
Court rejected the majority of public claims of constitutionality. The results also show that public
plaintiffs filed fewer public claims of constitutionality than non-public plaintiffs, who were mostly citi-
zens and private legal persons. Executive actors intervened as plaintiffs only in 13.5 percent (n D 15) of
the observed cases. Concerning media coverage, the newspapers reported 32.7 percent (n D 36, one
missing value) of the cases. It is worth noting that in all the cases in which executive actors acted as
plaintiffs and were reported by the newspapers, the norm was declared unconstitutional by the ECC.

Although executive actors filed fewer public claims of constitutionality than non-public actors, the
former were far more successful. Success is defined here as the number of claims presented by either
public or private plaintiffs, in which the ECC declares the unconstitutionality of a norm. We used chi-
square tests to determine the association between the binary independent variables Public Plaintiff
(whether the plaintiff was a public official or not) and Executive Plaintiff (whether the plaintiff was a
public actor working in the executive branch or not) and the dependent variable Constitutional Review
(whether the norm was declared as constitutional or unconstitutional by the ECC). The models have a
good fit based on the Hosmer-Lemeshow test (Model 1: x2 D 10.606, df D 8, p D .23, Model 2: x2 D
4.898, df D 8, p D .77, Model 3: x2 D 9.046, df D 8, p D .34).

The relationship between the variables Public Plaintiff and Constitutional Review was highly signifi-
cant (Model 3, x2 D 15.740, df D 1, p < .001), as was the relationship between variables Executive
Plaintiff and Constitutional Review (Model 1, x2 D 26.913, df D 1, p < .001). These results illustrate
that there is a strong relation between public and executive actors challenging a norm and the ECC
declaring the norm unconstitutional. It is also worth mentioning that executive actors mostly were
interested in challenging general norms, as 73 percent of the laws challenged by executive actors were
either organic or ordinary laws.

In Figure 1, we compare public and non-public plaintiff win rates per year, which were calculated by
dividing the number of successful complaints by the total number of complaints filed by each type of
actor. Only in those years in which public actors did not challenge norms, their success rate before the
Court was lower than non-public actors’ win rate. Figure 1, showing trends in success rate before the
ECC, strongly supports our hypotheses that public actors as plaintiffs in constitutional review proceed-
ings increases the probability of the norm being declared unconstitutional.

Regression Analysis Results

Logistic regression analysis was used to predict ECC decisions. We ran three logistic regression models
to test the hypothesis and to assess the impact of the predictors on the decision issued by the ECC.
Model 1 tests Executive Plaintiff (whether an official authority working for the executive branch acted

Figure 1. Plaintiffs’ success rate per year.

390 J. L. CASTRO-MONTERO AND G. VAN DIJCK



as a plaintiff or not) and Media Coverage (whether the case was reported by the newspaper or not) as
separate variables, the decision (whether the court declares a norm as constitutional or unconstitu-
tional) being the outcome variable. In Model 2 we tested the interaction of Executive Plaintiff and
Media Coverage on the decision. In Model 3, we dropped variable Executive Plaintiff but included Pub-
lic Plaintiff (whether an official authority in general acted as the plaintiff or not) and Media Coverage
separately. Models also include year fixed-effect variables. The results of the logistic regression analysis
for the three models are presented in Table 6.

In these logistic regression models, a positive coefficient for any of the explanatory variables
increases the probability of a ruling declaring the constitutionality of the norm. Conversely, negative
coefficients indicate that explanatory variables decrease the probabilities of the norm being declared as
constitutional. Put differently, negative coefficients indicate that the probabilities of a norm being
declared unconstitutional by the ECC increases when the plaintiff is a public compared to when it is
not.

As hypothesized, the coefficients of variables Public Plaintiff and Executive Plaintiff are negative in
all regression models. The negative coefficients are in accordance with the hypothesis that the presence
of public actors, and especially of those actors coming from the executive branch, increases the proba-
bility of a law being declared unconstitutional.

The results also show that when cases were reported in the newspapers, the probability of a law
being struck down increased. This tendency appears to be consistent, as Media Coverage is robust in
the three models. Only in Model 3, which includes Public Plaintiff andMedia Coverage as separate var-
iables, the effect of the public plaintiff variable is not statistically significant. No interaction effect of
Executive Plaintiff andMedia Coverage was found.

Furthermore, when controlling for variables such as Type of Law (whether the challenged norm was
an organic or ordinary law or not), Law Promulgation (whether the challenged norm was enacted dur-
ing Correa’s presidential term or not), Executive Decree (whether the challenged norm was an Execu-
tive decree or not), or the type of rights addressed by the challenged norm, the impact of executive
actors as plaintiffs and Media Coverage over the final decision persisted. In sum, Executive Plaintiff
and Media Coverage are the variables that best explain the voting decisions made by the ECC. This is
in accordance to what we expected.

Because coefficients are not always intuitive for interpretation purposes, we plot odds ratio
with 95 percent confidence intervals in Figure 2. This figure highlights a key trend consistent
with our hypotheses, since all odds ratio values for our explanatory variables are lower than 1.

Table 6. Logistic regression results.

Variable Statistics Model 1 Model 2 Model 3

Executive Plaintiff Coefficient ¡2.848� ¡2.727�

Standard Error 1.198 1.246
EXP(b) 0.058 0.065

Public Plaintiff Coefficient ¡1.293
Standard Error 0.940
EXP(b) 0.274

Media Coverage Coefficient ¡1.707� ¡1.548� ¡1.601�

Standard Error 0.696 0.754 0.676
EXP(b) 0.181 0.213 0.202

Executive Plaintiff� Media Coverage Coefficient ¡0.748
Standard Error 1.350
EXP(b) 0.473
N 108 108 108
Chi-Sq. 55.56 55.87 50.32
Prob > Chi-Sq. 0.0000 0.0000 0.0001
Log likelihood ¡38.69 ¡38.54 ¡41.18
Cox & Snell R Square 0.40 0.40 0.37

Notes. Dependent variableD Constitutionality of the norm. �p< .05; ��p< .01; ���p< .001. Control variables: Type of Norm, Executive
Decree, Norm Promulgation, Civil and Political Rights, Economic and Social Rights, Collective Rights, Economic and Taxation issues,
Year (fixed effects), Private Legal Sponsorship, Dissenting Rate.
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When we interpret the results following Model 1, the probability of a constitutional decision
becomes 0.059 more likely when the plaintiff is an executive public plaintiff compared to when it
is a non-executive public plaintiff (controlling for other factors). This means that the probability
of an executive plaintiff obtaining a favorable decision is approximately 17 times higher than
non-executive public plaintiffs. In the case of media coverage, we observe similar effects, as the
odds of a norm being declared constitutional if newspapers reported the case are 0.161, com-
pared to when the case was not reported. In other words, cases reported by newspapers are
approximately six times more likely to be declared unconstitutional than cases that were not
reported. As shown below, these effects hold for our three models.

In the previous section, it was concluded that the plaintiff effect might be confounded by the differ-
ence in cases that public plaintiffs and non-public plaintiffs bring to court. To test this, we ran several

Figure 2. Explanatory variables (odds ratio). Notes: Dependent variable D Constitutionality of the norm. Control variables: the same as
reported in Table 6. �p < .05.

Table 7. Influence of cases’ quality and strength on constitutional review.

Model 1 Model 2 Model 3 Model 4 Model 5 Model 6 Model 7 Model 8

Public Plaintiff ¡1.939 ¡1.559 ¡1.870 ¡2.095 ¡1.641 ¡2.536�

(1.098) (1.276) (1.160) (1.160) (1.155) (1.280)
Executive Plaintiff ¡6.841�

(2.811)
Media Coverage ¡2.234� ¡2.367� ¡2.467� ¡2.395� ¡2.435� ¡2.371� ¡2.208�

(0.889) (0.996) (1.027) (0.994) (1.031) (1.004) (1.074)
Legal Sponsorship 0.893 1.059 0.871 0.695 0.836 0.939

(0.623) (1.156) (1.109) (1.140) (1.110) (1.180)
Norm Identification ¡0.620 2.569 ¡0.516

(1.022) (2.003) (0.945)
Clarity 1.786 ¡3.482 ¡0.181

(2.008) (3.226) (1.010)
Source of Law 0.009 0.050 ¡0.604

(0.152) (0.281) (0.890)
Coherency ¡0.468 ¡0.695 ¡0.868

(0.372) (0.515) (1.155)
Strength 0.727 9.976 ¡0.416

(2.683) (6.887) (1.602)
N 39 40 39 39 39 39 39 39
Chi-Sq. 15.62 23.73 19.57 19.88 19.61 20.04 20.16 20.81
Prob > Chi-Sq. 0.016 0.000 0.000 0.001 0.000 0.000 0.000 0.000
Log likelihood ¡17.01 ¡11.07 ¡15.672 ¡15.520 ¡15.656 ¡15.435 ¡15.378 ¡14.005
Pseudo R2 0.314 0.55 0.384 0.39 0.385 0.393 0.396 0.426

�p < .05, ��p < .01.
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logistic regressions including Constitutional Review as the outcome variable and Type of Plaintiff,
Media Coverage, Private Legal Sponsorship, along with variables Norm Identification, Clarity, Coher-
ency, Legal Sources, and Strength, as explanatory ones. As depicted in Table 7, the quality of cases did
impact the effects of the main predictors of the present study (i.e., Executive Plaintiff, Type of Plaintiff
andMedia Coverage) on the dependent variable Constitutional Review.

We did not include variables Executive Plaintiff and Media Coverage in the same model due to the
small number of observations. The result of adding the quality variables, however, is that the plaintiff
effect, as well as media coverage, becomes stronger rather than weaker. This suggests that the results
that are reported above are underestimates. Moreover, the findings are evidence against the idea that it
is not the type of plaintiff that impacts the outcome variable but the differences in strength and quality
of the cases that public plaintiffs and non-public plaintiffs bring to court. Consequently, the evidence
does not support the idea that the plaintiff effect is confounded by the quality variables in that control-
ling for case quality would reduce or diminish the plaintiff effect. In fact, the results suggest the
opposite.

Overall, the results support the proposition that when public plaintiffs, namely, executive actors,
intervene in politically salient constitutional review proceedings, which have been reported by the
newspaper, ECC justices tend to declare the norm as unconstitutional.

Discussion

A near consensus in the field is that institutional conditions such as unified governments, power-
ful presidential regimes, and unconsolidated democracies tend to preclude judicial independence.
However, this literature falls short in explaining why formally powerful courts tend to rule in
favor of the government. In this study, we develop an alternative but, at the same time, integra-
tive approach arguing that, apart from the above-mentioned conditions, political salience—the
importance attributed to a case by the government and public opinion—may trigger courts’ loy-
alty toward the government and thus preclude independence, even in spite of formal protections
for the judiciary. We then operationalize this concept of political salience through two main
explanatory variables, namely type of plaintiff (assuming that public actors would be more likely
involved in salient abstract review cases) and media coverage (assuming that cases reported by
newspapers entail larger interests than non-reported cases).

We test our argument in the context of Ecuador, a system that fits well into the description of an
unconsolidated democracy that concentrates political power in the executive power. Along this line,
we characterize the ECC as a formally powerful institution because it operates under an improved envi-
ronment of de jure judicial protections, concentrates all the powers of constitutional review, issues
binding jurisprudence, and its interpretation cannot be overruled by the legislature.

Supporting our argument, we find that norms are more frequently struck down if executive plain-
tiffs claim unconstitutionality compared to non-public plaintiffs. In a system that concentrates political
power in the executive, we should not wonder why executive actors are particularly more successful
before the ECC than the rest of public actors. Conversely, when non-public actors challenged norms
that were enacted during Correa’s mandate, these claims hardly ever succeeded.

It seems unlikely that consistent failures of non-public actors are nothing but the result of a recur-
ring misunderstanding of the law. Even when we included variables that controlled for the strength of
cases, we still observe a radical disparity of win rates among public and non-public actors. Hence, pub-
lic actors’ consistent success before the ECC does not seem to stem from a better comprehension or
argumentation of the law. This result gives rise to challenge literature arguing that the enactment of
stronger de jure protections furthers de facto independence. Interestingly, ECC’s loyalty toward the
governmental interests persisted even when better de jure judicial independence conditions were
granted for justices.

Concerning media coverage, we predicted that not all cases entail the same political burden,
nor do they raise the same level of political attention. In fact, many cases affect particular or pri-
vate interests. Instead, cases reported by the newspapers are more likely to involve national
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issues, which are attractive for public opinion and thus entail higher benefits for the government.
In this line, media generally reports salient cases, as it represents one of the most relevant politi-
cal arenas in which societal issues are debated (Bennett et al. 2004; Helbling and Tresch 2011).
As public awareness increases, a case might entail larger costs or benefits for incumbents (Warnt-
jen 2012). Under unconsolidated democracies, public actors therefore maximize their choices by
claiming the unconstitutionality of those norms that attract social attention.

On a strict legal basis, we would expect that the quality of argumentation and case strength would
determine the outcome of decisions. Moreover, some argue that ECC justices’ behaviors can be
explained only through “the facts of the case in light of the plain meaning of statutes and the Constitu-
tion” (Segal and Spaeth 2002, 48). However, if we maintain that only strict legal arguments predict
judicial behavior, a non-statistically significant association between any of those variables that capture
political indicators (i.e., Executive Plaintiff, Media Coverage, and Constitutional Decision) would have
been observed.

Additionally, we included a set of variables concerning institutional conditions that would maximize
the benefits of pressuring courts. We assumed that nationally oriented norms (organic or ordinary
laws) and executive decrees enacted during Correa’s mandate would hardly ever be struck down by the
ECC. We did not find clear or sufficient evidence for this.

Attitudinal theorists would claim that ideology should be added into the analysis to establish if justi-
ces cast sincere or strategic votes. Despite the fact that political and judicial preferences can be well
explained by ideology, we did not use the attitudinal model due to three reasons. First, Correa’s govern-
ment—as well as its supporting political coalition—has rapidly changed its ideological preferences (de
la Torre 2013). Volatile ideological preferences would therefore produce unreliable results. Second, jus-
tices are not always able to state their preferences when deciding cases, as they are constrained by the
constitution and laws. Finally, the National Assembly does not appoint Ecuadorian constitutional justi-
ces. In this regard, political parties’ and justices’ ideological preferences could not be directly associated,
as in other systems in which legislatures appoint justices.

Conclusion

This article presents an empirical study of the ECC with respect to judicial independence, in the con-
text of Ecuador—a system that fits well into the description of an unconsolidated democracy that con-
centrates political power in the executive branch. We analyzed all abstract review decisions from 2008
to 2016. In doing so, we see an ECC that is constrained by the interests of the president. The results
show that norms are more likely to be struck down by the ECC when (1) public officials, namely, those
working for the executive branch, claim unconstitutionality than when non-public parties do; and (2)
media reports cases. Conversely, when non-public actors challenged norms that were enacted during
Correa’s mandate, these claims hardly ever succeeded. We accompany this analysis by an expert survey
on the strength of cases brought before the Court by public and non-public plaintiffs to avoid potential
selection effects. While much of the literature focuses on institutional conditions, as political environ-
ment and de jure protections, as determinants of independence, our interpretation is that judges favor
public actors—particularly those serving in the executive branch, in the case of the ECC—when ruling
politically salient cases. Extending traditional approaches, this article suggests that, even under strong
de jure judicial independence, politicians will still be able to control formally powerful courts, depend-
ing on the salience of cases.
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Appendix 1. Logistic Regression Results

Variable Statistics Model 1 Model 2 Model 3

Executive Plaintiff Coefficient ¡2.848� ¡2.727 �

Standard Error 1.198 1.246
EXP(b) 0.058 0.065

Public Plaintiff Coefficient ¡1.293
Standard Error 0.940
EXP(b) 0.274

Media Coverage Coefficient ¡1.707� ¡1.548� ¡1.601�

Standard Error 0.696 0.754 0.676
EXP(b) 0.181 0.213 0.202

Executive Plaintiff � Media Coverage Coefficient ¡0.748
Standard Error 1.350
EXP(b) 0.473

Type of Norm Coefficient 0.548 0.606 0.321
Standard Error 0.780 0.788 0.739
EXP(b) 1.730 1.828 1.379

Executive Decree Coefficient 1.304 1.242 1.234
Standard Error 1.398 1.390 1.358
EXP(b) 3.684 3.463 3.435

Norm Promulgation Coefficient ¡0.518 ¡0.433 ¡0.208
Standard Error 0.885 0.899 0.855
EXP(b) 0.595 0.648 0.812

Civil and Political Rights Coefficient 0.071 ¡0.183 0.669
Standard Error 0.927 0.962 0.889
EXP(b) 1.074 1.201 1.953

Economic and Social Rights Coefficient ¡0.188 ¡0.197 ¡0.046
Standard Error 0.802 0.807 0.790
EXP(b) 0.829 0.822 0.955

Collective Rights Coefficient 2.782� 2.860� 3.652���

Standard Error 1.275 1.311 1.267
EXP(b) 16.148 17.470 38.542

Economic and Taxation Issues Coefficient 1.721 1.623 1.813�

Standard Error 0.924 0.933 0.909
EXP(b) 5.592 5.070 6.130

Year 2010 Coefficient 0.842 0.834 0.689
Standard Error 1.426 1.425 1.406
EXP(b) 2.320 2.304 1.992

Year 2011 Coefficient 1.607 1.602 1.539
Standard Error 1.641 1.638 1.612
EXP(b) 4.988 4.961 4.662

Year 2012 Coefficient 2.891 2.973 2.501
Standard Error 1.570 1.586 1.504
EXP(b) 18.015 19.559 12.199

Year 2013 Coefficient 2.822 2.790 2.095
Standard Error 1.771 1.772 1.651
EXP(b) 16.807 16.280 8.122

Year 2014 Coefficient 1.879 1.971 1.899
Standard Error 1.362 1.383 1.372
EXP(b) 6.545 7.176 6.676

Year 2015 Coefficient 1.937 1.927 1.750
Standard Error 1.373 1.366 1.291
EXP(b) 6.937 6.866 5.574

Year 2016 Coefficient 22.902 22.702 23.138
Standard Error 40192.0 40193.0 40193.0
EXP(b) 8839040106 7232566719 1.118EC10

Private Legal Sponsorship Coefficient 0.605 0.510 0.952
Standard Error 0.957 0.983 1.034
EXP(b) 1.830 1.666 2.590

(Continued on next page )
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Variable Statistics Model 1 Model 2 Model 3

Dissenting Rate Coefficient 0.051 ¡0.066 ¡0.914
Standard Error 4.485 4.449 4.659
EXP(b) 1.052 0.936 0.401
N 108 108 108
Chi-Sq. 55.56 55.87 50.32
Prob> Chi-Sq. 0.0000 0.0000 0.0001
Log likelihood ¡38.69 ¡38.54 ¡41.18
Cox & Snell R Square 0.40 0.40 0.37

Notes. DV D Constitutionality of the norm.
� D p < .05;
�� D p < .01;
��� D p < .001. Reference category (Year) D 2009. The year 2016 only has one observation, which explains the inflated results.
Removing the 2016 year dummy variable yields similar results as reported.
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