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In the field of business and human rights, it is recognised that some Received 22 November 2019
of the worst human rights violations related to business actors occur Accepted 19 May 2020

in conflict-affected countries. Yet, little research adresses the

potential of domestic transitional justice instruments to provide Business: .

.. X R X usiness; Colombia; human
victims with access to remedy. Thls article seeks to k?etter rights; land restitution;
understand the functioning of such instruments by presenting a remedy; transitional justice
case study of the land restitution mechanism in Colombia. This
mechanism constitutes a far-reaching remedy framework for cases
of land dispossession, in which business actors appropriated the
land of forcibly displaced persons, including extensive legal
assistance measures, shifts and reductions in the burden of proof
and a binding due diligence obligation for investors. However, its
implementation has been rather weak. Drawing on qualitative
interviews with experts involved in land restitution proceedings
against business actors, the article identifies the main obstacles to
these proceedings and develops recommendations on how to
improve transitional justice instruments so as to redress victims of
business-related human rights violations in post-conflict settings.

KEYWORDS

One of the most important issues in the business and human rights debate is the role and
responsibility of business actors in internal armed conflicts.' Today, there is an abundance
of cases documenting different forms of private sector involvement in such conflicts,
which include mediate and immediate business relationships with armed groups and
oppressive regimes in the form of finance, trade and investment, but also direct collabor-
ation in violations of human rights and humanitarian law committed in their course.
Given that the judicial systems of conflict-affected countries are often dysfunctional, the
field of business and human rights has mostly focused on international and transnational
legal mechanisms to hold business actors accountable for such conduct and provide
victims with access to remedy. These include, for example, binding due diligence obli-
gations with extraterritorial effects or international sanctions regimes related to the
trade of conflict minerals, but also criminal and civil law litigation against business
actors for causing or contributing to overseas human rights violations before international
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tribunals or domestic courts in the countries where they are based.” However, these mech-
anisms are insufficient to provide victims of business-related human rights violations in
conflict-affected countries with access to remedy, including restitution, compensation
and rehabilitation.” While due-diligence and sanctions instruments create accountability
for undue business relationships by imposing administrative and sometimes criminal
sanctions, they rather have a preventative function and do not help to repair the
victims.* International civil litigation, on the other hand, is usually ‘complex, costly and
uncertain’ and can therefore only complement, but not substitute effective domestic law
remedies.’ In addition, international and transnational legal mechanisms do not absolve
conflict-affected countries from their international law obligation to provide victims of
business-related human rights violations in their territory with access to remedy
through effective investigations, sanctions and redress, as set out in the United Nations
Guiding Principles on Business and Human Rights (Guiding Principles). Therefore, one
must ultimately turn to the domestic legal systems of these countries in order to redress
the often wide-spread involvement of business actors in internal armed conflict.

Yet, little research addresses how conflict-affected countries can put their human rights obli-
gations into practice and reduce the obstacles victims face in accessing remedy. Perhaps the most
comprehensive study on domestic law remedies, albeit with a focus on Western countries, is the
report developed by Jennifer Zerk for the Office of the United Nations High Commissioner for
Human Rights (OHCHR), according to which ‘the present system of domestic law remedies is
patchy, unpredictable, often ineffective and fragile’® This report identifies several types of
obstacles domestic law remedies entail. These include legal barriers, for example, gaps in the
incorporation of human rights standards into domestic law or restrictive rules with respect to
the attribution of liability to corporate entities and across corporate groups. In addition, the
report identifies practical and procedural barriers such as: limited availability of legal aid, lack
of access to suitably qualified legal counsel, nonexistence of collective action arrangements, dis-
closure rules impeding access to evidence, insufficient resources within law enforcement auth-
orities, corruption and political interference or fears of reprisals and intimidation of witnesses.”
These obstacles are addressed in a subsequent OHCHR guidance that formulates recommen-
dations on how to improve access to remedy. With respect to domestic civil law regimes, for
example, it recommends that the principles for assessing corporate liability should be properly
aligned with the responsibility of companies to exercise human rights due diligence across their
operations, that claimants in financial hardship should have access to state funding or that there
should be an appropriate balance between considerations of access to remedy and fairness to all
parties in the distribution of evidential burdens of proof.* However, neither the report nor the
guidelines have a clear conflict nexus.

In this context, the United Nations Working Group on Business and Human Rights
currently examines the practical steps that states and businesses should take to implement
the Guiding Principles in conflict and post-conflict settings. Among other aspects, it seeks
to clarify how conflict-affected countries can adequately regulate and adjudicate business-
related human rights violations, how enhanced due diligence practices by business enter-
prises can look like and what the role of transitional justice instruments should be in such
settings.” This article contributes to the latter question, considering that domestic transi-
tional justice instruments can be an interesting tool to provide victims of business-related
human rights violations in conflict-affected countries with access to remedy, once a
conflict has ended or declined in intensity. Aimed at clarifying the truth, holding the
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main perpetrators criminally liable and repairing the victims of mass violence, transitional
justice processes comprise both non-judicial and judicial instruments, including truth
commissions, administrative reparation programmes and trials. As regards the judicial
component, they usually provide perpetrators with legal benefits in exchange for
cooperation in clarifying the truth and repairing the victims. In addition, modern transi-
tional justice frameworks place the victims at their centre, providing them with ample par-
ticipation rights and procedural advantages, for example, with respect to evidence
standards. All this makes domestic transitional justice instruments an interesting option
to redress business-related human rights violations in contexts of armed conflict and
limited judicial capacity. However, the business and human rights debate has only recently
started to explore the intersections with this field.'° Vice versa, the role of business in
armed conflict has rather been a blind spot in the transitional justice literature, possibly
due to the field’s traditional focus on state actors and armed groups.'' The few works
that address domestic transitional justice instruments with respect to business actors
focus on truth commissions and criminal trials.!?> In contrast, instruments providing
victims with access to remedy have not received any attention thus far. This is regrettable,
given that reparation is an important component of justice for the victims, besides truth
and criminal liability.

Against this background, the present article seeks to better understand the obstacles and
potential of domestic transitional justice mechanisms in remedying business-related human
rights violations in conflict-affected countries. It does so by presenting a case study of the
Colombian Victims and Land Restitution Law and its implementation with respect to business
actors."> This law constitutes the country’s most important transitional justice instrument to
provide the more than eight million victims of the armed conflict with access to remedy. As a
part of this agenda, it established a far-reaching land restitution mechanism of administrative
and civil law nature, which enables victims of land dispossessions related to the armed conflict,
sometimes also referred to as land grabbing or primitive accumulation, to reclaim their prop-
erties. What makes this mechanism an interesting case study is that business actors were
heavily involved in such dispossessions and today occupy many of the properties claimed
in the land restitution process, which has resulted in a considerable number of rulings
against business actors. Consequently, the case provides a wealth of empirical material to
understand the functioning of transitional justice instruments in redressing business-related
land dispossessions. Another interesting aspect is that the Victims and Land Restitution
Law constitutes a very progressive instrument from a business and human rights perspective,
given that it addresses many of the obstacles associated with domestic remedy mechanisms
and incorporates important recommendations in this regard. These include a binding due dili-
gence obligation for business actors investing in land in conflict areas, numerous legal aid
measures as well as shifts and reductions in the burden of proof for the victims. Consequently,
the case provides an opportunity to see how such instruments work in practice. As such, it is
also relevant to other countries in transition, where the land of forcibly displaced communities
was transformed into large estates to develop agroindustry, mining or similar resource extrac-
tion investments.

To understand the implications of the land restitution mechanism with respect to
business actors, the article proceeds in three steps. First, it introduces the phenomenon
of business-related land dispossession in the Colombian armed conflict, focusing on the
different forms of private sector involvement in land dispossession. Second, it presents
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the legal framework of the Victims and Land Restitution Law, outlining its many progress-
ive elements as a domestic remedy mechanism for business-related human rights viola-
tions. Third, it analyses the law’s implementation with respect to business actors,
which, despite its progressive legal framework, has been rather poor. To explain this
gap between the law and legal practice, the article identifies the main practical obstacles
that have undermined the mechanism’s performance, developing recommendations that
other countries in transition may consider when designing similar instruments.

The article is based on 23 qualitative interviews and focus groups with experts involved
in land restitution proceedings against business actors. These were conducted during a
three-months research visit to Bogota and to rural areas in the departments of Bolivar
and Sucre, which were heavily affected by business-related land dispossessions. The inter-
viewed experts include victims of business-related land dispossessions participating in
land restitution proceedings (9), lawyers of nongovernmental organisations representing
victims in such proceedings (5), current and former officials of the government agency
administering these proceedings (6) as well as non-legal staff of nongovernmental organ-
isations and researchers accompanying individual cases of business-related land disposses-
sions (7). Given the lack of previous research on the dynamics of land restitution
proceedings against business actors in Colombia and the challenges of finding respective
experts, the research followed a qualitative and explorative approach aimed at identifying
the mechanisms impeding such proceedings. The interviewees were selected through
snowball-sampling, that is, based on recommendations of previous interviewees. The
interviews followed the methodology of explorative expert interviews based on semi-struc-
tured questionnaires tailored to the specific expertise of the interviewees. All interviews
were transcribed and coded with a view to identify the main practical obstacles in such
proceedings.'*

Business-related land dispossession in the Colombian armed conflict: an
introduction

When the AUC gained ground, others came behind buying lands or doing business.
They benefitted from the pain and the blood of the people who died there.
(Jorge Ivan Laverde, convicted AUC commander) "’

In Colombia, more than seven million persons were forcibly displaced during the armed
conflict. Therefore, the country has been described as ‘a nation in displacement’.'® While
many were forced to abandon their land due to the violence caused by the military and the
various paramilitary and rebel groups, leaving their farms unexploited and losing their
source of income, a large number were also victims of land dispossession. This means
that their land was subject to planned and coercive transfers from one agent to
another.'” In the absence of official figures, it is estimated that this applies to at least
one million hectares of land, equalling more or less the national territory of Lebanon.'®

Given the large scale of land dispossession, scholars have extensively studied this
phenomenon, in particular with respect to the paramilitaries.'” These initially emerged
as smaller private militias of landowners to protect their interests against the leftist insur-
gency, but then developed into largely autonomous and regionally differentiated groups
comprising thousands of mercenaries. Organised within the loose federation of the
United Self-Defence Forces of Colombia (AUC), which were founded in 1997 and
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demobilised between 2003 and 2006, they reached their highest level of territorial control,
in particular in Northern Colombia.*® An important aspect of paramilitarism was its
relation with the elites. The paramilitaries not only cooperated with the public forces in
combating the rebels, conducting asymmetric warfare, but also co-opted regional and
national state institutions, a phenomenon known as para-politics: After their demobilisa-
tion, hundreds of congressmen, governors, majors and councillors were investigated for
supporting the paramilitaries.”' In addition, they also developed close relationships with
the economic elites. These not only financed the paramilitaries, but at times also acted
as founders or promotors of paramilitary groups or as collaborators in their crimes.*?

In the literature, there is today a consensus that the paramilitaries caused displacements
not only as a collateral to their violent encounters with the rebels, with civilians caught in
the crossfire, but also through systematic massacres, targeted killings, torture and intimi-
dation with the aim of appropriating and redistributing their properties among themselves
and their supporters. Such practices of ‘active dispossession’ have been related to military
objectives, in particular the destruction of the rebels’ support networks and their replace-
ment with other peasants, so as to gain control over the territories and assure the
cooperation of the local population.”’ However, they have also been associated with his-
torical land disputes between peasants and landowners, for whom the active dispossession
of land constituted an opportunity to regain control over properties they had lost to pea-
sants in the context of the country’s agrarian redistribution policies.** In addition, active
dispossessions have been associated with economic interests of land accumulation related
to the development of large scale agroindustry, infrastructure and mining projects. Such
cases have mainly been documented in in those regions, where the paramilitaries estab-
lished close relationships with the elites, for example, in departments of Antioquia,
Cesar, Choc6é and Magdalena and in relation to oil palm plantations, cattle ranching
and coal mining.*

The defining feature of active dispossessions is that the crimes causing the displacement
were committed with the objective of appropriating the land of the victims. This practice
needs to be distinguished from dispossessions following forced abandonments, in which
the displacement itself is unrelated to any interest of land accumulation, but where the
victims were forced to sell their properties later on, for example, because of their desperate
economic condition after the displacement or because they could no longer pay their
debts. One example is the region of Montes de Maria, at the Caribbean coast, where
massive land acquisitions occurred after the conflict had declined in intensity: According
to a sample of the national supervisory authority of the notaries, 37,273 hectares of land
changed hands between 2005 and 2010, of which 60 percent were bought by only eight
individual investors.”® These acquisitions led to a concentration of land and to a change
in land use from subsistence agriculture to monocultures and were in large parts illegal,
because they violated displacement and agrarian reform-related protective measures pro-
hibiting the transfer of the properties. Nonetheless, they were approved by local notary
offices, which ‘legalized” the illicit transfers.”” Similar practices of land concentration
involving negligent or corrupted state authorities have been documented in other parts
of the country and also with respect to active dispossessions, for example, in the depart-
ment of Antioquia.”® Therefore, according to some authors, the massive dispossession of
land in Colombia would not have been possible without the cooperation of state
authorities.”
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Besides armed groups and state authorities, business actors played an important role in
land dispossession, given that it was often companies or businessmen who acquired the
lands of forcibly displaced persons. While there is no quantitative information on the
scale of this phenomenon, nongovernmental organisations and journalists have documen-
ted a large number of land disputes between business actors and forcibly displaced com-
munities. Some of these found entry in the Tierras en Disputa database, which provides in
information on forty land disputes relating to agroindustry, cattle ranching and mining
activities.”

The involvement of business actors in land dispossession took different forms. On the
one hand, there are cases in which business actors caused or contributed to active land
dispossession. The most famous is Urapalma, in the municipalities of Riosucio and
Carmen del Darién, which concerns a number of companies developing 17,000 hectares
of oil palm monocultures on the collectively owned lands of Afro-Colombian commu-
nities in the region of Uraba. The paramilitaries forcibly displaced and dispossessed
these communities in conjunction with the military and complicit notary offices and
then established a form of joint venture with business actors investing in these compa-
nies.”’ A number of these actors were later convicted for conspiring with the paramili-
taries. According to testimonies, they had not only proposed the project to the
paramilitaries and promoted its development, but also employed members of the armed
group to force landholders to cede their titles.”> Another prominent case, also in the
region of Urabd, concerns a land fund run by an association of cattle ranchers, which pur-
chased 3,647 hectares of dispossessed land in the municipalities of Turbo and Necocli, in
large parts from intermediaries of the paramilitaries. The land was then resold to individ-
ual cattle ranchers and companies, which may consequently be regarded as being related
to active dispossessions.”® The director of the cattle ranchers’ association, who had
achieved this position with the help of paramilitary leaders, was later convicted for partici-
pation in a criminal enterprise, forced displacement and money laundering, among other
crimes.>*

In addition to their involvement in active dispossessions of land by the paramilitaries,
business actors caused, contributed or were related to dispossessions following abandon-
ment, that is, without any link to the crimes causing the displacement or the actors com-
mitting these crimes. The most famous case is that of Argos, a US- and Colombia-based
multinational cement company, whose subsidiary Reforestadora del Caribe acquired 6,600
hectares to develop teak monocultures in Montes de Maria.>> In part, the company pur-
chased these lands from intermediaries, who had engaged in abusive practices to convince
forcibly displaced persons to sell their abandoned properties, for example, by telling them
that they would no longer be able to access their farms, given that they were purchasing all
adjacent plots. These transactions were often concluded far below the market value of the
properties.36

Business-related land dispossession under the Victims and Land
Restitution Law

In response to the country’s forced displacement crisis and the devastating humanitarian
situation of the victims, the Colombian government of former president Juan Manuel
Santos adopted the so-called Victims and Land Restitution Law in 2011.>” Establishing
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a wide range of administrative and judicial measures to grant victims of the armed conflict
with rights to integral reparation, humanitarian aid and social services, this law constitutes
the country’s most important transitional justice instrument to provide the victims with
access to remedy.38 As a part of this agenda, it also created a land restitution mechanism,
applicable for ten years, which enables forcibly displaced persons to reclaim abandoned
and dispossessed lands. This mechanism is not specifically geared towards business-
related dispossessions, but the whole population of forcibly displaced persons. In fact,
the law rarely refers to business actors. However, when creating this mechanism, legis-
lators took the fact that many properties are today occupied by third parties into
account, creating perhaps the world’s most progressive remedy mechanism for
business-related land dispossessions. While its primary purpose is reparation, that is, to
restitute the land to the victims, it also fulfils an accountability function, given that
business actors who illegally acquired such lands can be required to cede them without
compensation.

The land restitution mechanism: process and basic material requirements

The land restitution process consists of an administrative and a judicial phase. The admin-
istrative phase is administered by the Special Administrative Unit for the Restitution of
Dispossessed Lands (URT), which the law created within the Ministry of Agriculture
and Rural Development, with offices across the national territory. The subsequent judicial
phase then takes place before specialised land restitution judges in the civil chambers of
the circuit and district courts.>

The process starts with the administrative stage, in general with the submission of a
request by forcibly displaced persons to the URT to be included in the Registry of Dispos-
sessed and Forcibly Abandoned Lands (SRTDAF). The URT then identifies the precise
location of the land and determines whether it falls into the areas prioritised for land res-
titution. This constitutes a first filter of the process. Considering the difficult security and
return conditions in many regions, where armed groups or residues of these groups con-
tinue to operate, and the varying density of forced displacement across the national terri-
tory, the legislators opted for a gradual implementation of the land restitution mechanism.
In order for a claim to proceed, the respective plot has to fall within the territorial macro-
and micro-zones defined by the Ministry of Agriculture and Rural Development and the
Ministry of National Defence on the basis of these criteria. If the claim falls outside these
zones, its processing is suspended.*® If it falls within these zones, the URT proceeds to
collect evidence to determine whether the claimants have a right to land restitution.*!
The first requirement concerns their judicial relationship with the land: The claimants
need to be owners, possessors or occupants or partners or heirs of such persons.** The
second requirement relates to their status as victims: They need to have suffered harm
after January 1985 and as a consequence of violations of international humanitarian or
human rights law committed on occasion of the armed conflict, or constitute family
members of such persons.*’ The third and the fourth requirement relate to the act of
forced abandonment or dispossession: These must have occurred after January 1991
and as a consequence of violations of international humanitarian or human rights law
committed on occasion of the armed conflict.** Where the displacement is the conse-
quence of ordinary criminality, without any nexus to the armed conflict, or where the
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sale of the property was unrelated to the displacement, the law does not grant a right to
restitution.*’

Based on the evidence collected, the URT then decides whether to include the claim in
the SRTDAF, which constitutes a procedural requirement for the request to proceed to the
judicial stage. If this applies, the claimants can file a claim with a civil judge specialised in
land restitution, generally before the circuit court with territorial jurisdiction over the
municipality, where the land is located.*® The circuit court then determines the admissi-
bility of the complaint and notifies all persons with a legitimate interest in the land to
enable them to take part in the proceedings.*” This includes, in particular, persons who
are registered as owners or holders of the property, who may present themselves as
opponents to the claim.*® If there is no opposition, the circuit judge directly proceeds
to dictate the judgment based on the evidence produced by the URT.*" If there is opposi-
tion, the circuit court may open a brief probationary period.”® Then it has to remit the
complaint to a magistrate specialised in land restitution within the civil chamber of the
higher judicial district courts, which dictates the ruling in single instance.”"

The concept of land dispossession

What makes the land restitution mechanism a remarkable instrument to achieve remedy
and accountability for business-related dispossessions are a number of aspects. A first
aspect is its concept of land dispossession, which refers to acts that illegally deprive
others of their land ownership, possession or occupation, taking advantage of the situation
of violence. This may occur de facto or de jure, that is, through the commission of crimes
related to the situation of violence, but also by way of business transactions, administrative
acts or judicial decisions.”® Consequently, the concept is quite broad, covering the whole
range of business-related dispossessions. The courts can not only apply it to cases of active
dispossession, in which armed groups and business actors forcibly displaced persons with
the aim of appropriating their lands. Instead, they have also applied it to cases, in which
the victims abandoned the land, but were later forced to sell it to business actors, who had
no linkages with armed groups, but exploited their state of necessity, buying below market
prices.” In addition, the concept recognises that dispossessions often took the form of
apparently legal acts, including situations in which victims were forced into a contract,
situations in which contracts were falsified or situations in which negligent or corrupted
state institutions illegally adjudicated the land to third parties.”

Legal presumptions of dispossession

A second remarkable aspect of the law is that it creates a number of powerful legal pre-
sumptions of dispossession that significantly favour the claimants. First, the courts
presume by law that a transfer of land lacked consent or was concluded through illicit
means, where it was based on a contract with persons convicted as members, collaborators
or financiers of illegal armed groups or for drug-trafficking or related crimes.>> This non-
rebuttable presumption is relevant in cases of active dispossession, where the victims were
forced to sell their land to paramilitaries, intermediaries of the paramilitaries or private
sector supporters. Second, the law creates a rebuttable presumption of dispossession in
relation to lands transferred under specific conditions, shifting the burden to prove that
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the transfer was made with consent and without illicit means onto the opponents.”® This
presumptions applies, for example, if the area adjacent to the land claimed was subject to
collective forced displacements or grave human rights violations when the claimants ceded
their lands, or if they had requested protective measures for the land on the grounds of
forced displacement.”” Interestingly, the rebuttable presumption also applies, if the
price agreed in the contract or effectively paid for the land claimed was below 50 per
cent of its value, or if the adjacent properties were, at the time or subsequent to the
threats or acts of violence, subject to a concentration in property by one or more
persons or to a significant change in land use, for example, from subsistence farming to
monocultures, extensive livestock farming or industrial mining.58 In effect, the law thus
assumes dispossession in cases of massive land acquisitions and large-scale business pro-
jects, shifting the burden of proving the opposite on the involved business actors. If the
opponents are unable to rebut these presumptions, all transactions of the land, all admin-
istrative acts that may have subsequently ‘legalized’ the transfer and all judicial decisions
transferring the property after the displacement are declared void.”

Binding due diligence requirement for investors

This implies, as a third important aspect, that a finding of dispossession affects not only
those actors who directly dispossessed the victims, but also third-party business actors
to whom the land was sold later on. However, the courts can order the URT to compensate
third-party opponents from public funds, if they are able to prove that they acquired the
land in good faith exempt from fault (buena fe exenta de culpa). This judge-made figure
constitutes a qualified version of the simple good faith standard in Colombian civil law. It
requires third party opponents to prove not only that they believed to have acted lawfully
when acquiring the property, but also that they took measures to attain certainty about the
lawfulness of the transaction, in particular on whether the property was subject to forced
abandonment or dispossession, on whether the vendors actually constituted its owners
and on whether they had acquired it legally, paying a fair price.”* In determining
whether a third party acted in good faith exempt from fault, the courts distinguish
between those who are themselves victims of the armed conflict, or belong to vulnerable
groups, and those with larger economic and technical capacities, such as companies. From
the latter they expect more demanding inquiries to assure the legality of a transaction. In
addition, the courts also consider the context of the transaction, expecting more demand-
ing inquiries if the property was located in areas of massive displacement or subject to pro-
tective measures, or if the adjacent area was subject to a dynamic of land concentration. In
such circumstances, good faith exempt from fault has shown to be difficult to prove.®’ In
cases in which business actors bought properties far below market prices from victims of
forced displacement who see themselves obliged to sell due to their precarious living con-
ditions, the courts have negated good faith exempt from fault, given the lack of diligence
evidenced by such conduct.®?

If the third-party opponents fail to demonstrate good faith exempt from fault, they lose
the property without compensation. This implies that the land restitution mechanism not
only provides victims of business-related dispossessions with reparation, but also includes
an accountability function: It sanctions business actors who caused or contributed to dis-
possessions, but also those who were merely related to them by buying the properties
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without exercising good faith exempt from fault. In essence, the law thus imposes a
binding due diligence requirement on business actors investing in properties in
conflict-affected areas.

Legal effects of dispossession

Whether or not the opponents acted in good faith exempt from fault also has an impact on
the form of reparation for the claimants. In general, claimants are entitled to judicial and
material restitution, given that they fulfil all the requirements of the law with respect to
their victimhood status, their judicial relationship with the land, the temporality of the dis-
possession and its nexus with violations of international humanitarian and human rights
law committed in the armed conflict.” Yet, if the land in restitution is subject to an agroin-
dustry project, they can enter into a contract with the opponents to enable its continued
exploitation, provided that these acted in good faith exempt from fault. Otherwise, the
courts hand over the project to the URT, which is then responsible to exploit it
through third parties and to distribute the gains among the claimants and other victims
in the area by way of collective reparation programmes.”* However, this provision of
the law has been subject to an amendment of the Constitutional Court, according to
which the transfer of the property to the URT requires the consent of the claimants,
who can also opt for material restitution.®

Procedural advantages for the victims

A fourth important aspect of the law is that it grants claimants with a number of pro-
cedural advantages. First, they enjoy ample information and participation rights and
may also file collective actions, which reduces process expenditure.®® Second, the law
acknowledges that the victims often face difficulties in proving their claims, given that
many lack formal land titles and did not report the displacement to the authorities due
to the presence of armed groups and the absence of functioning public institutions in
many regions. To address this barrier, the law requires all entities involved in the restitu-
tion process to presume that the claimants act in good faith and introduces important
reductions and shifts in the burden of proof: In the administrative stage, it is sufficient
for the claimants to make a declaration on the damages they suffered to be relieved of
the burden of proof. The URT has to consider these declarations as reliable and is in
charge of collecting the evidence to decide on the claim. If doubts persist, they have to
be resolved in favour of the claimants. In the judicial stage, it is sufficient for the claimants
to present prima facie evidence of their judicial relationship with the land and its dispos-
session to shift the burden of proving the opposite onto the opponents, unless these are
themselves victims of forced displacement.®’

Material assistance to the victims

Finally, the mechanism addresses the many practical barriers victims face in accessing
remedy. Perhaps most importantly, the law established regional URT offices across the
national territory, so as to enable victims to access the system, and recognises that
many of them, with the loss of their land, also lost their source of income and social
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safety net. To prevent their precarious economic and social condition from impeding
access to remedy, the law entails a number of measures. First, the land restitution
process is free of cost and claimants can ask the URT to represent them before the civil
courts to save the costs of a lawyer.’® Furthermore, they can register to receive humanitar-
ian aid and social services, including food, housing, education and healthcare as well as
psychological and legal assistance.”” Moreover, the law also recognises the claimants’ vul-
nerability in terms of revictimization when claiming dispossessed properties in conflict-
affected areas. To mitigate such risks, it requires the authorities to take protective measures
during and after the restitution process, including risk assessments and protection pro-
grammes for claimants, witnesses and restitution officials.”® Last but not least, the law
recognises that forced displacement has differential effects on different groups, granting
special assistance and protection measures to those most vulnerable.”"

The implementation of the Victims and Land Restitution Law in cases of
business-related dispossessions

In sum, the Victims and Land Restitution Law constitutes a very powerful legal instrument
to achieve remedy and accountability for business-related land dispossessions, given its
broad concept and far-reaching legal presumptions of dispossession, the assistance
measures and procedural advantages it provides to claimants and the due diligence
requirements it imposes on business actors investing in conflict-affected areas.
However, despite its many progressive elements, the land restitution mechanism has pro-
duced relatively little results in terms of material land restitution, at least when compared
to the scale of forced displacement. After almost eight years of implementation and with
only two years before its lapse, the URT has concluded the administrative stage in 60 per
cent of the total 122,159 land restitution requests submitted. But out of these, it excluded
65 per cent from the process.”> Out of the remaining 35 per cent of requests that reached
the judicial stage, almost 60 per cent are pending in court. Only 8 per cent of the total land
restitution requests submitted resulted in a ruling thus far.”> This indicates that both the
administrative and the judicial stage constitute important bottle necks of the land restitu-
tion process. However, given that the authorities do not publish disaggregate information
on the processing of the requests, for example, with respect to the reasons for exclusion, it
is difficult to analyse these bottle necks in more detail on a quantitative basis.”*

This also applies to the performance of the land restitution mechanism with respect to
cases of business-related land dispossession. The above figures apply to the whole universe
of claims, including those alleging forced abandonment and those alleging dispossessions.
These, in turn, comprise cases involving business actors, but also cases in which other pea-
sants, in many cases themselves victims of forced displacement, allegedly dispossessed the
claimants. The land restitution authorities do not provide data that would allow to dis-
criminate between these different types of requests. As a consequence, it is not possible
to determine the number of requests involving business actors that were submitted to
the URT and their respective outcomes in the administrative and judicial stage, nor to
compare them with requests not involving business actors.

The only available information on such cases stems from civil society organisations
reviewing land restitution rulings. The Colombian Commission of Jurists, for example,
found 40 rulings in which companies acted as opponents to land restitution requests in
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a review of March 2017. This amounted to merely 1.64 per cent of the total 2,435 rulings
delivered by that time. In 29 of these rulings the company was unable to prove that it had
acquired the property in good faith exempt from fault and thus lost the property without
compensation.”” The database of the foundation Forjando Futuros, which is regularly
updated and currently contains 4,944 sentences, lists 132 rulings with opposition from
37 companies, including smaller agroindustry and forestry companies, but also large mul-
tinationals such as Ecopetrol or Anglogold Ashanti. This amounts to 2,67 per cent of the
total number of reviewed rulings in the database, which only identifies 11 cases in which
the company was able to prove good faith exempt from fault. In total, these 132 rulings led
to the restitution of 60,201 hectares, which is little compared to the estimate of one million
hectares of dispossessed lands in total.”®

These figures suggest two conclusions. First, the small number of rulings involving
companies in which these were able to prove good faith exempt from fault implies
that many companies disregarded the situation of forced displacement when investi-
gating in conflict-affected areas. The courts, on the other hand, do not shy away from
restituting the victims in such cases without granting compensation to companies. As
a consequence, once a land restitution claim reaches the judicial stage, companies face
high risks of losing their investments. Second, the figures indicate that business-
related land dispossessions have not been a priority in the land restitution process,
given the small ratio of rulings involving opposition from companies compared to the
total number of rulings. However, the available data does not allow to test this hypoth-
esis, given that it only concerns companies and excludes individual businessmen. In
addition, it only relates to the outcome of the restitution process in terms of rulings.
To test the hypothesis that the restitution process has shied away from addressing
business-related land dispossession, information on the total number of requests invol-
ving business actors submitted to the URT and their procedural stage in the administra-
tive and judicial stage would be necessary.””

Due to the lack of disaggregate data, the most viable option to analyse the performance
of the land restitution mechanism with respect to business actors is to focus on individual
cases. In the Argos case, for example, which is perhaps the most prominent case of
business-related land dispossession, the company admitted to have acquired 6,600 hec-
tares in the Montes de Maria to develop teak monocultures, in part directly from
victims of forced displacement and in part from intermediaries engaging in abusive prac-
tices to lead victims to sell.”® As of September 2017, the courts had passed 9 restitution
rulings, in which they found that the company’s affiliates had not acted in good faith
exempt from fault when acquiring these lands, restituting them to the claimants
without granting compensation. In total, these lands amounted to 352 hectares. At the
same time, proceedings concerning 891 hectares were pending in court. These compare
to a total of approximately 2,000 hectares subject to land restitution requests.”” This
means that only 30 per cent of the surface area acquired by the company were subject
to land restitution requests. Out of the surface area in restitution, 37,85 per cent had
not passed the administrative stage while 44,55 per cent were pending in court. Only
17,6 per cent of the surface area subject to claims had been restituted. In addition to bar-
riers in the administrative and judicial stage, this suggests that victims may face obstacles
in accessing justice that may prevent them from initiating proceedings.
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The perception that the land restitution process has been difficult with respect to cases
of business-related dispossession was widely shared in the interviews conducted for this
article. Several persons representing claimants in such proceedings voiced concerns that
‘the land restitution process has shied away from companies’ or that it concentrated on
‘residual matters, small-scale dispossessions by individuals, little properties, leaving out
the difficult cases’.** Based on their case work, the interviewees identified several obstacles
specific to land restitution proceedings involving business actors that play out at the
different stages of the process. These relate to the security and socio-economic situation
of the victims, the imbalance of arms between the parties and the political repercussions
of such proceedings.

Threats and violence against land restitution claimants

A defining feature of the land restitution process is that it takes place amidst an ongoing
conflict. Although the state concluded a number of demobilisation agreements, various
organised armed and criminal groups continue to operate in the national territory,
which in many cases constitute residues of their demobilised predecessors. With respect
to the AUC, for example, there are today twelve different groups that emerged with
their demobilisation, such as the Clan del Golfo, the Puntilleros or the Rastrojos.81
These groups continue to operate in the areas previously controlled by the paramilitaries,
where they compete over illegal economies and engage in violence against the civilian
population.*” At the same time, the criminal justice system has largely failed to dismantle
the local support networks of the paramilitaries in the economy, who often continue to
exploit dispossessed properties.*” This translates into high security risks for land restitu-
tion claimants and their representatives in cases of active dispossession involving business
actors. In this context, one high risk area is Uraba, a stronghold of Clan del Golfo. In this
region, the URT solicited protection measures and criminal investigations for threats
against land restitution claimants in 314 cases.*® In addition, it registered 40 murders of
claimants in land restitution proceedings involving business actors. However, the
figures of civil society organisations are much higher.*> While the direct perpetrators of
the homicides are usually members of the armed group, prosecutors also investigate
business actors for their role in these crimes:

In Urab4, [...] there were massive displacements in the era of paramilitarism and persons
with large economic power took advantage of them. Many businessmen came and started
to sow palm tree [...]. When we started to investigate, we found that we are facing Clan
del Golfo. The majority of them were previously paramilitaries. And we also found that
the threats emanate from those third parties involved in the land dispute. These persons
don’t want to give up the territory and initiated a series of violent acts. They eradicated
the crops [of the returning communities]. It came to a point that they burned their
houses, because they don’t want to lose the territory. [...] But in the homicides, it is not
proven that the third parties intervened. These were committed by Clan del Golfo. [...] In
the beginning, our hypothesis was that there was some relation between the Clan and the
businessmen. But we haven’t been able to prove that.*®

The consequence of the threats and homicides is that claimants, or their heirs, may
abandon the restitution process. A claimant whose father was allegedly killed by a
former paramilitary and whose property is today exploited by a cattle rancher recalls:
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When they killed our father, we lived in fear. I didn’t want to sleep in my house. [...] They
threatened me several times, telling me to give up the process. I told the restitution unit that I
don’t want to know anything about restitution, nothing.®’

However, such crimes not only impact the direct victims. They also have a chilling effect
for other victims of business-related land dispossessions who participate or consider to
participate in land restitution proceedings:

The company came for the whole farm. They removed the remaining farmers. They passed
by at night, with dogs, telling them to sell. [...] And when the community started to organize,
that’s when the violence started. And although the authorities were there, they permitted that
their employees carried arms, threatened us, burned our ranches. In 2014, they shot the vice
president of our association, they gave him four bullets. [...] There was a moment when
nobody wanted to have anything to do with restitution, nobody. Because the effect of the vio-
lence is that you think ‘If I lead this process, the same will happen to me, to my family’ (Com-
munity leader representing 86 families in land restitution proceedings).*®

In other words, the high rates of crimes against claimants detervictims of business-related
land dispossession from initiating restitution proceedings: ‘In Uraba, there are persons
who decide not to file any restitution claim due to these reasons. They don’t want to
risk their life for the land. So yes, many people say that they are not claiming’ (Lawyer
representing victims in proceedings against business actors in that region).89 An aggravat-
ing factor in this context is that the victims of the armed conflict often lack trust in the
public institutions, given their long-term dysfunctionality and sometimes cooptation by
armed groups.”® As a consequence, many cases of business-related land dispossession
may not have entered the restitution process.

Socio-economic situation of land restitution claimants

Another important obstacle to land restitution proceedings concerning business-related
dispossessions is the socio-economic situation of the claimants, who are usually poor
and live in precarious conditions. In addition, the lands in restitution are many times situ-
ated in remote areas the claimants left long ago, building a new life they are unwilling to
give up in another and often urban location. Due to the legacy of the armed conflict, the
local community and infrastructure in these areas do often not exist anymore. In addition,
their farms may have reverted to wilderness or may be located in the middle of a mining
site or monoculture that the claimants are unable to exploit or that may have suffered from
soil degradation or other environmental impacts typically associated with such activities.”"
In combination with the difficult security situation, this means that many victims are
unwilling or unable to return to their lands and to subsistence farming, despite the tech-
nical assistance measures provided by the land restitution mechanism to create adequate
return conditions. Instead, victims are often interested in receiving compensation, so as to
improve their precarious living conditions as fast as possible.”> In many cases, business
actors try to exploit this state of necessity, approaching the victims with settlement
offers below the actual value of the property, which may play out in combination with
threats against their physical integrity. According to a human rights lawyers and URT
officers, this constitutes a regular practice:

In many of our cases, the companies tried to make agreements with the victims to withdraw
from the process. [...] Many companies have chosen this strategy. They approach the victims
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and say: ‘Look, the process takes a long time’. The victims often live in precarious conditions.

So, when the company offers them some money to desist, many say: ‘Better taking something

today than continue waiting’.”

Many victims told us that they had received visitors. And that those persons told them: ‘Why

the interest to go ahead with restitution?” In some cases, they also made offers to solve the
94

problem.

While the Constitutional Court prohibited settlements in the restitution process, the URT
has interpreted this prohibition to apply only to the judicial phase. Between 2015 and
2017, it reported 6,251 cases in which claimants withdrew their claims during the admin-
istrative stage of the process.”> However, it does not provide data on the number of with-
drawals in cases of business-related dispossessions.

Imbalance of arms between the parties

In addition to the disparity in economic resources between the parties in land restitution
proceedings involving business actors, there is a large imbalance of arms in terms of judi-
cial capabilities. Due to their precarious conditions, the claimants are usually represented
by the URT, which does not possess sufficient resources to address the large number of
land restitution requests submitted and regularly causes delays far beyond the statutory
time limits foreseen in the land restitution mechanism. Its officers face an extremely
high case load. And the same applies to the specialised land restitution judges.”® Compa-
nies, on the other hand, often employ whole teams of inhouse lawyers or hire law firms to
represent them in land restitution proceedings, who sometimes use their judicial resources
excessively, flooding the authorities with petitions and appeals. A URT officer recalls one
of his cases:

[The company] asked for meetings with the director, they were closely watching [...] In that
time, we received certain visits, generally persons above our age. They wanted to know in
what stage the process was, what we were doing. They understood the administrative
phase as an adversarial process. They solicited us to collect specific evidence. They wanted
to attend when we took evidence. They wanted to know what the witnesses were saying
and question them. [...] The court audiences were extremely tense. Many times, they
started in the morning and terminated late at night. The company had an extremely
qualified team of lawyers. Normally, two of their lawyers would go, while from us, it was
only one. [...] It was always necessary to meet and discuss the legal strategy.”’

As a consequence, proceedings against business actors are often subject to long delays.”®
More importantly, URT officers have to invest high efforts, which constitutes a disincen-
tive to prioritise such proceedings and may lead them to instead concentrate on the abun-
dance of other, less complicated cases. In this context, one problematic aspect are
institutional reward systems. The same applies to the specialised land restitution judges:

Some cases are pending three years before the courts waiting for the judgment and then the
judges declare them invalid because the properties were not delimited correctly. But that
decision should take them a month or two. So, what happens? The nullity is a positive stat-
istic for the judges. They completed the case, it’s not their responsibility anymore, they send it
back to the URT. They get rid of the case and in terms of the institutional statistics, they com-
plete it. They have a large case load. Everybody has to meet targets. And on the basis of the
targets you get promoted. An invalid case is a completed case (URT Officer).”
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Furthermore, business actors sometimes misuse their legal resources to delay and
undermine restitution proceedings. This applies, for example, to the case of Las Fran-
ciscas in the department of Magdalena, concerning a number of banana companies,
which managed to delay the implementation of a land restitution against them for
more than two years.'” According to URT officers, this constitutes a regular practice
among business actors:

There are opponents who have used different judicial figures with the objective of generating
delays after the restitution judgment. So, the victims filed the claim, it was included in the
register, it was submitted to the judge, there is a ruling ordering restitution, the opponent
has to surrender the property, but after recognizing the judgment, the opponents sue the clai-
mants for fraud. Or they sue the officer.'”!

A major problem in this context is the criminalisation of claimants on the basis of libel and
slander lawsuits, which in some cases has led to the temporary suspension of restitution
proceedings. Such practices have also targeted civil society organisations representing
claimants.

Criminalization is a big issue, of the leaders above all. Our legal representative, he had more
than ten criminal investigations against him. But we managed to close all of them. They
intend to obstruct our work. They even filed criminal complaints against the judges. Busi-
nessmen have used this strategy for years (Human rights lawyer).'**

Political influence of business actors

Besides their superior economic and judicial capacities, some business actors possess very
good political relationships, due to their importance for the regional and sometimes also
the national economy. Some use these relationships to influence restitution proceedings.
In the case of Argos, for example, it was reported that the company managed to obtain
a meeting with former president Santos, during which he called the URT’s national direc-
tor telling him that he trusted the company and to revise its case carefully.'®® Such risks of
influence are particularly high in the administrative stage, given that the URT is a govern-
ment entity, and may result in pressures for the individual officers investigating business-
related land dispossessions. This is confirmed by its own officers:

There was pressure, much pressure. When I started to work for the URT, I remember that
they called us from the central office and asked us for the state of the case. We told them
that we had to take further evidence and they said ‘okay’ and never asked us again. We
didn’t think that we would raise so much interest. When we took the decision to include
the case in the register, we had discussed it a long time and we all thought that it was
clearly a case of restitution. The blast came when we presented the claim, because the
judges notify the third parties that there is a claim. [The company] couldn’t believe it and
approached the central office. And that’s when they reacted and said: ‘How is it possible
that welgiave a decision against this company, what’s that? [Whom?] The national
director.

Many times, there were pressures from the central office, from the government. One time,
they informed us that there would be a commission coming to our office. And we understood
that some civil servants would visit. Our surprise was what kind of civil servants. It was
[officer], the country’s highest official on [...]. It’s not normal that the maximum authority
of such an entity comes to a territorial URT office to review one specific case.'"
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In addition to intents to influence individual restitution proceedings, business actors have
formed interest groups that engage in public relations campaigns and organise local pro-
tests to undermine the land restitution process as a whole.'*® These groups claim to rep-
resent ‘the victims of the Victims Law’,'%” which, in their eyes, ‘has led to a victimisation of
those who are today legitimate rural landowners’.'*® In this context, they usually refer to
small peasants, often themselves victims of forced displacement, who took possession of
abandoned lands of other forcibly displaced persons to build new farms and are today
obliged to return these properties.'” While this is an important argument in the land res-
titution process, these groups instrumentalize it to advance a political agenda benefitting
large landowners. The most prominent advocate of this agenda is senator Maria Fernanda
Cabal, member of the right-wing Democratic Centre and married to the president of the
national cattle ranchers’ association, who instigated a number of parliamentary debates to
modify the land restitution mechanism.''” With the Democratic Centre now in govern-
ment, she presented a legislative proposal that would effectively exempt business actors
from the land restitution process.''' According to a URT officer, the political leverage
of business actors, together with their judicial capacity, imply that land restitution
officials may shy away from advancing cases of business-related land dispossessions:

In my cases, the businessmen involved are very powerful persons. They own tens of thou-
sands of hectares in the country, they have been politicians, they have held elective offices,
they economically control whole regions and nobody wants to touch them. [...] They
tried to delay the cases as long as possible. They initiated disciplinary proceedings against
us, they requested annulments. We had to present a legal action against a judge, because
he had declared an annulment, which the law doesn’t provide for. So, we had to file a com-
plaint with the Supreme Court. These are the situations that have come up. This is my per-
sonal impression: The judges, and also some prosecutors and civil servants, are afraid of
confronting businessmen. Because they also have political support in the parties close to
them.'"?

Civil society organisations representing claimants in cases involving business actors share
this impression, especially with respect to the conduct of the URT. In this context, several
interviewees reported decisions in the administrative stage they considered as arbitrary. In
particular, this applies to the inclusion of the respective properties in the so-called micro-
zones, which constitutes a requirement for the claims to proceed.'"> One example is the
case of Cucal in Montes de Maria, where a company owned by former Minister of Agri-
culture Carlos Murgas cultivates oil palm on the lands of ninety displaced families:''*

This case was presented to the URT three years ago, but they didn’t do anything. They said it
was a complicated case, for technical reasons. Because the lands are located in between two
departments, Sucre and Bolivar. They said the other territorial office is responsible. So, we
talked to the other office, but they haven’t micro-focalized it. They promised to look at it,
but it has been a year now and nothing happened. [...] The people in the region say that
this case will not go forward, because the opponent is Carlos Murgas (Researcher accompa-
nying the case).'"”

Another example is the case of Finca Bellacruz in the department of Cesar, which concerns
180 families displaced by the paramilitaries. Today, their land is owned by oil palm com-
panies.''® According to their legal representatives, the URT took controversial decisions
leading to delays in the process:
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We have been asking the URT to micro-focalize this case since the adoption of the Victims
Law in 2011. They only micro-focalized it after the Constitutional Court ordered them to do
so in a ruling of last year. That was ridiculous. When the URT micro-focalized the area, they
micro-focalized all the adjacent properties, but not this one. That is absurd, because you
assume that the process depends on factors that affect the whole area. The URT said that
there was a lack of security. So, we asked them to take the case to the committee that coor-
dinates with the security agencies. But within one year that never happened. Either there is a
directive not to engage in such cases, if not formal than informal, or it’s the individual direc-
tors in the regional offices who are scared and leave out the difficult cases.''”

Implementing the Victims and Land Restitution Law: a gap between the law and
legal practice

In sum, the implementation of the land restitution mechanism in cases of business-related
dispossessions has suffered from various practical obstacles that undermine its progressive
legal framework. In part, this gap between the law and legal practice results from difficul-
ties that affect the restitution process in general: the high number of claims to be resolved,
the limited resources of the administrative and judicial bodies to resolve them and the pro-
blematic socio-economic and security conditions in many conflict-affected regions. In
cases of business-related dispossessions, these general difficulties combine with a
number of specific obstacles.

One such obstacle is the high risk of re-victimisation, which prevents victims from initi-
ating restitution proceedings or leads them to withdraw from the process. Although the
land restitution mechanism provides a number of instruments to mitigate this risk, includ-
ing its macro- and micro-zoning regime and individual protection programmes coordi-
nated between the land restitution authorities and public security agencies, these
measures have proven insufficient in many cases. In large parts, the risk of re-victimisation
results from the fact that the land restitution mechanism operates in a context of ongoing
conflict, where successor organisations of the armed groups responsible for land dispos-
sessions are still present in many regions.

However, it is also due to the prevailing impunity of business actors, who collaborated
with the armed groups in these practices and often continue to exploit the dispossessed
properties, which creates incentives for acts of violence against land restitution claimants.
In this sense, the high risk of re-victimisation is also a consequence of the failure of the
criminal justice system to hold the private sector supporters of the armed groups to
account.''® In addition, it relates to a lack of coordination between the land restitution
and criminal prosecution authorities: The former usually not investigate whether the
conduct of the opponents gives rise to criminal liability, but confine their analysis to
the good faith exempt from fault standard. If indications of criminal liability come up,
they refer the evidence to the prosecution authorities.''” Yet, such referrals only occur
in very few cases and are rarely followed up effectively in the criminal justice system.'*

Another major obstacle in land restitution proceedings against business actors are their
economic, judicial and political resources, which they use to undermine the process at all
stages. This implies that such proceedings are often lengthy and hard-fought, requiring
land restitution officials to invest a lot of time and effort and to expose themselves to press-
ures that may constitute risks to their career. In other words, there are strong disincentives
for them to advance such proceedings, which play out in combination with their already
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high case load. Together with the excessive use of judicial means by corporate opponents,
these disincentives may explain why land restitution proceedings against business actors
do often not go forward, in particular during the administrative stage.

What has been lacking in this context is an institutional policy to address these disin-
centives and prioritise proceedings against business actors. In fact, there are indications
that the government has taken exactly the opposite approach, at least with respect to
land restitution to ethnic communities, where it created a technical group within the
URT to review claims affecting the extractive industries. According to civil society organ-
isations, this group was established to limit the adverse impacts of land restitution on the
government’s mining and energy policies after the first decision in ethnic restitution had
suspended mining titles on the collectively owned lands of an indigenous community.'*!
Such incidents reflect the political tensions caused by restitution proceedings involving
business actors and the conflicts of interest that arise, also within governments, between
land restitution on the one, and natural resource based development policy and invest-
ment security on the other hand.'*?

Conclusion: access to remedy through transitional justice instruments -
obstacles and solutions

As a domestic remedy mechanism for business-related human rights violations, the land
restitution process shows a mixed balance. When compared to the scope of land dispos-
session in Colombia, 132 rulings against business actors is a small number. But compared
to other remedy mechanisms,the number is high. Transnational civil claims, for example,
rarely reach the trial stage and if they do, they are often dismissed, while a few result in
settlements.'*® This suggests that the business and human rights debate should give
more emphasis to domestic transitional justice processes to provide victims of business-
related human rights violations in conflict-affected countries with access to remedy.

As this research demonstrates, post-conflict contexts pose specific barriers to remedy
that legislators should consider. In contrast to transnational civil litigation, practical
obstacles weigh heavier than legal ones.'** These include the lack of economic resources,
rights awareness and trust in public institutions among the victims and the difficulties they
face in proving their claims due to the long-term absence of the state and the resulting gaps
in official documentation. The reason why the land restitution mechanism has resulted in
132 rulings against business actors is because it adresses these barriers through legal assist-
ance measures and procedural advantages, in particular with respect to evidence stan-
dards. In post-conflict settings, such arrangements constitute a basic prerequisite to
provide victims with access to remedy.

In this context, the most progressive element of the land restitution process is the cre-
ation of a public agency with territorial presence across the country to advise, accompany
and represent claimants, to collect evidence and develop complaints free of cost. Without
this agency, many victims of forced displacement would not have been able to participate
in the land restitution process. In situations of widespread and systematic forced displace-
ments, the creation of a specific legal and procedural architecture, including such an
agency, but also specialised judges, constitutes an example of good practice that other
countries in transition should take up to facilitate access to remedy. However, they
should also consider that displacements may be followed, if not motivated by large-
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scale land acquisitions and establish specialised entities within these agencies in this
regard. Needless to say, these agencies must be adequately funded.

Yet, the implementation of the land restitution mechanism also shows that public
agencies are prone to political influence by business actors — another obstacle to
remedy in post-conflict contexts. Therefore, legislators should think of mechanisms to
shield them from undue interference. In case of the land restitution process, the respon-
sible agency was ascribed to a ministry. One solution could be to opt for a more indepen-
dent model, for example, in the form of publicly funded non-profit organisations as they
are often found among consumer protection entities. Another option could be to
implement strong transparency and accountability measures to limit the use of enforce-
ment discretion, which have been lacking in the land restitution process. This could
imply, for example, to create a monitoring system to follow up on the outcomes of the pro-
ceedings and to publish the respective data.

A further obstacle to remedy consists in the large imbalance of arms in terms of judicial
resources between the parties. As the land restitution process shows, this imbalance also
affects the conduct of civil servants who may shy away from taking up complicated
cases against business actors. Therefore, any public entity responsible to advance such
cases needs a clear institutional policy to address the related disincentives, including the
high work load associated with these cases. This policy should be reflected in the perform-
ance targets of civil servants and should also involve the creation of flexible working
groups to prioritise and support the respective proceedings.

An important finding of this research is that an inadequate institutional setup and an
inappropriate institutional policy may undermine even the most progressive material law
provisions with respect to business-related human rights violations. In the land restitution
process, these consist in a binding due diligence obligation for land investors in conflict
areas, which leads to a form of negligence liability with a reversed burden of proof, also
for investors further up the transaction chain. In addition, it creates a number of rebuttable
presumptions of dispossession, for example, in cases of land concentration, with respect to
changes in land use from subsistence farming to monocultures, extensive livestock
farming or industrial mining or where the price paid for the properties was below fifty
percent of its market value. Consequently, the land restitution mechanism not only
covers active dispossessions in which business actors conspired with armed groups to dis-
place the victims, but also situations in which they simply purchased abandoned lands in
conflict areas, without any linkages to armed groups, but disregarding or exploiting the
situation of the victims. These elements make the land restitution mechanism a far-reach-
ing and comprehensive instrument to address business-related land dispossessions.
However, they have also been the most controversial ones, given that many companies
argue that such due diligence requirements did not exist at the time of their investments,
but were introduced retrospectively, and that they were invited to invest in conflict zones
by the Uribe government in the course of its post-conflict stabilisation and reconstruction
policies. To reduce conflicts of interests between the protection of forcibly displaced
persons and business-led reconstruction, countries in transition should define due dili-
gence requirements for land investors as early as possible, preferably already during the
conflict, so as to provide investors with legal security.

Another severe obstacle to accessing remedy in transitional justice contexts is post-war
violence. In the land restitution process, such violence relates to the presence of organised
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armed and criminal groups that emerged with the demobilisation of the paramilitaries and
continue to operate in the regions where these caused massive land dispossessions. In
these regions, they co-opt public institutions, including law enforcement authorities,
and threaten and kill land restitution claimants, while business actors in some cases con-
tinue to exploit dispossessed properties, despite restitution orders. To mitigate the ensuing
risks of re-victimisation, the land restitution mechanism established a range of measures,
including a gradual implementation policy according to the security situation of the
respective territories and individual protection schemes for claimants coordinated with
security agencies. Legislators in other countries in transition should take up such
measures. However, these have proven insufficient in many cases. In post-conflict settings,
transitional justice instruments to repair the victims need to be combined with an effective
criminal law approach to hold the perpetrators of post-war violence and their private
sector accomplices accountable so as to prevent further violence against claimants. This
should involve strong coordination mechanisms with public prosectors and protection
agencies, on a case-by-case basis.

Yet, in some circumstances, access to remedy through adversarial proceedings against
business actors may simply be unfeasible for the victims. In Colombia, there are many
areas controlled by armed groups where the state is unable to provide protection. In
such cases, victims should be allowed to transfer their claim to the state and receive com-
pensation from public funds in exchange. With respect to land restitution proceedings,
legislators could also consider to provide claimants with the option to choose between
the material restitution of the land and compensation by business actors. This would
favour victims who are unwilling to go back to their properties due to difficult return con-
ditions. In addition, compensation would allow business actors to continue their oper-
ations on these properties. Thereby, it would reduce their incentives to oppose land
restitution proceedings and also the political conflict of interest between protecting forci-
bly displaced persons and business-led reconstruction.
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