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ABSTRACT

Within the jus contra bellum there is an apparent contradiction between states’
verbal commitments to the law and the prevalence of armed conflicts. Taking
this contradiction as a starting point, this article aims to provide empirical
insights into how states invoke international law to justify their participation
in armed conflicts. It develops a typology of how law can be confirmed by its
invocation, taking an inductive approach based on case analysis. Do recent
military interventions indicate a decline of international law? This article
argues that there are three dimensions of confirmation. Firstly, law can be
confirmed as an instrument of communication between states. Secondly, in a
set of uncontroversial cases, the specific substantive rules of international law
are confirmed through what is described as coherent practice. Thirdly, the
article explains why even in controversial cases substantive rules may be
confirmed through their invocation, even where the action is in fact illegal.
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1. Introduction

What states do and what states say they do are often two different things. At
the verbal level commitments to international law are numerous. At a practi-
cal level, however, military conflicts appear to be as frequent as ever, despite
the existence of a prohibition of the use of force and despite states’ general and
repeated verbal commitments to that rule. Obviously we often face a signifi-
cant contradiction between words and deeds.” It has therefore been a common
theme in international legal scholarship to reflect on the possible death of the
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prohibition of the use of force in view of widespread violations. In his 1970
article ‘Who killed Article 2(4)?’, Thomas Franck, in response to numerous
illegal military interventions since the inception of the United Nations
(UN), commented that the UN Charter’s rules had ‘been eroded beyond rec-
ognition’.> Similar conclusions have been drawn by many other commenta-
tors, always in reference to the latest violation of the prohibition of the use
of force.” Nevertheless, verbal commitments to the law live on.*

This article takes this ostensible contradiction between words and deeds
as a starting point to explore the effect that the invocation of the law has
on the legal order. Having a better understanding of the effects of conflicts
and the legal justifications offered by states is crucial, because international
law is a conflict-laden legal order. Conflicts may just be indicators of dis-
agreements taking place within the law, conflicts may be waged with the
underlying aim of also changing existing legal rules, or conflicts may even
lead to a situation where specific international rules dissipate in view of
widespread violations. Thus, does offering a legal justification for an appar-
ent violation of the law prevent negative consequences on the legal order? Is
it just a meaningless verbal token or does it, in fact, confirm the law,
showing that the prohibition of the use of force is alive? This latter position
is put forward by the International Court of Justice (ICJ), which famously
held that a state’s appeal to an established rule in defence of its behaviour
leads to confirmation of that rule, even if the state’s action is eventually
found to be in violation of it.> In this article, this assumption is referred
to as the ‘confirmation hypothesis’ and its merits and limits will be tested
in the second half of this article.®

The effects of illegal actions and of invocations of rules on international law
are difficult to assess. The jus contra bellum is a highly politicised field dealing
with existential questions of statehood and, accordingly, a blurry mix of legal
and political motivations and statements can be identified here. Moreover,
this field of the law remains empirically under-explored. While studies into

2Thomas Franck, ‘Who Killed Article 2(4)?’ (1970) 64 American Journal of International Law 809, 835.

3See, e.g. Lori Damrosch, ‘Politics Across Borders: Nonintervention and Nonforcible Influence over Dom-
estic Affairs’ (1989) 83 American Journal of International Law 1, 2; Thomas Franck, ‘What Happens
Now? The United Nations after Iraq’ (2003) 97 American Journal of International Law 607, 610;
Michael Glennon, ‘How International Rules Die’ (2005) 93 Georgetown Law Journal 939, 960; Michael
Glennon, ‘The Limitations of Traditional Rules and Institutions Relating to the Use of Force’ in Marc
Weller (ed), Oxford Handbook of the Use of Force in International Law (Oxford University Press, 2015)
91; Anthony Arend and Robert Beck, International Law and the Use of Force: Beyond the UN Charter Para-
digm (Routledge, 1993) 188; Philip Kunig, Das vdlkerrechtliche Nichteinmischungsprinzip: zur Praxis der
Organisation der afrikanischen Einheit (OAU) und des afrikanischen Staatenverkehrs (Nomos, 1981) 234.

“Therefore, for examples of scholars who have taken a critical position against the rhetoric of Article 2(4)'s
demise, see Louis Henkin, ‘The Reports of the Death of Article 2(4) Are Greatly Exaggerated’ (1971) 65
American Journal of International Law 544; David Wippman, ‘The Nine Lives of Article 2(4)' (2007) 16 Min-
nesota Journal of International Law 387.

5Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) (merits)
[1986] ICJ Rep 14, para 186.

5See section 5.
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compliance of states with international law since the 1990s have led to numer-
ous insights into whether and why states comply with various international
legal regimes,” the jus contra bellum has largely been exempt. This is,
however, certainly not because of a lack of thorough empirical studies, but
because the assessment of the effects of invocations of the law appears —
more than in relation to other areas - to be guided by pre-existing normative
beliefs. Whereas liberals aim to uphold the law and therefore value states’
verbal commitments,® positions with a (neo)realist drive put an emphasis
on the practice and tend to view state declarations as mere ‘cheap talk’.”

Against this backdrop, this article serves a twofold purpose. It aims to
provide empirical insights into how states invoke international law to
justify their participation in armed conflicts over recent decades, examining
a specific sample of conflicts that occurred between 1990 and 2014."° This
empirical foundation will provide the debate with some numerical data in
order to help assess the gravity and prevalence of the phenomena at issue. Sec-
ondly, the paper aims to make a conceptual contribution in developing a
typology of how law can be confirmed by its invocation - taking an inductive
approach based on the analysed cases. It will be argued that there are three
dimensions to this typology.

First of all, and as the most general type of confirmation, we may under-
stand the fact that states justify their political actions in terms of international
law to be a confirmation of international law as the language of states, i.e. as an
instrument of communication between states. States use the law to express
and explain their actions and thereby confirm the status of international
law as a general reference system, without, however, confirming specific sub-
stantive rules. Secondly, the analysis reveals that in a number of cases, states’
participation in armed conflicts is uncontroversial and largely regarded to be
in conformity with international law. In these cases, substantive rules of inter-
national law are confirmed through what may be described as coherent prac-
tice. The focus of this article will rest on the third and most challenging type of
confirmation. It will explain why, even in controversial cases, the law may be

7See, e.g. Oona Hathaway, ‘Do Human Rights Treaties Make a Difference?’ (2002) 111 Yale Law Journal
1870, 1935 (human rights law); Beth Simmons, ‘International Law and State Behavior: Commitment
and Compliance in International Monetary Affairs’ (2000) 94 American Political Science Review 819 (inter-
national monetary law); Judith Kelley, ‘Who Keeps International Commitments and Why? The Inter-
national Criminal Court and Bilateral Nonsurrender Agreements’ (2007) 101 American Political Science
Review 573 (commitments towards the International Criminal Court); Colter Paulson, ‘Compliance
with Final Judgments of the International Court of Justice since 1987’ (2004) 98 American Journal of Inter-
national Law 434 (judgments of the ICJ); James Morrow, ‘When Do States Follow the Laws of War?’
(2007) 101 American Political Science Review 559 (International Humanitarian Law).

83ee, e.g. Oscar Schachter, ‘Disentangling Treaty and Customary International Law: Remarks’ (1987) 81 Pro-
ceedings of the American Society of International Law Annual Meeting 158, 159; Tom Farer, ‘The Prospect
for International Law and Order in the Wake of Irag’ (2003) 97 American Journal of International Law 621,
622.

See Glennon, ‘How International Rules Die’ (n 3) 977.

19ee section 2 for further details on that sample.
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confirmed through its invocation, even where the action is in fact illegal.
However, it also will be shown that there are significant limitations to this
confirmation hypothesis so that its actual scope is much more limited than
implied by the ICJ or argued for by some scholars. A particular problem
here are cases that may be described as cynical uses of the law, meaning
that states verbally commit to the law, while in fact undermining it with
their actions. This article will suggest how to deal with that apparent tension.

Section 2 begins by explaining the empirical basis and method of the analy-
sis. Based on the empirical findings, sections 3-5 then explore the three differ-
ent ways — previously noted - in which the invocation of norms can lead to a
confirmation of international law. Section 6 then provides a brief overall
assessment.

2. Empirical scope and method of the analysis

This article’s method combines a quantitative approach (aiming to provide a
glimpse into the prevalence of the approaches of states to international law in
armed conflict) with a qualitative assessment (providing a theoretical categor-
isation of the invocations). Both aspects are pursued simultaneously in that
the empirical findings are presented within the typology that has been
induced from the analysed conflicts.

The difficulty in selecting a set of conflicts for the analysis is that one needs
to be, on the one hand, sufficiently inclusive so as to include not only the
obvious examples that have extensively been discussed in scholarship. On
the other hand, in view of the countless small-scale violations of the prohibi-
tion on the use of force, the selection needs to be sufficiently discriminatory in
order to allow the author to identify and work with a manageable number of
cases, for which a qualitative assessment is possible because further infor-
mation on the conflict and the legal justifications put forward by states is
available. A number of organisations collect conflict-related data and
provide databases or regular reports containing various conflict-related
information."' The data on which the present analysis is built has been
drawn from the Uppsala Conflict Data Program (UCDP),'* using the

""The most well-known and reputable compilations are provided by The Correlates of War Project (www.
correlatesofwar.org/), the Heidelberg Institute for International Conflict Research (http://hiik.de/en/
index.php), the Center for Systemic Peace (www.systemicpeace.org/) and the Uppsala Conflict Data
Program (http://ucdp.uu.se/).

2The UCDP has been chosen for two reasons. Firstly, it allows for the identification of international con-
flicts, i.e. those that have a trans-border dimension and, therefore, are relevant for the state-centred fra-
mework of international law. In contrast, the reports of the Heidelberg Institute for International Conflict
Research have a different emphasis, strongly focus on internal conflicts and do not clearly mark cases
with an international dimension. Secondly, the UCDP allows one to identify not only major escalations,
but also contains information on smaller confrontations (described as ‘minor’ confrontations, with at
least 25 battle-related deaths per year). Thus, it also provides information on less intense confrontations,
which nevertheless are relevant for the general prohibition on the use of force.


http://www.correlatesofwar.org/
http://www.correlatesofwar.org/
http://hiik.de/en/index.php
http://hiik.de/en/index.php
http://www.systemicpeace.org/
http://ucdp.uu.se/
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online database,'* as well as journal publications.'* Based on these sources, con-
flicts were selected that cumulatively fulfil the following three criteria. First, the
conflicts took place or were ongoing between 1990 and 2014."° This timeframe
has been chosen as it marks a significantly changed situation of world politics,
especially in regard to the end of the Cold War confrontation and corresponding
major power shifts from a bipolar to, as it seemed then, a unipolar world.'® It was
also selected because of the corresponding emerging capacity of the Security
Council to take action during this period (as demonstrated, e.g. in regard to
Irag’s intervention in Kuwait)."” Secondly, conflicts were selected where the
confrontation resulted in at least 25 battle-related deaths (in at least one year
of the conflict). This includes the categories of ‘war’ and ‘minor conflict’ as
used by the Uppsala Conflict Data Program. This excludes, obviously, a
number of interventions and conflicts that are relevant for international politics
as well as for the international legal debate but resulted in fewer casualties — for
example interventions carried out for the rescue of nationals abroad. However,
this limitation was necessary for reasons of feasibility.

Thirdly, the conflicts selected had an international dimension, meaning
that in addition to the state upon whose territory the conflict took place, at
least one other state participated in the hostilities. The data available
through the Uppsala Conflict Data Program provides an annual overview
of the locations of conflict, the parties involved, the number of deaths and
some further aspects. In order to get a view of the ‘the big picture’, these
annual sets of data have been grouped into conflict situations, paying atten-
tion to a nexus in territory, actors and disputed issue. For example, the

*The data set has been created using the online ‘customized reports’ tool of the Uppsala Conflict Data
Program, drawing the data on 8 February 2016. This online tool allowed the selection of cases inter
alia based on the intensity of the conflict as indicated by the number of casualties per year (minor con-
flict=>25; war=>1000), the degree of international involvement (pure intrastate conflict, intrastate with
international involvement, interstate), and the years in which the conflict took place. However, after a
recent update of UCDP's website this tool is no longer available online: only the complete data sets can
be downloaded. The latest data set can be accessed at Uppsala Conflict Data Program, ‘Disaggregated
Datasets’, http://ucdp.uu.se/downloads/. The current article uses the 2015 version of the UCDP/PRIO
Armed Conflict Dataset v.4-2015, 1946-2014, www.pcr.uu.se/research/ucdp/datasets/replication_
datasets/.

14Yearly compilations are published in the Journal of Peace Research (JPR). See, e.g. 30 JPR (1993) 331-46;
31 JPR (1994) 333-49; 32 JPR (1995) 345-60; 33 JPR (1996) 353-70; 34 JPR (1997) 339-58; 35 JPR (1998)
621-34; 36 JPR (1999) 593-606; 37 JPR (2000) 635-49; 38 JPR (2001) 629-44; 39 JPR (2002) 615-37; 40
JPR (2003) 593-607; 41 JPR (2004) 625-36; 42 JPR (2005) 623-35; 43 JPR (2006) 617-31; 44 JPR (2007)
623-34; 45 JPR (2008) 697-710; 46 JPR (2009) 577-87; 47 JPR (2010) 501-9; 48 JPR (2011) 525-36; 49
JPR (2012) 565-75; 50 JPR (2013) 509-21; 51 JPR (2014) 541-54; 52 JPR (2015) 536-50.

'3Later developments of conflicts that started in or before 2014 have been taken into account: e.g. the
evolving situation in Syria.

6See the analysis in Georg Nolte and Michael Byers (eds), United States Hegemony and the Foundations of
International Law (Cambridge University Press, 2003). Of course, in the meantime further power shifts
are taking place, commonly discussed as the emergence of a ‘multipolar world’, see, e.g. William W
Burke-White, ‘Power Shifts in International Law: Structural Realignment and Substantive Pluralism’
(2015) 56(1) Harvard International Law Journal 1.

See also, for a discussion of the specificities of the post-1990 situation, Heike Krieger and Georg Nolte,
‘The International Rule of Law — Rise or Decline? Points of Departure’ (2016) 1 KFG Working Paper 8-9.


http://ucdp.uu.se/downloads/
http://www.pcr.uu.se/research/ucdp/datasets/replication_datasets/
http://www.pcr.uu.se/research/ucdp/datasets/replication_datasets/
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entire conflict between Kuwait and Iraq is treated as one ‘case’, including the
initial invasion by Iraq in 1990, and the later international response of ‘Oper-
ation Desert Storm’ in 1991 aiming to repel Iraqi forces."®

Based on these sources and criteria, 45 conflict situations were identified."’
For these conflicts the current author then investigated the legal claims (if
any) that the main parties involved have put forward, paying particular atten-
tion to the justifications that the major intervening state(s), i.e. the prima facie
violators of the prohibition of the use of force have proclaimed. The sources
for this investigation have been (in order of importance): (a) official state-
ments and submissions to the UN (above all to the Security Council); (b) offi-
cial state publications, such as press releases; (c) where such sources were
unavailable, reputable newspapers containing declarations of state officials
have been considered. In cases where multiple justifications were offered by

"8t is important at this point also to mention the challenges and limits in working with UCDP and other
databases as a means for case selection. The notion of ‘conflict’ employed is often not in line with what is
relevant from a legal point of view. The data is usually actor-based, not sufficiently taking into account
the territory from which the actors operate, although this is of utmost concern for an analysis from a jus
contra bellum point of view. For example, the UCDP lists the United States’ operations against Al Qaida as
one conflict within the category of war [JPR (2002) 635]. However, from a legal standpoint this is not the
relevant perspective on the conflict, since the prohibition on the use of force does not protect Al Qaida
as a non-state actor. From the perspective of the prohibition on the use of force, the relevant dimensions
are the interventions in specific states in the fight against Al Qaida, particularly the intervention in
Afghanistan (which UCDP lists as a separate conflict). Thus, for the scope of this article, the US conflict
with Al Qaida could not be taken into account as a separate conflict. Another problem is that a complex
set of data, such as the UCDP, almost necessarily has shortcomings in relation to the accuracy of the
collected data. For example, the UCDP lists the conflict in Libya breaking out in 2011 as a merely internal
conflict (i.e. not acknowledging an international dimension), although foreign states played a significant
role in overthrowing the Gaddafi government and took active part in the hostilities by means of
bombing campaigns. The same is true for the 2007/8 interventions of Turkey in Northern Irag, which
the UCDP does not list as a separate conflict of international dimension, but only refers to the
general conflict between Turkey and the PKK [JPR (2009) 583]. For the present framework these, for
the current author, obvious mistakes have been corrected. It must, therefore, be underlined that the
identification of cases is — even when using databases like the UCDP — not exact science but also
includes an evaluative component.

Conflicts include: Country Year (intervening state) [involved non-state actors]: 1. Lebanon until 1991
(Syria); 2. Liberia 1990-1 (Burkina Faso); 3. Mozambique 1990 (Zimbabwe) [Renamo]; 4. Rwanda 1990
(DR. Congo) [FPR]; 5. Sri Lanka (Eelam) 1990 (India) [LTTE]; 6. Azerbaijan (Nagorno-Karabakh), 1990-
2014 (Armenia); 7. Irag—Kuwait 1990-1; 8. India—Pakistan ongoing; 9. Yugoslavia from 1991 (Bosnia-Her-
zegovina, Croatia); 10. Ecuador-Peru 1995; 11. Cameroon-Nigeria 1996; 12. Irag 1996 (USA) [KDPJ; 13.
DR Congo, from 1996 (Uganda, Rwanda); 14. Congo 1997-2002 (Angola) [UNITA]; 15. Lesotho 1998
(South Africa, Botswana); 16. Guinea Bissau 1998-9 (Senegal, Guinea) [Military Junta]; 17. Eritrea—Ethio-
pia 1998-2000; 18. Angola 1999-2002 (Namibia) [UNITAJ; 19. Yugoslavia 1999 (NATO); 20. Sierra Leone
2000 (UK) [RUF, WestSideBoys]; 21. Uzbekistan 2000 (Kirgizstan) [IMU]; 22. Central African Republic 2001
(Libya) [Military Faction]; 23. Afghanistan since 2001 (USA) [Al-Qaida]; 24. Uganda 2002-14 (Sudan, DR
Congo, South Sudan, Central African Republic) [LRA]; 25. Irag-USA 2003 (Irag, USA); 26. Sudan 2003
(Chad) [UFDRI; 27. Lebanon 2006 (Israel) [Hezbollah]; 28. Central African Republic 2006 (France)
[UFDR]; 29. Somalia 2006-14 (Ethiopia, Kenya) [ICU, Al Shabaab]; 30. Iraq 2007-8 (Turkey) [PKK]; 31. Dji-
bouti-Eritrea 2008; 32. Georgia 2008 (Russia); 33. Rwanda 2009-12 (DR Congo) [FDLR]; 34. Yemen 2009-
14 (USA) [AQAP]; 35. Mauritania 2010 (France, Niger, Mali) [AQIM]; 36. Libya 2011 (NATO) [NTC]; 37. Cam-
bodia—Thailand 2011; 38. Sudan-South Sudan 2012; 39. Central African Republic 2012-3 (Chad, South
Africa) [Seleka]; 40. DR Congo 2012-3 (Rwanda, Uganda) [M23]; 41. Nigeria 2013-5 (Chad, Niger, Nigeria,
Cameroon) [Islamist terrorists]; 42. Mali 2013-4 (France) [Islamist terrorists]; 43. South Sudan 2013-4
(Sudan, Uganda) [SSLM/A, SSDM/A-Cobral; 44. Ukraine 2014 (Russia); 45. Syria since 2014 (US-led alli-
ance) [Islamic State, Khorasan].
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one state or by various participating states, only the major justification has
been ascribed to the case. For example, the 1999 Kosovo intervention was
counted as a case in which states put forward a legal justificatory claim
(namely the doctrine of humanitarian intervention) even though the majority
of the NATO states only provided political justifications and did not claim
legality under international law. Individual classifications could therefore
give room for diverging views, but breaking down the conflicts into their
major dimension proves necessary as any other approach would end up treat-
ing one conflict as multiple conflicts, depending on the number of partici-
pants and their respective justifications. Such complexity, however, would
render the current aim of establishing an empirically grounded overarching
understanding of the effects of invocations impossible.

The identified cases have been analysed for the following aspects. First, did
the state(s) in question rely on or refer to international law in justifying their
participation in an armed conflict?** The cases in which a reference to inter-
national law could be found were then confronted with further questions: sec-
ondly, was the law used in controversial ways (i.e. were states disagreeing
about the application of the law?); and, thirdly, if states were disagreeing con-
sideration was given to whether they relied on established norms and
interpretations of the law or whether they invoked (as in the Kosovo case)
norms that did not reflect the state of the law at the time.

This third question is — as will be shown - very important for determining
whether a rule is confirmed under controversial circumstances. A rule can only
be confirmed when it is invoked in its established understanding. It is necessary
to distinguish conflicts in which states dispute the abstract general content of a
rule (especially in regard to the existence of a rule, to the inclusivity of a rule, to
the priority among several rules, and to the interpretation of a rule) from dis-
putes of a rule’s application to the concrete case, including the establishment of
the relevant facts.”' These distinctions may sometimes be difficult to apply, but
as a matter of principle they can be upheld.** For example, a dispute about the
legality of humanitarian interventions takes place at the level of the abstract
general content of rules. The dispute is about the existence of such a rule as
a justification for the use of force, and is also about the priority of rules
(namely of human rights protection vis-a-vis the protection of territorial integ-
rity), as well as being about the interpretation of rules (e.g. concerning whether
existing practice already speaks in favour of a reinterpretation of rules in light of
subsequent practice). Territorial disputes, on the other hand, usually are about

2Limiting the perspective to state actors was necessary as non-state actors are too numerous to fully take
into account and because their actions do not have direct effects on the law.

215ae, for a discussion of these criteria, Francis Anthony Boyle, World Politics and International Law (Duke
University Press, 1985) 108-12; Joel H Westra, International Law and the Use of Armed Force (Routledge,
2007) 22.

225a¢, e.g. Christine Gray, International Law and the Use of Force (Oxford University Press, 3rd edn 2008)
10-1.
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Chart 1. Total number of cases = 45; black field: no reference to international law (3 cases
= 7%); transparent field: uncontroversial interventions (19 cases = 42%); light grey field:
invocation of unestablished norms (7 cases = 16%); dark grey field: reference to estab-
lished norms (16 cases = 35%).

the application of the rule to the concrete case. States do not dispute the rules in
general, but, rather, the application to the (potentially contested) facts or about
the necessary concretisation of the abstract general provisions to the case at
hand (e.g. regarding the question whether a certain response action was propor-
tionate or not). We will subsequently see that this has significant effects in
regard to the confirmation of the law.

Chart 1 provides a summary of the findings of this study in relation to these
questions, in reference to the 45 conflicts under investigation herein. The data
will be discussed and interpreted in detail in the following sections, but it is
worth summarising some main results here.

The small black field indicates the cases in which states did not make refer-
ence to international law (3 cases =7%). The transparent field on the left of
Chart 1 marks cases in which states’ participation in armed conflicts was
uncontroversial, i.e. where other states did not object (or did not object signifi-
cantly) to the legality of the intervention (19 cases =42%). The two grey
blocks to the right contain cases in which the invocation of the law was con-
troversial among states. The dark grey field represents 16 cases (35%) in which
states referenced established norms of international law, but contested their
application to the case at hand. The light grey field represents seven cases
(16%) in which states relied on new interpretations of the law that departed
from the established state of the law.

Based on this empirical framework, the following three sections will discuss
the different dimensions in which we may conceptualise how international
law can be confirmed through its invocation.

3. International law as the language of states

International law is widely seen as providing for a language of states or - in
other words - for a ‘grammar’ in which states may articulate their political
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views and justify their course of action in a form that is understandable to
other states. Understood like this, international law works as an instrument
of communication between states in which political and social claims are
transformed into categories that are universally understandable. In particular,
proponents of Critical Legal Studies view this as the crucial dimension of
international law” but it is seen as an important function of international
law way beyond work following that analytical approach.>* The first question
for this article therefore is: do states confirm international law, and more
specifically the jus contra bellum, as an instrument of communication
between states? Do they make use of international law and confirm its
status as a ‘language’, or do they refer to other ways of justifying their
actions (for example to political arguments)? The potential implications
being considered here do not refer to the level of the substance of specific
rules, but, rather, to the function of international law in more general
terms. So how does such a confirmation work?

When states refer to international law in justifying their actions they declare
different things. The most obvious and explicitly raised content is the claim for
the legality of the state’s action in a concrete case. A state might say, for
example, that ‘an attack against another state was lawful as it was carried out
in self-defence’. However, the explicit content of such a declaration does not
exhaust the communicative content that a state conveys. Language philosophy
uses the term ‘performativity’ to uncover actions that can be performed while
speaking and which can create social meaning or perform social practices.””
In that sense, the explicit proposition comes with implicit claims that are
inherent in the state’s justification.

Consider, for example, the ongoing conflict between India and Pakistan over
the Kashmir region. India claims to defend its sovereignty over Kashmir, which
it regards as part of its sovereign territory as the result of a (controversial) acces-
sion in 1947.%° Pakistan, by contrast, holds that the situation is still unresolved
under international law and demands that the people of Kashmir be able to
exert their right to self-determination.”” One performative content that the
mere use of legal categories implies in a situation like this is that international

25ee David Kennedy, ‘A New Stream of International Law Scholarship’ (1988) 7 Wisconsin International
Law Journal 1, 10; Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argu-
ment (Cambridge University Press, 2nd edn 2006) 8; Justin Desautels-Stein, ‘International Legal Structur-
alism: A Primer’ (2016) 8 International Theory 201, 222.

25ee, e.g. lan Brownlie, ‘The United Nations Charter and the Use of Force, 1945-1985' in Antonio Cassese
(ed), The Current Legal Regulation of the Use of Force (Martinus Nijhoff, 1986) 492, 492; lan Hurd, ‘The
International Rule of Law: Law and the Limit of Politics’ (2014) 28 Ethics & International Affairs 39, 39.

2See Mitchell Green, ‘Speech Acts’ in Edward N Zalta (ed), The Stanford Encyclopedia of Philosophy
(Summer 2015 edn), online version, http://plato.stanford.edu/archives/sum2015/entries/speech-acts/.

265ee Tilmann Roder, ‘Kashmir’, (2011) Max Planck Encyclopedia of Public International Law, online version,
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1304, paras 6-9.

ZSee, e.g. Letter dated 30 November 1970 from the Permanent Representative of Pakistan to the United
Nations addressed to the President of the Security Council, UN Doc S/10008 (9 November 1970).


http://plato.stanford.edu/archives/sum2015/entries/speech-acts/
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e1304
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law is acknowledged as a relevant international framework for articulating and
justifying a state’s political course. International law is used as an instrument
here, as a reference system that can be helpful in expressing and potentially
explaining political actions to other actors — in the case of Pakistan, for
example, the interest to allow the Kashmiris to exert a right to self-determi-
nation and to hold a referendum on the status of Kashmir. India finds different
international legal principles relevant for the safeguarding of its interests,
namely the principles of sovereignty and territorial protection. The law serves
as the language that allows both parties to articulate their interests, to structure
political conflicts, and potentially negotiate political solutions. Just by its invo-
cation, the law is generally confirmed as a relevant international system. If it
were not relevant, states would refrain from any ‘law talk’ and simply
provide, for example, political justifications for their actions — an alternative
states have and are aware of.”®

The results of the empirical analysis undertaken for this article are very
much in line with a common sentiment, namely that international law is
omnipresent in the declarations of states and plays a crucial role. As indicated,
45 conflict situations have been identified for this study, of which 19 were of
undisputed legality. These uncontroversial conflicts will be discussed in more
detail in section 4. Here it suffices to point out that the intervention was - in
all of these 19 conflicts — based on the invitation of the territorial state. Such
invitations were often expressed in general terms, for example in mutual
defence treaties or on an ad hoc basis in order to allow for the provision of
immediate military support. In one way or another, the governments involved
relied on the expression of consent, which constitutes a legal act, and, there-
fore, relied on international law as a means of organising their relationships.
In this sense, international law and the rules of the jus contra bellum, which
acknowledge consent as a justification for the use of force on the territory
of another state, were confirmed as the language of states.

It is also the case that in regard to the remaining conflicts in which the leg-
ality of the intervention was disputed international law mostly played an
important role for the justification of a state’s intervention. In fact, only
three conflicts lacked at least some form of invocation of the law by the inter-
vening states (7% of the overall 45 cases). Two of these cases were early 1990s
conflicts for which material sources are scarce: one concerning the occupation
and the related use of force by Syria on Lebanese territory taking place from
the mid-1970s to the early 1990s,> and one related to support provided by

2see also the approach of the ICJ, which carefully differentiated between legal and political justifications
when analysing the justificatory claims of the US. See, e.g. Nicaragua (merits) (n 5) para 208.

2Naomi Weinberger, Syrian Intervention in Lebanon: The 1975-76 Civil War (Oxford University Press, 1986)
209 (quoting Syria’s Prime Minister, who said that Syria’s intervention was ‘motivated by nationalist and
humanist sentiments, in response to the request of a group of citizens who were in a state of despair and
fear, prompting them to appeal for assistance to sister Syria’).
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Burkina Faso to Charles Taylor’s National Patriotic Forces of Liberia (NPFL)
and their campaign to overthrow the government in 1990. For both cases no
legal justificatory statements were traceable. The third case was the Operation
‘Desert Strike” against Iraq, conducted by the US in 1996 in order to make
Saddam Hussein ‘pay a price’” for attacks on Kurdish-controlled territory
and to prevent further Iragi action. In this case the US provided political jus-
tifications, arguing with interests, not at all with the law.”" The Kosovo inter-
vention - a further candidate for a lack of invocation of the law — does not fall
into this group of cases. Though many states invoked mere political justifica-
tions aiming to legitimise the intervention,’® arguments for the legality of
humanitarian interventions overall were present and so we find legal justifica-
tions for the intervention.™

In all the remaining cases, states justified their actions under reference to
the law in one way or another, and thereby contributed to international
law’s general relevance - even if the invocation was often not very precise
and, in some cases, not especially proficient from a technical legal standpoint.
Even in cases in which the intervention was almost unanimously considered
to be illegal, states advanced legal arguments to justify their action - for
example Iraq for its invasion of Kuwait,>* the US for its intervention in
Iraq in 2003, or Russia for its annexation of Crimea.*®

The question whether international law is invoked at all in armed conflicts
points to a general danger that, for example, Operation ‘Desert Strike” highlights.
States can decide to act outside the framework of the law and without even relat-
ing their actions to the existing norms. This is the ultimate threat to international
law, namely that the law loses its relevance for states and that political decisions
are taken without reference to a legal framework. One could argue that on the
plus side of this situation lies the fact that states act honestly and do not
cover up their actions with a questionable appeal to international law.””

30Letter dated 3 September 1996 from the Chargé d'affaires a.i. of the Permanent Mission of the United
States of America to the United Nations addressed to the President of the Security Council, UN Doc S/
1996/711 (3 September 1996).

31Ibid. See also: The President’s Radio Address (14 September 1996) Public Papers of the Presidents of the
United States, William J Clinton 1996, vol Il, 1566-7.

325ee, e.g. NATO, Press Release 1999(040) (23 March 1999).

335ee, e.g. Belgium's position, Legality of Use of Force (Serbia and Montenegro v Belgium) (oral proceedings)
CR 1999/15, public sitting held on 10 May 1999, 12. See also the UK position in ‘UK Materials on Inter-
national Law’ (1992) 62 British Yearbook of International Law 824; statement of the UK Defence Secretary,
House of Commons Debates (25 March 1999) col 616-7.

34See UNSC Verbatim Record, UN Doc S/PV.2932 (2 August 1990) 11; see also Letter dated 3 August 1990
from the Permanent Representative of Iraq to the United Nations addressed to the Secretary General, UN
Doc 5/21436 (3 August 1990).

35See Letter dated 20 March 2003 from the Permanent Representative of the United States of America to
the United Nations addressed to the President of the Security Council, UN Doc $/2003/351 (21 March
2003).

*5UNSC Verbatim Record, UN Doc S/PV.7124 (1 March 2014) 5.

37See Thomas Franck, ‘Break It, Don’t Fake It (1999) 78(4) Foreign Affairs 116, 118 (making an argument
along these lines).
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However, such lack of reference to the law is the result of undisguised political
power that does not consider a general normative framework to be the bench-
mark for its actions. Such actions, therefore, communicate an appeal to unilater-
alism — which marks the end of the cooperative efforts that international law is
based on. In any case, if the primacy of political justifications were to become
general practice, law would ultimately fade into insignificance and another
‘grammar’, of prudent statesmanship for example, would take over. As of
now, however, we see that some sort of invocation of the rules of the jus
contra bellum remains the dominant practice for justifying the participation in
armed conflicts.

4. Coherent practice as a confirmation of the law

The discussion in section 3 concerned the role of the jus contra bellum as a
means of communication between states and, thus, it remained at a very
general or even formal level. The more demanding question is whether and
under which circumstances a confirmation of specific rules of international
law takes place. This section therefore shifts from analysing international
law as an instrument to analysing it as a system containing specific prescrip-
tive rules that oblige states to behave in a certain way.

Consideration of the empirical dataset underpinning this article shows
that in a significant number of cases, the rules of the jus contra bellum
function as an uncontroversial normative framework for armed conflicts.
States participate in military conflicts, and rely on an accepted legal justi-
fication for the use of force, and their legal claim is not (or only to an
insignificant extent) contested, especially among the parties directly
involved in the conflict. Through the congruence of a state’s actions with
the law and the explicit or (in part) implicit invocation of substantive
legal norms the substance of the prohibition of the use of force is
strengthened.

The analysis of the conflicts of the past 25 years shows that 19 out of 45
conflicts (42%) fall within this category. In all of the 19 cases states relied
on the doctrine of intervention by invitation. Although not spelt out in the
Charter, it is universally accepted that states may in principle consent to
other states using force on their territory.”® Many scholars, however, consider
significant limitations to apply concerning the legality of interventions where
these interventions aim at settling internal strife.”” The rationale is that under
these circumstances the intervention would violate the right to self-

385ee, generally on the doctrine and practice, Georg Nolte, Eingreifen auf Einladung (Springer Publishing,
1999); Olivier Corten, The Law against War (Hart Publishing, 2010) 249 et seq.; Max Byrne, ‘Consent and
the Use of Force: An Examination of “Intervention by Invitation” as a Basis for US Drone Strikes in Paki-
stan, Somalia and Yemen' (2016) 3 Journal on the Use of Force and International Law 97.

%L ouise Doswald-Beck, ‘The Legal Validity of Military Intervention by Invitation of the Government’ (1985)
56 British Yearbook of International Law 189, 251; Corten (n 38) 289; Karine Bannelier and Theodore



20 (&) C MARXSEN

determination.* This limitation does not, however, apply where the interven-
tion aims at combating terrorism, as under these circumstances no violation
of the right to self-determination takes place.*’ While the lines between
internal struggle and terrorism may be thin - especially in view of the
unsettled concept of terrorism** — the practice under analysis here shows
that numerous cases of interventions did not spark controversies. In the 19
cases at issue now, the inviting state was (in almost all cases) targeting internal
terrorist groups and sought the help of a foreign government. The vast
majority of these interventions (16 cases) took place in African countries,*
two in Asia** and one in the Middle East.*” In these conflicts the legality
was uncontroversial, not in the least because of the fact that states targeted
non-state actors, which do not have a (formal) voice in assessing the legality
of interventions. Moreover, the acting (mostly) Islamist terrorist groups do
not have any open advocates in the community of states which makes a con-
sensus on targeting them easy to achieve.

To name just a few cases, France was involved in a number of military con-
flicts, for example in the Central African Republic in 2006 (supporting the
government against an internal rebellion),*® in Mauritania in 2010 (support-
ing the government against Al Qaida),*” or in Mali in 2013-2014, fighting
against terrorist insurgents.48 Chad, in cooperation with other states,

Christakis, ‘Under the UN Security Council’'s Watchful Eyes: Military Intervention by Invitation in the
Malian Conflict’ (2013) 26(4) Leiden Journal of International Law 855, 864.

“%Antonio Cassese, ‘Return to Westphalia? Considerations on the Gradual Erosion of the Charter System’ in
Antonio Cassese (ed), The Current Legal Regulation of the Use of Force (Martinus Nijhoff, 1986) 505, 516.

“1See Bannelier and Christakis (n 39) 864.

425ag, for a general introduction to the problem of defining terrorism, Christian Walter, ‘Terrorism’ (2011)
Max Planck Encyclopedia of Public International Law, online version, http://opil.ouplaw.com/view/10.
1093/law:epil/9780199231690/law-9780199231690-€999?rskey=vhXCkf&result=1&prd=EPIL, paras 7 et
seq.

“These conflicts were: 1. Mozambique 1990 (Zimbabwe) [Renamo]; 2. Rwanda 1990 (DR Congo) [FPR];
3. Lesotho 1998 (South Africa, Botswana); 4. Guinea Bissau 1998-9 (Senegal, Guinea) [Military Junta];
5. Angola 1999-2002 (Namibia) [UNITA]; 6. Sierra Leone 2000 (UK) [RUF, WestSideBoys]; 7. Central
African Republic 2001 (Libya) [Military Faction]; 8. Uganda 2002-14 (Sudan, DR Congo, South Sudan,
Central African Republic) [LRA]; 9. Sudan 2003 (Chad) [UFDR]; 10. Central African Republic 2006
(France) [UFDR]; 11. Rwanda 2009-12 (DR Congo) [FDLR]; 12. Mauritania 2010 (France, Niger, Mali)
[AQIM]; 13. Central African Republic 2012-3 (Chad, South Africa) [Seleka]; 14. Nigeria 2013-5 (Chad,
Niger, Nigeria, Cameroon) [Islamist terrorists]; 15. Mali 2013-4 (France) [Islamist terrorists]; 16. South
Sudan 2013-4 (Sudan, Uganda) [SSLM/A, SSDM/A-Cobra].

“These were the conflicts in: 1. Sri Lanka (Eelam) 1990 (India) [LTTE]; 2. Uzbekistan 2000 (Kirgizstan) [IMU].

4Yemen 2009-14 (USA) [AQAP]. The intervention in Yemen is certainly also a borderline case. Some criti-
cism was put forward (e.g. by Iran), but overall international reaction (by states) was still very limited so
this case was counted as an uncontroversial intervention.

4SSee The Yearbook of the United Nations (Department of Public Information, United Nations, vol 60, 2006)
165-6.

“Scott Sayare, ‘Mauritania: Raid Hits Al Qaeda, but Fails to Free French Hostage’, New York Times (23 July
2010) www.nytimes.com/2010/07/24/world/africa/24briefs-MAURITANIA.html.

“8ldentical letters dated 11 January 2013 from the Permanent Representative of France to the United
Nations addressed to the Secretary-General and the President of the Security Council, UN Doc S/
2013/17 (14 January 2013); see Bannelier and Christakis (n 39) 855.


http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e999?rskey=vhXCkf&result=1&prd=EPIL
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e999?rskey=vhXCkf&result=1&prd=EPIL
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intervened in Sudan 2003, in the Central African Republic in 2012-2013,>°
and Nigeria since 2013.>' Numerous other African and Western states
intervened in internal conflicts and came to the help of the government in
power.

In all of these conflicts, practice of uncontroversial legality confirmed the
rules of the Charter in regard to the prohibition of the use of force.

5. Violation and confirmation

Confirmation of specific rules by means of coherent practice only applies
where the legality of an intervention is uncontroversial. But what happens
in conflicts in which states do not agree about the legality of an intervention
but, rather, express their diverging views in the ‘language of the jus contra
bellum’. Can we assume, under such circumstances, a confirmation of the sub-
stance of specific rules? The empirical basis for this section includes the con-
flicts in which states’ invocation of international law was controversial, i.e. 23
conflict situations.”?

This section starts by presenting the basic rationale of the IC]’s confir-
mation hypothesis (5.1). In a second step, it is necessary to take a brief
doctrinal look and determine how the invocation of the law in controver-
sial cases may strengthen norms of international law (sections 5.2 and 5.3).
Subsection 5.4 then develops the requirements and limits of the confir-
mation hypothesis and presents the empirical data on which this research
is based. Subsection 5.5 provides a conclusion on the issue of confirmation
and violation.

5.1. The ICJ’s confirmation hypothesis

The most prominent articulation of the view that the invocation of the law
leads to its confirmation, even if the actual conduct of a state is eventually
found to be illegal, has come from the IC]J. The starting point for this hypoth-
esis is that in the vast majority of cases, military interventions are not mere
facts, but are accompanied by declared norms. States accompany their
actions with a specific legal evaluation, according to which the intervention
in question is not in violation of the law. The IC] held in a much-quoted
passage from its Nicaragua decision:

“9See Meike Meerpohl, ‘Libya, Chad and Sudan — An Ambiguous Triangle?, ZMS Working Paper Number 5
(2013) 4.

50Agence France-Presse, ‘U.N. and U.S. Raise Alerts in Central African Republic’, New York Times (26 Decem-
ber 2012) www.nytimes.com/2012/12/27/world/africa/un-and-us-raise-alerts-in-central-african-republic.
html.

51 otta Themnér and Peter Wallensteen, ‘Armed Conflicts, 1946-2013' (2014) 51 Journal of Peace Research
541, 552.

52For an overview, see Chart 1.


http://www.nytimes.com/2012/12/27/world/africa/un-and-us-raise-alerts-in-central-african-republic.html
http://www.nytimes.com/2012/12/27/world/africa/un-and-us-raise-alerts-in-central-african-republic.html
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If a State acts in a way prima facie incompatible with a recognized rule, but
defends its conduct by appealing to exceptions or justifications contained
within the rule itself, then whether or not the State’s conduct is in fact justifiable
on that basis, the significance of that attitude is to confirm rather than to
weaken the rule.”

In Nicaragua, the Court needed to establish whether a general principle of
non-intervention and a prohibition of the use of force existed under custom-
ary international law (to which its jurisdiction was limited). The challenge
here was, in fact, that interventions into a state’s internal affairs did not
appear to be the rare exception to the rule, but, rather, a widespread
phenomenon. In view of that fact, the confirmation hypothesis fulfilled an
important argumentative function in the endeavour to determine the state
of the law. Established doctrine requires custom to be based on a practice
of states that has been accepted as law.>* In applying this approach to deter-
mining the existence of custom, it is common to start with identifying state
practice and, then, in a second and separate step, to check whether this prac-
tice is also supported by an opinio juris. The confirmation hypothesis proves
valuable at this point. It not only allows one to disregard conflicting practice
as long as it is justified with references to the law, but even provides an argu-
ment to allow one to draw law-confirming conclusions from violations of
the law. In doing so, the hypothesis helps to attribute more relative weight
to confirming state practice. This, in the end, eases the argumentative
burden in establishing a certain norm or of defending a norm against its
dissolution.

The confirmation hypothesis has triggered significant controversy.
D’Amato generally attested the ICJ judges to be ‘collectively naive about the
nature of custom’” and saw an ‘empty theory that any practice inconsistent
with [... an original rule] does not count’.”® Glennon holds that ‘the assump-
tion that the state’s intent is necessarily to “confirm” the rule is arbitrary’.”’” In
view of this controversy, it is necessary now to take a closer look at the
requirements of the confirmation hypothesis, which will enable an assessment
of its merits and limits in more differentiated terms.

3Nicaragua (merits) (n 5) para 186.

54See Statute of the International Court of Justice, annexed to Charter of the United Nations (1945) 1 UNTS
XV, Article 38(1); International Law Commission (ILC), Second report on identification of customary inter-
national law by Special Rapporteur Michael Wood, UN Doc A/CN.4/672 (22 May 2014) paras 21 et seq.
For an analysis of the ICJ’s methodology see Stefan Talmon, ‘Determining Customary International Law:
The IC)'s Methodology between Induction, Deduction and Assertion’ (2015) 26 European Journal of Inter-
national Law 417.

55Anthony D'Amato, ‘Trashing Customary International Law’ (1987) 81 American Journal of International
Law 101, 105.

*SIbid, 102.

57Glennon, ‘How International Rules Die’ (n 3) 976-7.
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5.2. The invocation of the law as practice and opinio juris

In order to precisely assess the effects of the invocation of the law, an analysis
of the exact doctrinal categories in which such effects have to be measured is
needed. Attention must thus be turned to the sources of the jus contra bellum,
which include the provisions of the UN Charter, especially Article 2(4) and
Article 51, and, secondly, a distinct and parallel set of norms existent under
customary international law.”® Actions and declarations of states are poten-
tially relevant under both sources. Customary rules require ‘a general practice
accepted as law’;> rules of the UN Charter are shaped and substantiated by
interpretation, which gives significant weight to states” ‘subsequent practice
in the application of the treaty which establishes the agreement of the
parties’.®® While the UN Charter comes with the gravity of a foundational
treaty, its substantive meaning can only be established when taking into
account later interpretive documents (the most prominent example being
the Friendly Relations Declaration®) but also the general practice of
states.’” Rules of both sources therefore depend on an objective component
of practice and on a subjective component — an opinio juris according to
which the practice is accepted as a reflection of legal obligation.®?

But how does the invocation of norms affect the law in doctrinal terms?
First of all, state declarations are, in principle, suitable ways to express
opinio juris. The requirement of opinio juris is a subjective assessment expres-
sing a belief that a certain practice reflects an obligation under international
law, in contrast to one that might be motivated by other factors®* (so that -
in the latter case - it would be a usus out of comity at best, but not law). Inter-
national legal scholarship largely agrees that the evidence for ‘acceptance as
law’ includes a wide range of material and depends on the concrete circum-
stances and on the rule in question.65 We can refer to states’ actions, but
also to their declarations, in determining the beliefs of states and, therefore,

58Gray (n 22) 6 et seq.

59Statute of the International Court of Justice (n 54) Article 38.

50\ienna Convention on the Law of Treaties (1969) (VCLT) 1155 UNTS 331, Article 31(3)(b) (albeit that tech-
nically the VCLT does not apply directly to the UN Charter; it acts only as an expression of customary
rules of interpretation, see VCLT, Article 4).

®"Declaration on Principles of International Law concerning Friendly Relations and Co-operation among
States in accordance with the Charter of the United Nations, UNGA Res 2625 (XXV), UN Doc A/RES/
2625 (XXV) (24 October 1970).

62See Oscar Schachter, International Law in Theory and Practice (1982) 178 Recueil des cours 113; Brownlie
(n 24) 494.

3This subjective component is commonly referred to as opinio juris in regard to customary international
law, although the ILC and others have suggested that the term ‘accepted as law’ may be the better term
(UN Doc A/CN.4/672 (n 54) para 68). In any case, the notion of opinio juris is, of course, generally not used
in regard to subsequent practice (see, e.g. ILC, Second report on subsequent agreements and sub-
sequent practice in relation to the interpretation of treaties, by Special Rapporteur Georg Nolte, UN
Doc A/CN.4/671 (26 March 2014) paras 4 et seq.).

54See North Sea Continental Shelf Cases (merits) [1969] ICJ Rep 3, para 78.

5UN Doc A/CN.4/672 (n 54) paras 70 et seq.
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we may reference states’ invocation of the law in relation to the use of force in
order to draw conclusions as to the extent/existence of opinio juris.

A more controversial question regards the suitability of verbal declarations
as also counting as practice. The notion of practice traditionally aimed to
capture that states were ‘doing certain actions’,®® i.e. it referred to the material
conduct ‘on the ground’, not to reflexions about it.*” This traditional approach
lives on in the positions advanced by a significant number of writers who are
hesitant to attribute too much weight to the mere declarations of states.
D’Amato, for example, argues that ‘a state has not done anything when it
makes a claim; until it takes enforcement action, the claim has little value
as a prediction of what the state will actually do’.*® States might deliberately
seek to mislead others through their declaration® and we would therefore
naively fall for the empty promises of those states, so these authors fear.”’

However, a number of factors point against such a narrow understanding
of practice. The ways in which states express themselves are considerably
more complex and have - with the proliferation of international forums,
the development of media and increased publicness — substantially developed
since the nineteenth century.”' States’ legal positions do not only manifest
themselves in material actions, but also in verbal declarations, accessible dip-
lomatic correspondence, opinions of advisors and so on. Disregarding these
verbal acts would mean substantially limiting the potentially relevant acts
because statements are, in fact, the more common form of the articulation
of state positions than physical conduct.”* ‘Actual practice’ is very rare in
some fields, meaning that establishing custom would become even more dif-
ficult or impossible.”> Moreover, restricting relevant practice could in fact
encourage confrontation (e.g. regarding sovereign rights over disputed terri-
tory) because states would need to make a practical point in order to be
taken seriously.”* This would ultimately also marginalise less powerful

56| assa Oppenheim, International Law: A Treatise, vol. | (Peace) (Longmans, Green, and Co., 2nd edn 1912)
22.

57Gerald Fitzmaurice, ‘The Law and Procedure of the International Court of Justice, 1951-54: General Prin-
ciples and Sources of Law’ (1953) 30 British Yearbook of International Law 1, 67-8.

68Anthony D'Amato, The Concept of Custom in International Law (Cornell University Press, 1971) 88.

%Daniel Bodansky, ‘Prologue to a Theory of Non-Treaty Norms' in Mahnoush H. Arsanjani, Jacob Katz
Cogan, Robert D Sloane and Siegfried Wiessner (eds), Looking to the Future: Essays on International
Law in Honor of W. Michael Reisman (Martinus Nijhoff, 2011) 124-5.

7O%arol Wolfke, Custom in Present International Law (Kluwer, 2nd edn 1993) 42; Godefridus Hoof, Rethinking
the Sources of International Law (Kluwer, 1983) 108; Anthony D’Amato, ‘Custom and Treaty: A Response
to Professor Weisburd’ (1988) 21 Vanderbilt Journal of Transnational Law 459, 465. See also Anglo-Nor-
wegian Fisheries Case (United Kingdom v Norway) (merits) [1951] ICJ Rep 186, 191, dissenting opinion of
Judge Read.

71See also Rudolf Bernhardt, ‘Custom and Treaty in the Law of the Sea’ (1987) 205 Recueil des cours 247,
267.

"|nternational Law Association (ILA), Statement of Principles applicable to the Formation of Customary
International Law (London, 2000) 14.

73Rein Miillerson, ‘The Interplay of Objective and Subjective Elements in Customary Law’ in Karel Wellens
(ed), International Law: Theory and Practice — Essays in Honour of Eric Suy (Martinus Nijhoff, 1998) 162.

74UN Doc A/CN.4/672 (n 54) para 37.
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states within the process of the formation and change of customary rules as
they have less capability to act, but depend on their verbal declarations to
count.”” In addition to that, the attitudes of states engaged in aggression, gen-
ocide and other similar acts would count more vis-a-vis the mere declarations
of law-abiding states, which, for example, condemn such actions.”® The ICJ
has considered various forms of verbal declarations as practice’” and the
ILC also argues that practice ‘may take a wide range of forms. It includes
both physical and verbal actions.”® It is therefore sensible to accept verbal
declarations that states put forward to justify their actions not only as
expressions of opinio juris, but also as practice.””

The consequence of this conclusion is that verbal declarations can fulfil a
double role, as they can be seen to indicate both practice and opinio juris.
Whether we take them into account as one or the other depends on the
circumstances and is a question of judgment and overall assessment.*” It is
important, though, not to count them twice and to take, for example, a
single statement as an indication of practice and opinio juris in regard to
the very same rule.®'

5.3. Rereading violation into confirmation

A focus merely on confirmation of practice and opinio juris, however, still
leads to a mixed overall picture. For example, in the territorial dispute
between Cambodia and Thailand, ultimately only one state can be right
in relying on the law and, therefore, one side must be in violation (at
least concerning a precise escalation, not necessarily in relation to the
entire conflict). Would this mean that the invocation is invalidated by
the ultimately illegal action? In other words, does not direct military

">Michael Byers, Custom, Power and the Power of Rules (Cambridge University Press, 1999) 134.

"SMiillerson (n 73) 162.

7See, e.g. Asylum Case (Colombia/Peru) [1950] ICJ Rep 266, 277 (taking into account an unratified conven-
tion); Case Concerning Rights of Nationals of the United States of America in Morocco (France v United
States of America) [1952] ICJ Rep 176, 200 (taking into account diplomatic correspondence); North
Sea Continental Shelf Cases (merits) (n 64) para 47; ibid, para 100 (considering a unilateral declaration);
Fisheries Jurisdiction Case (United Kingdom and Northern Ireland v Iceland) (merits) [1974] ICJ Rep 3, paras
55-8 (considering unilateral proposals and amendment proposals).

78UN Doc A/CN.4/671 (n 63) para 48.

"Clive Parry, The Sources and Evidences of International Law (Manchester University Press, 1965) 63; R R
Baxter, ‘Multilateral Treaties as Evidence of Customary International Law’ (1965) 41 British Yearbook of
International Law 275, 300; Krzysztof Skubiszewski, ‘Elements of Custom and the Hague Court’ (1971)
31 Zeitschrift fiir ausldndisches o6ffentliches Recht und Vélkerrecht 810, 812-3; Michael Akehurst,
‘Custom as a Source of International Law’ (1975) 47 British Yearbook of International Law 1, 53; Rein Mil-
lerson, ‘On the Nature and Scope of Customary International Law’ (1997) 2 Austrian Review of Inter-
national and European Law 341, 342-4; Mark Villiger, Customary International Law and Treaties: A
Manual on the Theory and Practice of the Interrelation of Sources (Martinus Nijhoff, 2nd edn 1997) 19-
20; Bernhardt (n 71) 267.

805ee Maurice H Mendelson, ‘The Formation of Customary International Law’ (1999) 272 Recueil des cours
155, 206.

8TUN Doc A/CN.4/672 (n 54) para 74.
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action on the ground ‘speak’ much louder than the invocation of the law,
thereby disqualifying the ‘weaker practice’ constituted by the mere invoca-
tion of the law?

In fact, state practice should not be considered in isolation, but in relation
to other acts by the state in question.* One must not engage in cherry picking
and only pay attention to certain parts of the practice; there must be engage-
ment in an overall assessment of a state’s behaviour. This means that when a
state acts inconsistently, when its practice points first in one direction and
then in another, the practice of this state may eventually not be of much
worth for confirming a rule, because the direction of a state’s practice and
opinio juris remains inconclusive.*’ In the context of the current study, this
would mean that where the action on the ground apparently violates the
law, whereas the ‘verbal action’ confirms it, there exists a contradiction.

However, the invocation of the law does more than just add another layer
of opinio juris and practice into the overall assessment. Rather, verbal declara-
tions are capable of totally absorbing the law-negating dimension of states’
physical action and letting even an illegal action shine in a totally different
light.** The reason is that at the time of action, it simply is not known
which legal assessment will prevail, as this is in practice an often difficult
and controversial exercise. Based on the openness of factual and legal ques-
tions, it is often not possible clearly to condemn the actions of one or other
side of the conflict, as it was factually and legally unclear which side is in
fact right. In a number of circumstances the ambiguity of the application of
the law to a concrete case accounts for why states violate the law.*’

The consequence is that both parties to a conflict can invoke a common
abstract and general understanding of the very same rule, but draw quite
different conclusions in regard to the application of the law to the facts of
the concrete case. As is often the case in regard to the law, there is room
for different perspectives and, before an authoritative decision has been ren-
dered, no ultimate clarity exists on whether an act is lawful or not. In the mul-
tipolar process of international law, such a determination is usually - if at all -
rendered in a likewise multipolar process of states and international organis-
ations expressing condemnation or support for an intervention. In this
process the existing collective organs, such as the Security Council or the
General Assembly, are very important. However, the declarations of these
organs often remain ambiguous. It is notable, for example, that the Security

82Gee Malcom Shaw, International Law (Cambridge University Press, 6th edn 2008) 84. See also ILA (n 72)
13.

83Skubiszewski (n 79) 813.

84Gee Michael Wood and Omri Sender, ‘State Practice’ (2014) Max Planck Encyclopedia of Public Inter-
national Law, online version, http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-
9780199231690-e1107?rskey=RWme9N&result=1&prd=EPIL, para 6.

855ee Abram Chayes and Antonia Chayes, The New Sovereignty: Compliance with International Regulatory
Agreements (Harvard University Press, 1998) 10-13.
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Council usually does not take a clear position, as its mandate is above all the
preservation of peace and not a quasi-judicial function of deciding on the leg-
ality of an action.*® Ultimate clarity and an authoritative determination con-
cerning a dispute could be achieved by a court decision, but, of course, most
controversies in international law do not fall under the jurisdiction of a court.

As a consequence, in most cases an authoritative decision on a controver-
sial legal issue is never reached. Accordingly, disputes often remain in a state
where both parties can legitimately claim to have the law on their side. This is
due to the imperfect nature of international law, the underdeveloped insti-
tutional system of which does not provide ultimate legal clarity in the majority
of cases. Nevertheless, the parties to such a dispute can, by means of their
declared legal opinions, relate to the law and confirm the content of the
abstract legal provisions, even though these provisions may not, due to a
lack of clear international reactions or a lack of jurisdiction, provide legal
clarity in the case at hand. Without an authoritative decision, all that
remains in such a case is the common reference of two states to the same sub-
stantive rule of international law. Moreover, this does not change if an author-
itative decision is rendered at a later time.

The consequence is that the invocation of jus contra bellum norms not only
constitutes evidence of practice and of opinio juris, but in fact may change the
legal meaning of actual conduct, dismantling it of its seemingly law-negating
character.

5.4. Requirements, limits and empirics of the confirmation hypothesis

Having established that invocation may act as legal confirmation in principle,
this section now explores the specific requirements as well as limits of the con-
firmation hypothesis, taking into account the empirical data employed in this
article.

5.4.1. Invocation of established norms and interpretations

The core requirement for the confirmation hypothesis to take effect is that a
state invokes an established norm of international law. This reference does
not, of course, have to use the specific legal terminology, but it has to be
clear that the state is referring to an established norm, because only an existing
norm can be confirmed. A rule is established if it is - among states and, in a
subsidiary sense, by scholarship - regarded to reflect the current state of inter-
national law. This means that a confirmation cannot occur in the cases in
which states invoke international law, but where they rely on justifications
for the use of force that are not (yet) established under the lex lata. The IC]
has made that clear: ‘[r]eliance by a State on a novel right or an unprecedented

Gray (n 22) 19 et seq.
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exception to the principle might, if shared in principle by other States, tend
towards a modification of customary international law.®” Such claims aim
to change the law, not to confirm it. Interventions aiming to protect democ-
racy or human rights without Security Council authorisation are examples of
the reliance on new justificatory rules.

A related requirement is that states must refer to an established interpret-
ation of the law. In international law, a ‘novel right’ does not always have to
come in the form of a completely newly proclaimed legal foundation: it may
also come as a previously unestablished interpretation of an existing right (e.g.
of self-defence). States make reference to all sorts of (proclaimed) legal norms:
from firmly established ones to controversial ones, and to allegedly emerging
(i.e. not yet established) ones. For obvious reasons they do not differentiate
their claims in this way in the language that they use, but particularly try to
let actions relying on shaky legal foundations appear to be justified by invok-
ing the language of established rules. In the recent Syrian crisis, for example,
many states have claimed to lawfully act in self-defence against Islamist ter-
rorists on Syrian territory, above all against the group Islamic State (IS). A
number of these states — notably the United States, the United Kingdom,
Turkey and France - have claimed to act in individual self-defence against
IS or Khorasan.*® Some of the states that made this individual self-defence
claim, and a number of others involved in the conflict that did not, alterna-
tively or additionally relied on the collective self-defence of Iraq,” thereby

8 Nicaragua (merits) (n 5) para 207.

85ee Letter dated 23 September 2014 from the Permanent Representative of the United States of America
to the United Nations addressed to the Secretary-General, UN Doc S/2014/695 (23 September 2014)
(USA); Letter dated 7 September 2015 from the Permanent Representative of the United Kingdom of
Great Britain and Northern Ireland to the United Nations addressed to the President of the Security
Council, UN Doc $/2015/688 (7 September 2015) (UK); Letter dated 24 July 2015 from the Chargé d'af-
faires a.i. of the Permanent Mission of Turkey to the United Nations addressed to the President of the
Security Council, UN Doc S/2015/563 (24 July 2015) (Turkey); Identical letters dated 8 September 2015
from the Permanent Representative of France to the United Nations addressed to the Secretary-General
and the President of the Security Council, UN Doc S/2015/745 (8 September 2015) (France).

89Gee UN Doc $/2014/695 (n 88) (USA); UN Doc S/2015/563 (n 88) (Turkey); Identical letters dated 25
November 2014 from the Permanent Representative of the United Kingdom of Great Britain and North-
ern Ireland to the United Nations addressed to the Secretary-General and the President of the Security
Council, UN Doc 5/2014/851 (25 November 2015) (UK); Letter dated 7 June 2016 from the Permanent
Representative of Belgium to the United Nations addressed to the President of the Security Council, UN
Doc $/2016/523 (9 June 2016) (Belgium); Letter dated 9 September 2015 from the Permanent Represen-
tative of Australia to the United Nations addressed to the President of the Security Council, UN Doc S/
2015/693 (9 September 2015) (Australia); Speech by New Zealand Prime Minister John Key (24 February
2015)  www.beehive.govt.nz/speech/prime-minister%E2%80%99s-ministerial-statement-isil ~ (New
Zealand); Letter dated 10 February 2016 from the Chargé d'affaires a.i. of the Permanent Mission of
the Netherlands to the United Nations addressed to the President of the Security Council, UN S/
2016/132 (10 February 2016) (The Netherlands); Letter dated 3 June 2016 from the Permanent Repre-
sentative of Norway to the United Nations addressed to the President of the Security Council UN Doc S/
2016/513 (3 June 2016) (Norway); Letter dated 31 March 2015 from the Chargé d'affaires a.i. of the Per-
manent Mission of Canada to the United Nations addressed to the President of the Security Council, UN
Doc $/2015/221 (31 March 2015) (Canada); Letter dated 10 December 2015 from the Chargé d'affaires
a.i. of the Permanent Mission of Germany to the United Nations addressed to the President of the Secur-
ity Council, UN Doc S/2015/946 (10 December 2015) (Germany); Letter dated 11 January 2016 from the
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presupposing that Iraq was suffering an armed attack in the sense of Article 51
UNC. However, the possibility of invoking self-defence against non-state
actors operating from the territory of another state in fact relates to an
interpretation of self-defence that cannot be understood to reflect ‘established
law’, in the sense that it represents a largely uncontroversial interpretation of
the current state of the law.

It is established law that self-defence actions may be exercised against non-
state actors and on the territory of a foreign state, where the actions can be
attributed to that state.”® Of course, an extended framework of self-defence
has been invoked by a number of states and has been supported by many
scholars. Particularly since the attacks of 11 September 2001 and the sub-
sequent US-led Afghanistan intervention and, even more so in view of the
interventions in Syria, many have claimed that the law has changed and
now allows for interventions against non-state actors on the territory of a
non-consenting state.”! However, this extended interpretation is not found
in the largely uncontroversial/agreed framework of self-defence.” By contrast,
the conditions of self-defence are far from agreed on and the participating
states have invoked quite differing rationales for their interventions,
ranging from the ‘unwilling or unable’ standard (proclaimed by the United
States, Australia, Canada and Turkey)®” to the criterion of effective territorial
control (emphasised by Belgium and Germany).”* The interpretation of

Permanent Representative of Denmark to the United Nations addressed to the President of the Security
Council, UN Doc 5/2016/34 (13 January 2016) (Denmark).

0p major document confirming this is the Definition of Aggression, UNGA Res 3314 (XXIX), UN Doc A/RES/
3314 (XXIX) (14 December 1974), Article 3(g), according to which the ‘sending by or on behalf of a State
of armed bands, groups, irregulars or mercenaries’ may amount to aggression and therefore fulfil the
armed attack requirement. In Nicaragua, the 1CJ held that this provision reflects customary international
law, Nicaragua (merits) (n 5) para 195.

See, e.g. Michael C Wood, ‘Towards New Circumstances in Which the Use of Force May Be Authorized?
The Cases of Humanitarian Intervention, Counter-Terrorism, and Weapons of Mass Destruction’ in Niels
M Blokker and Nico Schrijver (eds), The Security Council and the Use of Force: Theory and Reality, a Need
for a Change? (Martinus Nijhoff, 2005) 86. See also the statements in Elizabeth Wilmshurst (ed), Principles
of International Law on the Use of Force by States In Self-Defence (Chatham House, 2005) 62-66; Christian
J Tams, ‘The Use of Force against Terrorists’ (2009) 20 European Journal of International Law 359, 381;
Noam Lubell, Extraterritorial Use of Force against Non-State Actors (Oxford University Press, 2010) 34;
Theresa Reinold, ‘State Weakness, Irregular Warfare, and the Right to Self-Defense Post-9/11" (2011)
105 American Journal of International Law 244, 245; Yoram Dinstein, War, Aggression and Self-Defence
(Cambridge University Press, 5th edn 2012) 227-230; Claus Kre3, ‘Major Post-Westphalian Shifts and
Some Important Neo-Westphalian Hesitations in the State Practice on the International Law on the
Use of Force’ (2014) 1 Journal on the Use of Force and International Law 11, 45; Jutta Brunnée and
Stephen J Toope, Legitimacy and Legality in International Law: An Interactional Account (Cambridge Uni-
versity Press, 2010) 296.

925ee Anne Peters and Christian Marxsen (eds), ‘Self-Defence Against Non-State Actors: Impulses from the
Max Planck Trialogues on the Law of Peace and War' (2017) 77(1) Heidelberg Journal of International Law
1, 1-93 (symposium with short contributions by Theodore Christakis, Olivier Corten, Jochen A Frowein,
Larissa van den Herik, Karin Oellers-Frahm, Christian Tams, Sir Michael Wood and many others, providing
a pointed overview on the debate).

935ee UN Doc 5/2014/695 (n 88) (USA); UN Doc S/2015/563 (n 88) (Turkey); UN Doc 5/2015/221 (n 89)
(Canada); UN Doc 5/2015/693 (n 89) (Australia).

*UN Doc 5/2016/523 (n 89) (Belgium); UN Doc S/2015/946 (n 89) (Germany).



30 (&) C MARXSEN

international reactions to these claims does not lead to unambiguous results
and, therefore, the claims are not sufficiently established in order to apply
the confirmation hypothesis. Rather, by claiming self-defence, states take a
position within the process of the development of the law and aim to (re-
)shape the law on self-defence and to support an interpretation that has
undoubtedly gained significant international support in the last two
decades. For the purposes of this article it is not necessary to further elaborate
on what the current state of the law actually is. It suffices to state that the law is
not sufficiently settled in order to regard the possibility of self-defence against
non-state actors as an uncontroversial interpretation. As the law is — in that
sense — still unsettled, we face a situation which resembles more what the
ICJ, in the previously quoted passage, has described as the ‘[r]eliance by a
State on a novel right’” that tends to modify the current legal framework.

This ‘self-defence against non-state actors’ example shows that while the
acting states affirm the right to self-defence in their declarations, they may
nevertheless be presenting a general interpretation of the norm that does
not confirm an established reading. Thus, it is crucial in any given instance
to examine which norm a state is referring to in substance - not only in
the sense of the broad and uncontroversial categories (self-defence, interven-
tion by invitation), but in relation to the specific interpretation of a norm that
states invoke, to decide whether this interpretation is in line with the estab-
lished reading of the law.

The decision on whether a rule invoked by a state is established or not has
to be based on a comparison between the understanding of a rule that states
have so far generally practised and accepted with the one that is proposed in
the respective case. This is obviously not a question to be answered by exact
science. Rather, it poses a theoretical challenge on how to determine the scope
of what may count as the established reading of the law, which is all too often
in itself a challenging question (as the controversial issue of self-defence
against non-state actors illustrates). It is important to see, however, that in
practice it largely is possible to differentiate new from established interpret-
ations. This determination has to be made based on the reactions of states
towards a claim, but also scholarly works on the current state of the law,
which provide an important foundation for this assessment. The confirmation
hypothesis applies where the state of the law is sufficiently clear, as states and
(subsidiary) scholarship agree on an established reading on the norm which
the acting state then invokes. Where we find significant dispute about the
state of the law, the confirmation hypothesis may not lead to a confirmation.
Under these circumstances, the invocation of a norm does not confirm what is
established, but rather contributes to a specific legal view within an unsettled
field of the law.

%Nicaragua (merits) (n 5) para 207.
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Consideration of the empirical cases will be illustrative at this point. We
have seen that in three of the 26 controversial cases no legal norms were
invoked at all and, therefore, the confirmation hypothesis does not apply
from the outset.”® The analysis of states’ justificatory claims shows, moreover,
that in seven cases states invoked a new norm or a controversial/non-estab-
lished interpretation of an existing norm for justifying their intervention.
The vast majority of these conflicts concerned the legality of self-defence
against non-state actors (six cases).”” States took military actions on the ter-
ritory of another sovereign state without its consent because non-state con-
trolled military groups were operating from the third state’s territory. The
remaining case — the Kosovo intervention — was justified by some states
with the non-established concept of humanitarian intervention.”®

In these seven cases, states challenged the law. However, such challenges
cannot be read to reflect a general opposition to international law as such:
rather, they often also have a positive and productive function that allows inter-
national law to develop and to adapt to new empirical challenges. Recent scho-
larship has pointed out the productive effects of what has been described as
‘operational noncompliance’® unfriendly unilateralism'® or efficient breach
of international law.'”" Challenging the established law through practical oppo-
sition is a widely employed way to push for the development of the law and to
initiate a reinterpretation of existing provisions. As states cannot appeal to a
centralised law-making institution, shaping law through practice is often the
only de facto option that states possess in order to push for amending the law.

Leaving aside these seven cases we are now left with 16 remaining cases
(around 35% of the 45 analysed conflicts) in which states justified their
actions by reference to (a common understanding of) the established law,
but drew opposite conclusions as to the legality of specific state actions.
These are the cases in which the ICJ’s confirmation hypothesis could generally
lead to a confirmation of the law. The conflicts of this category predominantly
have a traditional inter-state character. Twelve of them concerned disputes
regarding territory, including those in which aspects of self-determination

%See section 3.

971. Congo 1997-2002 (Angola) [UNITA]; 2. Afghanistan 2001 (USA) [Al Qaida]; 3. Lebanon 2006 (Israel)
[Hezbollah]; 4. Somalia 2006-14 (Ethiopia, Kenya) [ICU, Al Shabaab]; 5. Iraq 2007-8 (Turkey) [PKK];
6. Syria since 2014 (US-led alliance) [Islamic State, Khorasan]; a further candidate that could have
been mentioned here is the conflict taking place in the DR Congo with foreign interventions by
Uganda and Rwanda from 1996. However, in the overall assessment Uganda’s claim for self-defence
plays only a minor role in view of the traditional justifications by other participating states (especially
Rwanda and Burundi).

%5ee n 33 and accompanying text.

%Jacob Katz Cogan, ‘Noncompliance and the International Rule of Law’ (2006) 31 Yale Journal of Inter-
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1%\ onica Hakimi, ‘Unfriendly Unilateralism’ (2014) 55 Harvard Journal of International Law 105.
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of parts of the population are at issue.'’” In the remaining cases the interven-
tions were directly or indirectly aimed at initiating regime change.'®

5.4.2. No invocation of untenable interpretations of the law

It has been shown that states may invoke an interpretation of the law that
actually expresses their desire of how the law should be, with the aim of
finding supporters of their understanding of the law. In contrast to this ‘leg-
islative” approach, there are also cases in which states provide a legal justifica-
tion that they do not actually advance as a generally tenable and desirable legal
view, but as a sort of pretext for their action, thereby taking a cynical approach
to the law. In other words, they advance a legal justification, but this justifica-
tion is in fact only a disguised political justification as it does not fulfil even the
minimum standards of a tenable legal claim.

The category of untenability is a difficult one, because the quality of legal
arguments obviously varies and is difficult to assess. However, there is a
tipping point at which invoking the law clearly can be viewed as cynical,
because it is so badly done. In its most abstract terms, this tipping point is
reached when the legal argumentation is obviously not sustainable in view
of the standards of the profession. Of course, determining exactly where
this tipping point is reached may turn out to be a difficult exercise and
remains a question of judgment. The standards of the profession are contro-
versial themselves and the realist government lawyer takes a fundamentally
different approach to the constitutionalist. Thus, there will always be
lawyers (by qualification) who will justify a specific political course by provid-
ing legal arguments, but there is a point at which those attempts can be seen as
being entirely absorbed by politics and, thus, as losing their connection to the
normative system of law. The following criteria may help to determine
whether a legal justification is in fact untenable:

o If the majority of states, and/or international organisations, reject the
state’s legal claim, this suggests the justification is untenable. Also, the con-
demnation of an intervention by a state with usually close relations to the
acting state provides strong evidence of untenability.'**

» The strength of other states’ condemnation may be expressed in sanctions,
and, in many cases more severe sanctions will indicate a stronger rejection
of the legal claim.

1921, Irag-Kuwait 1990-1; 2. Azerbaijan (Nagorno-Karabakh), 1990-2014 (Armenia); 3. India—Pakistan
ongoing; 4. Yugoslavia from 1991 (Bosnia-Herzegovina, Croatia); 5. Ecuador—Peru 1995; 6. Cameroon—
Nigeria 1996; 7. Eritrea—Ethiopia 1998-2000; 8. Djibouti-Eritrea 2008; 9. Georgia 2008 (Russia); 10. Cam-
bodia-Thailand 2011; 11. Sudan-South Sudan 2012; 12. Ukraine 2014 (Russia).

1931, DR Congo, from 1996 (Uganda, Rwanda); 2. Irag-USA 2003 (Irag, USA); 3. Libya 2011 (NATO) [NTCJ;
4. DR Congo 2012-3 (Rwanda, Uganda) [M23].

1%45ee Gray (n 22) 20.
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e The lack of any substantial international support for a state’s legal view-
point also indicates untenability.

o Ultimately, the degree of scholarly consensus is also an important indi-
cator. Where scholars agree on an international level, a strong argument
exists towards the (un)tenability. Where scholars engage in an extensive
and nuanced legal debate, this may indicate that the claim has a degree
of tenability and does not reach the level of cynicism.

There is not the space in this article for an exploration of all 16 cases and for a
determination of whether the untenability threshold has been reached. A clear
case of an untenable claim is, for example, Russia’s justification for its 2014
intervention in Crimea. Putin justified the intervention by reference to a
letter of Yanukovych, who requested that Russia ‘use the armed forces
of the Russian Federation to restore law and order’'®> and then initiated
the annexation of a part of Ukraine’s territory based on that very formu-
lation.'*® It is obvious that the Russian action is not covered by the alleged
legal foundation as it goes far beyond the scope of the authorisation (notwith-
standing the question of whether Yanukovych was still in the position to
invite intervention at all).'?’

The US justification for the 2003 Iraq war provides another example. The
US justified the intervention in view of Iraq’s material breaches of its disarma-
ment obligations, and claimed that the old Chapter VII authorisation issued
by the Security Council in 1991 was reactivated.'”® However, the Council
had made clear in its Resolution 687 (1991) that it regarded enforcement
actions to be the prerogative of the Council when it decided ‘to be seized of
the matter and to take such further steps as may be required for the
implementation of the present resolution’.'®® While numbers do not necess-
arily account for truth, it is nevertheless an indication for the unsustainability
of the US approach that notwithstanding some apologetic writers,"'° the vast

195 etter dated 3 March 2014 from the Permanent Representative of the Russian Federation to the United
Nations addressed to the Secretary-General, UN Doc S/2014/146 (3 March 2014) (statement by the Pre-
sident of Ukraine, emphasis added).
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on the Use of Force and International Law 17 et seq.; Christian Marxsen, ‘International Law in Crisis —
Russia’s Struggle for Recognition’ (2016) 58 German Yearbook of International Law 11 et seq.

197See Christian Marxsen, ‘The Crimea Crisis — An International Law Perspective’ (2014) 74(2) Heidelberg
Journal of International Law 367, 374 et seq.; James A Green, ‘Editorial Comment - The Annexation
of Crimea: Russia, Passportisation and the Protection of Nationals Revisited’ (2014) 1(1) Journal on the
Use of Force and International Law 3, 6-7.
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from the Permanent Representative of the United States of America to the United Nations addressed
to the President of the Security Council, UN Doc $/2003/351 (21 March 2003) for the US position.
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majority of legal scholars and states have clearly rejected the US justification
for the invasion.'"!

5.4.3. No propagandistic use of the law

Implicit disrespect for the law can also be expressed when states invoke legal
justifications in blatant denial of facts. Generally speaking, a state that denies
being engaged in any illegal acts or aims to obscure its activities performa-
tively recognises the established law as the relevant normative benchmark.''?
However, apparent verbal commitments to the law can be undercut if the gap
between the declarations and actual facts becomes too wide. This is the ration-
ale that underlies positions that are generally critical towards attributing too
much significance to verbal declarations of states.

Certainly, there are cases in which the declared commitment to the law is
nothing more than political propaganda. Consider a very drastic historical
example that makes the point clear. In 1939, Hitler justified the German
war of aggression against Poland as a response measure, i.e. essentially invok-
ing the rationale of self-defence, against the alleged use of weapons by Polish
soldiers on German territory."”> The Nazi regime even faked the Polish attack
against which it claimed to be responding. The Nazis clearly employed a
cynical attitude towards the law. Hitler had made that explicit when stating
before Wehrmacht officers: ‘“The conflict will be initiated by a suitable act
of propaganda. Its credibility doesn’t matter, the law lies in victory.''* Every-
body would agree that it was absurd to regard Hitler’s propagandistic act and
the accompanying declaration as confirming the law: rather, it signifies
utmost cynicism and its most extreme weakening.

Turning to the present and not drawing any historical parallels, there
nevertheless exist cases in which the obvious denial of facts prevails and

"The Non-Aligned Movement, representing 116 States, as well as the League of Arab States, condemned
the attack on Iraq as aggression see, e.g. Letter dated 19 March 2003 from the Chargé d'affaires a.i. of the
Permanent Mission of Malaysia to the United Nations addressed to the Secretary General, UN Doc A/58/
68-5/2003/357 (21 March 2003); Letter dated 24 March 2003 from the Permanent Observer of the
League of Arab States to the United Nations addressed to the President of the Security Council, UN
Doc S/2003/365, (26 March 2003). See also, as an example of the critical assessment in the report of
the Dutch inquiry committee, Rapport Commissie van Onderzoek Besluitvorming Irak, Amsterdam
2010, 530. Even the then-UN Secretary General Kofi Annan declared (with unusual directness) that
the US-led intervention had been in violation of the UN Charter, see ‘Excerpts: Annan Interview’, BBC
News (16 September 2004) http://news.bbc.co.uk/2/hi/middle_east/3661640.stm.

"2Farer (n 8) 622.

"3adolf Hitler announced before the German Reichstag: ‘Polen hat nun heute nacht zum erstenmal auf
unserem eigenen Territorium auch durch reguldre Soldaten geschossen. Seit 5 Uhr 45 wird jetzt zuriick-
geschossen! Und von jetzt ab wird Bombe mit Bombe vergolten!’ (translation by the author: ‘This night
for the first time Polish regular soldiers fired on our territory. Since 5.45 A.M. we have been returning the
fire, and from now on bombs will be met by bombs.’) (Verhandlungen des Reichstags, 4. Wahlperiode
1939, 3. Sitzung, 1 September 1939, 47).

"German original: ‘Die Auslosung des Konfliktes wird durch eine geeignete Propaganda erfolgen. Die
Glaubwiirdigkeit ist dabei gleichgliltig, im Sieg liegt das Recht.” Ansprache Adolf Hitlers, Aufzeichnung
Generaladmiral Boehm (22 August 1939) NS-Archiv, http://ns-archiv.de/krieg/1939/22-08-1939-boehm.
php (translation by the author).


http://news.bbc.co.uk/2/hi/middle_east/3661640.stm
http://ns-archiv.de/krieg/1939/22-08-1939-boehm.php
http://ns-archiv.de/krieg/1939/22-08-1939-boehm.php

JOURNAL ON THE USE OF FORCE AND INTERNATIONAL LAW e 35

in which the necessary overall assessment does not warrant the assumption
of a law-confirming effect of the invocation anymore. It is not possible to
engage in an in-depth discussion of these cases here, as the empirical
material would overburden the current scope. However, recent decades
have witnessed a number of cases in which a blatant denial of facts was
crucial. Iraq’s invasion of Kuwait, which Iraq justified inter alia with the
aim that it was coming to the ‘rescue of the Provisional Free Government
of Kuwait’'" falls in that category. Similarly, the US’ ‘major intelligence
failure’'® concerning the possession of weapons of mass destruction by
Iraq that played a role in explaining why Iraq was in material breach of
its disarmament obligations and paved the way for the 2003 Iraq invasion
raises serious doubts. Moreover, especially in border disputes (such as the
one between Ethiopia and Eritrea or between Thailand and Cambodia),
both sides usually justify their actions in an escalation with self-defence
and it is almost impossible to discern from the outside whether the escala-
tion results from an unfortunate chain of events or whether one side simply
lies about the facts of a current escalation. As a consequence, it is empirically
very difficult to determine whether the cynical disrespect towards inter-
national law which such political lies communicate is in fact present in a
particular case or not.

There is no absolute certainty here, but the assessment of whether states are
in denial of the facts has to be based on the accessible material. This may
include official sources, such as related judgments, or reports by fact-
finding missions, declarations of states, and media reports. A sensible indi-
cator may also be found based on a critical analysis of the narratives presented
by states. Do the parties to a conflict offer a sound version of what has hap-
pened and does it correspond to other sources? Does a party soundly address
the allegations brought up by its opponent or does it merely provide a simple
and implausible denial? Evidently, this requires an engagement with the
material concerning specific cases.

A rather clear recent case can be found in the Russian declarations and
actions in the 2014 Ukrainian crisis. In the beginning of the conflict, Russia
repeatedly declared to be law abiding and that no Russian soldiers were
actively involved in Crimea.''” In that sense, the Russian government
affirmed the provisions of international law, performatively expressing the
viewpoint that not sending soldiers to Ukraine was the right thing to do.
Of course, after the incorporation of Crimea into the Russian Federation,

5See UN Doc /21436 (n 34).

""®The Commission on the Intelligence Capabilities of the United States Regarding Weapons of Mass
Destruction, Report to the President of the United States (31 March 2005) 46.

"7Soldiers on the ground described as local self-defence units, see Vladimir Putin, ‘Vladimir Putin
Answered Journalists' Questions on the Situation in Ukraine’ (4 March 2014) http://en.kremlin.ru/
events/president/news/20366.


http://en.kremlin.ru/events/president/news/20366
http://en.kremlin.ru/events/president/news/20366
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Putin acknowledged that Russian soldiers played a key role.''® In view of that,
prior commitments to the law are invalidated and cannot be seen to change
the meaning of Russia’s actions on the ground.

Empirically it can be very challenging to determine in a specific case
whether states are in blatant denial of the facts. In the example of Ukraine
such assessment was made possible because Putin ultimately admitted the
involvement and this made further investigation of the facts superfluous.
However, if states remain in denial, only a thorough judicial investigation
or an authoritative, independent fact-finding commission could bring
clarity, which is - of course - usually not available. These empirical challenges
also make it impossible to draw any concrete conclusions as to when the law
has been used in a propagandistic way in the cases under consideration here.

5.5. What role for the confirmation hypothesis?

As a result, we are left with a differentiated view on the confirmation hypoth-
esis. The invocation of the law contributes to practice and opinio juris and has
the power to shift the meaning of practice and, hence, the ICJ’s assumption -
according to which the invocation of the law may confirm its norms even
where the actual conduct is eventually found to be in violation of the law -
proves generally correct. As has been discussed in this article, however, this
comes with significant limitations as a confirmation does not occur where
states invoke unestablished norms (or interpretations thereof) or where
they employ a cynical attitude towards the law.

An important result from the prior discussion is that the confirmation may
not be regarded as an issue that may be settled once and for all. A formalistic
assessment that a state somehow invoked an established norm is not enough,
but sometimes the factors that limit the confirmation hypothesis only become
evident after the passage of time. Experience tells that the international legal
assessment by states and scholars may also require some time in order for a
clear position to be reached. The assessment of the 2003 Iraq war, for
example, developed over years. While initially more diverse and numerous
states supported the ‘coalition of the willing’, eventually even some of the
states that participated in the campaign have acknowledged the illegality of
the intervention."'” The picture is now relatively clear, but it took many
years to really reach a (near) consensus here.

In a similar vein, the facts of a conflict may appear in a different light after
some time has passed. Russia’s admission of the presence of its troops in

1185ee ‘Putin Acknowledges Russian Military Serviceman were in Crimea’, RT (17 April 2014) published
together with a video documentation of Putin’s statements with simultaneous translation into
English, www.rt.com/news/crimea-defense-russian-soldiers-108/.

9See Rapport Commissie van Onderzoek Besluitvorming Irak (2010) 530; The Report of the Irag Inquiry,
HC264 (2016).


http://www.rt.com/news/crimea-defense-russian-soldiers-108/
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Ukraine - invalidating its commitment to international law — was sudden, fol-
lowing a period of uncertainty and denial of the facts. This means that the
evaluation of an action as cynical may change over time and accordingly
also the confirmation hypothesis should not be understood as a tool allowing
a final conclusion on an issue; it requires an assessment in view of the latest
developments.

The determination of the limits of the confirmation hypothesis leads to an
undeniable epistemological problem. The declarations of states are documen-
ted rather reliably and can be traced: therefore, there is usually a significant
amount of accessible ‘verbal practice’ that can be read as a confirmation of
the law. The indicators that limit the value of these declarations, especially
as evidence of states’ propagandistic use of international law, by nature do
not lie in the open and are considerably blurry and difficult to assess. The con-
sequence is that the law-confirming effect of verbal declarations comes with
the suspicion that a state’s declaration might just be the ideological surface
of an actually cynical attitude towards international law.

This constellation highlights the danger of an ever-widening gap between
international law’s normative demands and its effect on practice. The worst-
case scenario is one in which states permanently commit to the law in their
declarations, but violate it in their actual conduct while - at the same time
— covering their tracks. This, however, seems to be the general problem of a
decentralised legal system that is based on an underdeveloped institutional
framework and lacks compulsory binding judicial means of dispute
settlement.

Notwithstanding this danger, the confirmation hypothesis can serve
important functions. First, it takes seriously the performative commitment
that the violator expresses towards the law when trying to hide a violation.
As La Rochefoucauld expressed in one of his maxims, ‘[I]’hypocrisie est un
hommage que le vice rend a la vertu.”'*

Second, as Kant has noted, law is about the external behaviour of subjects,
not about their secret motivations or hidden intentions. Also, for international
law, one can only take into account what can be assessed based on public
sources. Such assessment is — as this article has shown - necessary, but
where a prudent assessment of the legal claims and facts of the case does
not give any indication for a cynical approach towards the law, we can con-
fidently ignore the abstract possibility that this might nevertheless be the
case. Any other approach would lead into a field of mere speculation.

Third, the confirmation hypothesis provides us with an important argu-
mentative device to deal with the complexity of empirical situations and sig-
nificantly helps to assess, structure and interpret state practice.

120 5 Rochefoucauld, Réflexions-Sentences et Maximes Morales (Libraire Garnier Fréres, 1922) 39 (number
218), English translation: ‘Hypocrisy is a compliment vice pays to virtue’ (translated by the author).



38 (&) C MARXSEN

6. Conclusion

The analysis presented in this article shows that the continuing announce-
ments of the death of international law’s prohibition of the use of force
remain, as Henkin pointed out a long time ago, ‘greatly exaggerated’.'*'
The rules may be in permanent danger of becoming the mere facade for
states’ actions, but they can hardly be seen to have fallen into desuetude.
Although the empirical sample of conflicts occurring between 1990 and
2014 under investigation here does not include ‘smaller’ interventions (with
less than 25 battle-related deaths), the analysis nevertheless demonstrates
that the situation is not as bad as some commentators suggest. Of the 45 con-
flicts under analysis, ‘only’ 26 interventions were controversial among
states.'*?

The analysis of states’ legal justifications for their participation in inter-
national conflicts of the past two and a half decades has shown that the
rules of the jus contra bellum play a significant role in the practice of states
and that their invocation can have three different types of law-confirming
effects.

The first and weakest type of confirmation results from the mere refer-
ence to international law in states’ justifications of their actions. Here inter-
national law is confirmed as the language of states. Through the invocation
of legal arguments and the use of legal practices, states acknowledge the
capacity of international law to serve as a communicative tool that
allows for articulating their state interest. Some sort of invocation of jus
ad bellum rules is present in the vast majority of cases, which demonstrates
that international law forms a highly relevant system for states to articulate
and explain their political course.

The law may, secondly, be confirmed by what has been described herein as
coherent practice. This type of confirmation refers to the substantive pro-
visions of the prohibition of the use of force. In a significant number of
cases (namely in 19 out of 45 analysed armed conflicts) international law
functioned as an unproblematic framework for international participation
in armed conflicts. Here the law was confirmed as interventions took place
within the boundaries of the law.

The third and most complex type concerns the confirmation of the sub-
stantive rules of international law in cases where the action is legally disputed
and might even violate the law. This author has, in this article, defended the
ICJ’s confirmation hypothesis and has shown how the invocation of the law
contributes to practice and opinio juris and may let the actual practice
shine in a different light. The confirmation hypothesis nevertheless comes

2'Henkin (n 4).
22This includes the three cases in which no legal justification was invoked and the 23 cases in which states
disputed over the application of the law. See Chart 1.
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with significant limitations as it requires the invocation of an established rule
of international law and, moreover, does not apply where states’ invocation of
the law expresses a cynical approach to the law. One should not, therefore,
mistake the confirmation hypothesis as a ‘master key’ allowing a standardised
reassessment of state practice, miraculously turning violations of the law into
evidence of its confirmation, especially since the lapse of time may warrant a
reassessment. This makes it a much weaker instrument than assumed by the
ICJ in its Nicaragua decision when establishing customary international law,
requiring much more careful analysis of the concrete circumstances.
However, where a prudent assessment of the facts of a case does not indicate
a state’s propagandistic use of the law, we can and should take a state by its
words and use the confirmation hypothesis as a tool to strengthen inter-
national rules.
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