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EXECUTIVE SUMMARY

REMIT: ten years and counting
An exploration of the regulatory paradigm for commodity
derivative trading in the energy market

LIEBRICH M. HIEMSTRA

Tilburg Law and Economics Center, University of Tilburg, Tilburg, the Netherlands

Trading in energy derivatives is subjected to a fragmented regulatory framework which is largely designed for
capital markets. Since 2011, a tailor made regime for the energy sector is in place; REMIT. Market participants
need to find their way in this diverse set of obligations and prohibitions. This article describes the regulatory
paradigm to which market participants need to adhere and the practical impact on trading in energy
derivatives. Data reporting obligations, position limits and the prohibition on insider trading, market
manipulation and the disclosure of inside information are discussed in more detail. The article concludes that
REMIT fills in a regulatory gap, but its existence is not necessarily inevitable to capture energy derivative
trading under a supervisory regime which is adapted to the specifics of energy markets.

Introduction

Background

In 2021, the regulation on wholesale energy market integrity
and transparency (“REMIT”) celebrates its 10th anniversary.1

Time to look back and reflect on the necessity of this regulat-
ory instrument which aimed to bridge a gap between financial
regulations and the energy market. This article provides an
oversight of the regulatory framework which applies to
energy companies who trade in derivatives which have a
value based on an energy product, hereinafter further
defined as “Energy Trading”.2 Next to REMIT, Energy
Trading is captured by financial regulations, such as the
market abuse directive, the corresponding market abuse regu-
lation (“MAD”/“MAR”),3 the European Market Infrastruc-
ture Regulation (“EMIR”)4 and the Markets in Financial
Instruments Directive (“MiFID II”).5 These regulations are
interlinked and overlap at some stages. For market participants
active in Energy Trading – including energy companies – it’s
not always clear how to adhere to such an extensive set of
legal obligations.

The purpose of this article is twofold: firstly, to expose the
regulatory paradigm which applies to Energy Trading includ-
ing its obligations, boundaries and challenges for energy com-
panies. Secondly, this article will answer the question whether
a specific regulatory framework which REMIT introduced is
crucial when compared to the existing regulations. The first
section explains how Energy Trading works in practice with
a focus on markets, products and risks. The second section
gives an overview of the legal framework focusing on the
intersection between financial regulations and the specific fra-
mework for Energy Trading. It appears that energy companies
are more and more active in Energy Trading, which implies

that financial- and energy markets are becoming more and
more intertwined.6 This article notes that REMIT’s prohibi-
tion on insider trading and market abuse, fills in a gap which
was previously not addressed by other financial regulations
such as MAD/MAR and MiFID II. Finally, in the third
section the article explores how the theoretical scope of the
regulation and the framework it provides for impacts market
participants active in Energy Trading. This article does not
focus on the explanations of definitions of financial instru-
ments, insider trading or market abuse. Nor does it enter
into a normative discussion on whether its effects on the
market or market participants are desirable from a – for
example – social, economic or even psychological point of
view. Instead, it aims to take a step back and focus the ques-
tion whether the current set of rules – and especially
REMIT – reflect the initial goal of establishing a specific fra-
mework for the energy market and whether the imposed rules
are fit to meet this goal. Only then, the central question if
REMIT is indispensable can be answered. This article con-
cludes that the rationale behind the reasons to establish
REMIT are not necessarily convincing, since it lacks a holistic
approach of the functioning of the market on which energy
derivatives are traded and settled financially and the specific
risks relating thereto.

Section 1

1. ENERGY TRADING IN PRACTICE

1.1. Derivative trading

Most energy companies are active in the production and sale
of electricity and gas. Electricity may be generated through
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gas- or coal fired power plants or renewable sources such as
wind turbines or solar panels, but can also be purchased
from another producer. The purpose of trading in commod-
ities such as gas, coal or electricity, is usually to meet an under-
lying demand to run a power plant or to deliver an agreed
volume to a purchaser. In addition to the trade in physical
commodities, a large number of energy companies trade in
financial instruments. In case the value of such financial
instrument depends on – or is derived from – the value of
an underlying variable such as the price of a traded assets
asset, it is called a derivative.7 A derivative can be described
as an agreement between two parties to sell and purchase a
financial security for a certain price. The fact that derivatives
are financial instruments, means that – usually – no physical
delivery of the underlying product will take place and that
they are mostly settled financially. Commodity derivatives
are financial instruments whose price is based on the price
of commodities. As mentioned in the introduction, the
term Energy Trading is used to describe the trade in deriva-
tives which have a value based on an energy product. Deriva-
tives can exist in all types of shapes, but is not a defined term or
grasps a fixed set of financial instruments.8 Since no clear defi-
nition exists, new financial instruments may be invented
which could qualify as a derivative. As a consequence, a com-
prehensive regulatory regime is difficult to establish, which
contributes to derivatives’ intangible character and bad repu-
tation. One of the characteristics of commodity derivatives is
that they hardly ever lead to delivery of the underlying phys-
ical contract, because traders choose to close out their pos-
itions prior to the delivery period specified in the contract,
which in its turn contributes to the level of liquidity.9

Why do energy companies engage in Energy Trading
while their core business is the production of energy?10

Energy Trading can have multiple functions: (i) it transforms
uncertainty about fluctuating energy prices into a calculable
risk; and (ii) it transfers this risk to a counterparty that has a
comparative advantage in bearing it because of an open pos-
ition or a different risk appetite.11

1.2. Hedging

Energy companies do not know the price level of power and
gas in the future, they can try to mitigate this fluctuating
energy price risk by trading in financial instruments. The
risk mitigating function can also be defined as a hedge func-
tion. How does this work? Hedging is done by concluding
a transaction – either on an exchange or at a bilateral over
the counter (“OTC”) level12 – for the purchase or sale of a
financial instrument with a different counterparty at the
same time and in that way mitigating – hedging – the fluctu-
ating energy price risk against the parallel financial trade.

But how does hedging work in practice? Let’s use the
example of an energy company owning a coal fired power
plant. In order to produce electricity, large amounts of
steam coal are needed to fuel the power plant. The price of
coal to run this plant may form a large part of the costs of
an energy company and fluctuations in the price of coal can
have a large impact on its financial position. When the
company estimates that a certain volume coal is needed on
a date in the future, for example 1 July 2022, it can go into

the derivative market to hedge its exposure to future price
fluctuations by locking in a price for a derivative with the
delivery date on 1 July 2022. This is done by purchasing phys-
ically settled futures, swaps or forwards equaling the amount
metric tonnes of coal needed on 1 July 2022. If only finan-
cially settled derivatives are available, then the energy
company would have to find a seller of physical coal
between now and 1 July 2022 and, once found, sell the finan-
cial derivative. Should the energy company choose to not
hedge and leave the exposure open, then they run the risk
of coal prices running up from the current future/swap/
forward price. Conversely, if prices fall compared to today’s
price, they would hedge at a better level. In either case, the
energy company can time their hedges based on their view
of future price of coal and be flexible to purchase or sell
their hedges as a result of changing market prices or con-
ditions, such as Brexit uncertainty, changes in interest rates,
wars or a pandemic.

The concept of hedging is important in the assessment to
which extent MiFID II and EMIR apply to Energy Trading
(see also paragraph 2.2). Hedging can be considered as a
form of insurance against price fluctuations of a commodity.
It plays an important role in Energy Trading because prices
are volatile with large price fluctuations and therefore high
price risks. Even though hedging could minimize or control
a price risk, there is no guarantee that the overall profitability
of a market participant’s activities will increase. Because
hedging entails entering into multiple transactions at the
same time, the risk that a counterparty defaults by not
paying the price for the derivative agreed between parties
increases. It is not always clear to distinguish hedging from
other reasons for trading, such as speculation13 or arbitration14

as reasons for trading.15 Cheng and Xiong reflect that the
classification of market participants into the categories of
“speculators” and “hedgers” very poorly aligns with the econ-
omically relevant distinction; reducing versus increasing risk.
They state that many “hedgers” appear to take bets on
prices that are insensitive to their current exposure.16 This
draws the conclusion that risk-mitigating measures are not
always the reason for hedging and that regulation in order
to minimize risks imposed by derivative trading should
maybe focus on the identity of a market participant instead
of its activities. Cheng and Xiong conclude that disregarding
the identity of the trader as a factor of classifying trades, and
instead emphasize on the motive of a trade, may be difficult
to ascertain. This conclusion is underlined by Duffie, who
also points out the distinction in trading motives is already dif-
ficult for regulators to distinguish in a bilateral trade environ-
ment, and would be much harder to implement in an
anonymous market in which orders may be split by algorithms
and allocated to a wide range of counterparties.17 Since the
distinction between the three reasons for trading in derivatives
is not always clear, it could be discussed whether such distinc-
tion is the right consideration to ground regulation on. The
qualification of market participants, their risk appetite and
market position could also be taken into account when deter-
mining the impact of Energy Trading on the real economy
and therefore imposing a systemic risk.18 In addition, the
fact that Energy Trading by energy companies is backed by
physical assets and that it can be conducted in order to
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mitigate exposure which results of physical trading, can be
considered an indication that hedging activities are more
likely to occur than speculative ones. A market participant
trading in (heavily) subsidized renewable products where
margins and risks are lower than for the old and grey com-
modities, are less likely to enter into risky derivative trades
and is less likely to qualify as a speculator.

Section 2

2. APPLICABLE LEGAL FRAMEWORK

Prior to the implementation of REMIT in 2011, Energy
Trading was captured under MiFID II, MAD/MAR and
EMIR, all originally designed to monitor capital markets.
The paragraphs below give an overview of the reasons and
circumstances which led to the implementation of REMIT
after which specific obligations for Energy Trading companies
will be further explained.

2.1. History

A EU wide policy in the field of Energy Trading was lacking
for a long time.19 One of the results of the 2007 capital market
crisis was that serious deficiencies in global financial markets
law became visible.20 A report of the Larosière group
pointed out that the supervisory system during the crisis
failed, mainly due to a lack of adequate regulation.21 It
appeared that several structural problems existed on capital
markets and expert opinions on recommended solutions to
these problems emphasized the importance of integrating
national securities markets, harmonizing the access to the
European capital market22 and establishing a supervisory
agency at community level.23 Also, the financial crisis revealed
deficiencies in the markets for OTC derivatives.24 The Euro-
pean Commission (“EC”) introduced a number of regulatory
measures impacting both exchange- and OTC traded energy
derivatives, aiming to recognize and prevent systematic risks
for Europe’s entire financial system as well as measures to
improve the supervision of individual financial service provi-
ders and capital market participants.25 Since the core regu-
lations of European capital markets law was already in place,
the question came up whether sector specific rules for the
energy market were necessary.26 Studies concluded that the
current capital markets framework did not properly address
market integrity issues in the electricity- and gas markets
and suggested that proposals for a basic, tailor-made market
abuse framework in the energy sector legislation for all elec-
tricity and gas products should be considered.27 An alternative
to such new framework was to increase the scope of MAR,
but it was not considered appropriate to include “behavior
that does not involve financial instruments, for example, to
trading in spot commodity contracts that only affects the
spot market”.28 As a result, regulatory packages with specific
rules for commodity trading sector were presented. Regu-
lations established by the First, Second and Third Energy
Packages were used to create an internal electricity market
based on three pillars: competition, energy security and

environment.29 The Third Package could be used as a starting
point to reform the energy sector and to justify the need for
sector specific rules relating to transparency and market
abuse.30 This package introduced the revision of current regu-
lations,31 the initiative to reform MiFID II,32 introduction of
REMIT and new regulators: the European Securities and
markets Authority (“ESMA”)33 with a supervisory role
within the scope of MiFID II, EMIR and MAD/MAR and
– specifically for the energy sector and REMIT – the
Agency for the Cooperation of Energy Regulators
(“ACER”).34 The objective of REMIT is to increase integ-
rity and transparency in the wholesale energy market to
foster competition for the benefit of final consumers of
energy. The aim of EMIR is to reduce systemic risk by
increasing market transparency and to mitigate counterparty
risk by introducing a clearing obligation for OTC derivatives.
MiFID II aims to make financial markets more transparent and
to increase the level of protection for investors. MAD/MAR
aims to increase public confidence and integrity of financial
markets.

2.2. Energy trading subjected to regulation

One of the obligations with the most far-reaching conse-
quences for Energy Trading companies, is the licensing
requirement under MiFID II for financial- and certain non-
financial entities.35 There is an exemption to this licensing
scheme, in case Energy Trading qualifies as “ancillary” to
regular business activity.36 The qualification as “ancillary” –

or traded for hedging purposes – is thus crucial for energy
companies who would want to avoid the license obligation
imposed by MiFID II.37 This exemption is still subject to dis-
cussion between regulators and industry players.38 Next to
MiFID’s far-reaching license obligation,39 other regulatory
obligations include reporting obligations, position limits, pro-
hibitions of insider trading and market manipulation.

2.2.1. Data reporting obligation

Obligations to report details of commodity derivative trans-
actions and fundamental data relating thereto, find their regu-
latory basis in EMIR40 and REMIT41 and MiFID II.42 Such
details include information on parties, price, venue of
execution, quantity, delivery type, interest rates maturity
date and details on clearing obligations. Under EMIR,
market participants43 have the obligation to report these
details to a trade repository, which in its turn reports to
ESMA.44 Under REMIT, information is reported to
ACER directly. The reporting obligations under REMIT
focus on the prevention of market abuse,45 whilst MiFID II
and EMIR refer to systemic risk.46 There is an overlap
between REMIT and EMIR regarding reporting obligations,
even though REMIT provides for an exemption for trades
which have been reported under EMIR already.47 The two
reporting streams trigger questions on effectiveness of report-
ing obligations and supervisory activities.48 In practice, it
appears that transaction reporting has not been flawless since
EMIR entered into force. Not only did ESMA fail to
provide clear and consistent guidance regarding which type
of transactions should be reported by whom, also it has
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been unclear what the regulators would actually do with the
information flow. In addition, market participants and indus-
try groups regularly point out the administrative burden of
data reporting obligations.

2.2.2. Position limits

MiFID II imposes a position limit regime, which means that
national regulatory authorities (“NRA’s”) should establish
limits on the positions an undertaking holds under a derivative
contract in relation to a commodity in order to prevent
market abuse.49 This means that the amount of commodity
derivatives a market participants has in its portfolio cannot
exceed a threshold set by an NRA. Such limits should
promote integrity of the market for the derivative and the
underlying commodity. For non-financial counterparties as
defined under EMIR, there is an exemption to the position
limit regime. The thresholds do not apply to positions
which are objectively measurable as reducing risks which
directly relate to their primary commercial activities. In prac-
tice, this means that market participants have an incentive to
include their trading activities under the hedging exemption.
Most Energy Trading companies are able to apply for this
exemption as their trades are backed by the assets they own.

2.2.3. Disclosure of inside information

MAD/MAR aim to increase the integrity of financial markets
through the prohibition of market abuse, by requiring market
participants to disclose price sensitive information and to pro-
hibit insider dealing and market manipulation. On the prohi-
bition of insider trading, both MAD/MAR50 and REMIT51

prohibit the use of inside information for acquiring or dispos-
ing financial instruments or wholesale energy products they
relate to. Differences can be found in the definition of
inside information; all information regarding commodity
derivatives falls under the scope of MAD/MAR including a
specific reference to emission allowances, but not all inside
information as defined in MAR equals that of the definition
of inside information of REMIT, which merely relates to
wholesale products.52 Another overlap is the obligation to
publicly disclose inside information.53 Again, the definition
of inside information differs between the two regimes. For
MAD/MAR, the obligation has a focus on all inside infor-
mation concerning the issuer of a financial instrument,
where REMIT points out that inside information should
relates to information relevant to the capacity and use of facili-
ties. Even though REMIT includes information relating to
commodity derivatives, the disclosure requirement is much
broader than under MAD/MAR. Information which is
specific enough to assume that it may influence related finan-
cial instruments is considered as inside information. For
energy companies, this could mean the key terms of com-
modity derivative contracts, but also information relating to
maintenance work and outages of a facility qualify as inside
information under REMIT and should be disclosed in a
timely manner.54 In addition, MAD/MAR and REMIT
coincide on the obligation to notify suspicious transactions
to the NRA.55 Like the prohibition of market manipulation,
this obligation is similar under MAD/MAR and REMIT,
with an equal carve out for wholesale energy markets.

Explanations of the obligations under MAD/MAR remain
high level which provoked market initiatives to develop stan-
dards for reporting in absence of a clear guidance.56

2.2.4. Market manipulation

REMIT provides for a sector specific prohibition on insider
trading and market manipulation, which was previously cap-
tured by MAD/MAR and MiFID II. As a result, both MAD/
MAR and REMIT prohibit the engagement in, or an attempt
to manipulate the market.57 Market abuse is a concept that
covers unlawful behavior in the financial markets and consists
of insider dealing, unlawful disclosure of inside information
and market manipulation. The concept of market abuse and
market manipulation as defined in REMIT is not similar to
the concept of market abuse to which article 102 of the
Treaty on the Functioning of the European Union refers
to, namely any abuse by one or more undertakings of a dominant
position within the internal market or in a substantial part of it
shall be prohibited as incompatible with the internal market in so far
as it may affect trade between Member State. As a consequence,
the market abuse prohibition under REMIT applies to all
market participants, even those which are non-dominant.
Also, competition law has a focus on the impact of compe-
tition on a market, whilst REMIT increases its scope to integ-
rity and transparency. ACER provides examples of market
manipulation, such as wash trades, placing orders with no
intention of executing them, cross market manipulation and
spreading false information through the media.58 In Novem-
ber 2015, the Spanish NRA imposed a EUR 25 million fine
on Iberdrola Géneración for manipulating the Spanish whole-
sale electricity market.59 Where market manipulation in the
energy landscape previously could only be challenged
through competition law and the abuse of a dominant pos-
ition, this case was the first where an NRA successfully
imposed the prohibition of REMIT. Since then, NRA’s
have taken a total of 13 sanction decisions, which were all
based on breaches of on breaches of the prohibition of
market manipulation under article 5 REMIT. Fines range
from EUR 1,500 for traders individually60 up to EUR 42,5
million in the most recent decision.61 None of these cases
focus on Energy Trading, but rather on trade in gas- and elec-
tricity markets with a physical delivery.

Section 3

3. ANALYSIS

3.1. Intersection financial regulations and energy
regulation

As seen above, Energy Trading finds itself in between finan-
cial- and energy regulation. The European Parliament
reflected on the interaction between financial regulations
and REMIT.62 It states that the prohibitions on trading on
inside information and market manipulation are formulated
in such a way that they are consistent with the MAD/MAR
and do not apply to financial instruments which are already
covered by that directive. In that way, REMIT has filled in
a gap by making the prohibition on market abuse and
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market manipulation, disclosure of inside information and the
reporting of suspicious transactions much more concrete for
the energy sector. The activities of Energy Trading companies
are captured in the intersection of both regulatory frameworks
– which show similarities as well as differences – and they
supervised by both ESMA and ACER (Figure 1).63

Differences between the two regulatory frameworks are
the result of the structure and characteristics of the products
which are traded.64 For example, physical settlement in
energy markets requires a physical infrastructure in facilitating
the settlement, whilst financial settlement doesn’t.65 Also, gas
and electricity as commodities and the specific features of
related derivatives played a role.66 Similarities between the
regulatory regimes for the energy- and financial markets are
derived from an overarching background: the monitoring of
the market and the corresponding authorization and license
requirements.

The objectives envisaged during the design of REMIT
provide a guideline to analyze whether the obligations on
market participants address the initial goals. The EC stated
that wholesale energy markets are crucial to the well-being
of citizens, competitiveness of business and the success of
the EU energy policy. It emphasized the importance that citi-
zens, businesses and NRA’s should have confidence in the
integrity of the market.67 REMIT aimed to create a frame-
work to ensure that these markets function properly, i.e.
their outcomes are not distorted by abusive market behavior,
but truly reflect market fundamentals.68 This means that the
regulation should appropriately govern the behavior of
market participants and that rules therein are complete, con-
sistent, adapted to the specifics of energy markets and designed
to effectively detect market misconduct.69 The EC concluded
that the lack and the divergence of the current set of rules was
insufficient to ensure the stable and orderly functioning of the
energy markets. This view was also supported by market-par-
ticipants.70 The EC furthermore stated that as long as the

necessary information is not available to NRA’s, abusive be-
havior will remain difficult to detect. While drafting
REMIT, several options to enforce rules were analyzed,
which ranged from self-regulation of markets, to extension
of MAD/MAR and MiFID II and rules defined at EU
level, where monitoring and enforcement could be executed
by ACER, another unique EU agency or member-states
themselves.71 The different options were set against the
impact on market stability, price, administrative costs, job cre-
ation and environmental costs. The most preferable solution
was the one where rules were defined at EU level and moni-
toring and enforcement was shared between ACER and
NRA’s. It has not been made clear by the legislator,
however, why the current financial regulatory framework
could not have been extended by widening the scope to com-
modity derivatives, especially since REMIT reflects so much
overlap with existing regulation.72 Was the establishment of
entirely new framework necessary and – if so – proportionate?
Do the implemented rules meet the standards that were envi-
saged and do they effectively manage the risk in energy
markets or could such rules have been implemented in the
current regulatory framework?73

3.2. Was REMIT inevitable?

3.2.1. Existing regulation

REMIT introduced prohibitions of insider trading and
market abuse for Energy Trading which was not previously
addressed by other financial regulations. It is however not
clear how these prohibitions add to REMIT’s goals, such as
a higher level of transparency.74 Transparency does not auto-
matically lead to a better functioning market. Nor does imple-
menting a regulation which imposes obligations which are
also reflected in other types of regulations. Looking at the
scope of REMIT, it might seem tempting for a regulator to

Figure 1. Position Energy Trading companies in European financial- and energy legal frameworks.
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draft comprehensive regulations to capture all possible finan-
cial instruments and market participants. When doing so, not
only supervision and enforcement might be put under
pressure, but also a negative effect on market and its liquidity
might come into effect. Ford and Kay state that the conclusion
that systemic risk justifies extended regulation on banks, is not
persuasive in itself and might lead to regulation of any activity
which competes with any activity undertaken by a regulated
firm.75 To prevent over-regulating, the regulator should assess
which exact instruments and market participants add to the
risk which is to be prevented by the regulation. This analysis
is not reflected in REMIT or its preparatory documents. At
least, the regulator did not show a reasoning why certain
instruments may have an effect on the market which could
lead to a more stable financial market with transparent
prices and increased competition. Also, imposing obligations
derived from competition law on market participants
without a dominant position does not align with a desire to
prevent systemic risk to occur. After all, without a dominant
position it is a challenge to impose a systemic risk to the real
economy. Hence, a causal connection between regulatory
obligations and risks imposed on companies active in
Energy Trading is not evident. As a result, the regulator has
imposed a pressure not only on itself by having the obligation
to process enormous amounts of reported data, but also on the
market participants. The same effect could have been estab-
lished by amending the current regulatory framework, for
example by increasing the scope of EMIR regarding reporting
obligations and including energy derivatives under the prohi-
bition of insider trading and the disclosure of inside infor-
mation under MAD/MAR. It is not said that the merger of
the different sets of obligations is necessarily more effective
or the only option, but looking at the impact of a diversified
portfolio of regulations and supervisory tools applicable to
Energy Trading, it would have been logical to question its
viability. As REMIT does not Such research is not reflected
in REMIT or its preparatory documents and it is therefore
not necessarily evident that the goals of REMIT could not
have been obtained by enhancing the scope of existing regu-
lation, such as MAD/MAR and EMIR.

3.2.2. Market characteristics

The effect of REMIT on energy companies is large, especially
in the field of data reporting and disclosure of inside infor-
mation.76 As seen in Section 2, obligations and prohibitions
in the field of reporting obligations, the prohibition of
insider trading, market manipulation and disclosure of inside
information overlap in some ways. Different regulatory
models covering similar topics and addressing similar actors.
This leads to confusion amongst market participants. The
exact scope of obligations has to be distilled from a diverse
set of regulations and may lead to a lack of clarity on which
activities are subjected to regulation. Not only does such con-
fusion on how to comply with which rules lead to a high
workload for compliance departments of impacted market
participants and high costs for engaging external counsels, it
also increases the risk for market participants not to comply
with the rules simply because they are too confusing.77 In
view of the overarching principle of a desire to increase

transparency in the market, this regulatory paradox imposes
an unclear burden of obligations on market participants.

REMIT does not address specific risks related to Energy
Trading, such as market-, credit- and operational risk or
specific risks relating to the identity of market participants.
The EC has taken the position that regulation should be
focused on the character of financial instruments which are
being traded in the first place and not on the identity of finan-
cial institutions or energy companies.78 There are several
arguments to support the position that Energy Trading
should be subjected to a different regulatory scope than
capital markets. Energy companies state that their Energy
Trading activities are backed by assets and are there therefore
less risky.79 The EC seems to implicitly underline this argu-
ment by including a “hedging” carve out in MiFID II. Sec-
ondly, energy companies do not cause the same systemic
risks as other financial market participants do, which view is
also supported by regulators.80 Energy companies do not
have access to central back liquidity to meet liquidity require-
ments and do not take deposits from private clients.81 There-
fore, they should not be exposed to financial regulations to
the same level as other financial players. At the same time,
energy companies’ role as producers of crucial commodities
for society, is systemic in itself. Also, the physical product
relating to the financial instruments traded by energy compa-
nies are meant to be consumed by individuals, who are
strongly dependent of the end product and – indirectly –

affected by fluctuations and movements on the market.
These arguments all relate to specific characteristics of the
energy sector. Preparatory documents for REMIT could
have addressed that even though energy companies do not
hold deposits and in that sense are quite different than
banks, they do have significant market power because they
are the dominant actors in determining ultimate consumer
prices. This is a different argument than that market abuse
in one member state does not only affect wholesale prices
across national borders, but also retail prices for consumers.82

Moreover, economic studies on the effects of transparency on
the market, its level of liquidity and costs of risk management
for energy trading companies and the real economy could
have been taken into account.83 This has not been done
and a holistic approach of the functioning of Energy
Trading, its risks and markets is not apparent.84 Research on
the psychological effects on market participants, trading pat-
terns and economic behavior of subjecting Energy Trading
to a regulated regime and a heavily supervised environment
could have had consequences for ideas on effectiveness of
transparency in a market. It seems that REMIT does not
address the link between the implications of REMIT on the
risks in the market for energy derivatives. This position is
understandable from a legal perspective, since the internal
legal reasoning behind legislation is a legal justification in
itself. However, a regulator should not only use the point of
view from a legal scholar in addressing legislation which has
an (economic) effect on a market, but should apply a more
balanced approach by taking into account a more normative
study on the social, political and economic effects of regu-
lation. One can make a comparison to markets where agricul-
tural derivatives are being traded. After the crisis in 2007,
criticism regarding these types of derivatives followed the
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same patterns as for energy derivatives.85 The regulatory fra-
mework for agricultural derivatives consists of MiFID II,
EMIR and MAD/MAR, but a specific – agriculture
focused – framework like REMIT is missing.

4. Conclusions

The focus of this research is to expose the regulatory model
which applies to energy companies involved in Energy
Trading and to investigate the boundaries and obligations on
their activities imposed by this model and on the other to
analyze if REMIT is indispensable looking back now that
REMIT’s 10th anniversary is approaching. Section 1 reflects
the reasons why energy companies conduct Energy Trading
and the risks relating thereto. The regulatory framework in
Section 2 shows that there is an overlap between REMIT and
financial regulatory frameworks such as MAD/MAR, MiFID
II and EMIR in the field of reporting obligations, prohibitions
of insider trading and market manipulation and the disclosure
of inside information. It appears that REMIT filled in a regu-
latory gap which was left open in current financial regulation.
When focusing on a purely internal legal assessment, it can be
concluded that the introduction of obligations of transaction
reporting and the prohibition of market abuse, insider trading
and market manipulation could contribute to a properly func-
tioning energy market in the sense that it´s outcome is not dis-
torted by the behavior which REMIT prohibits. Section 3
addresses the background and rationale of both REMIT and
financial regulations and concludes that REMIT has imposed
a large set of regulatory obligations on both market participants

and regulatory authorities. Paragraph 3.2.1 concludes that pre-
paratory documents do not reflect the full scope of the current
existing framework and the pros and cons of amending them to
meet REMIT’s aims and goals, whilst a more normative analy-
sis on the affected market, its liquidity and other economic
effects could have led to a different outcome. Not only did
the EC failed to assess these effects and specific market charac-
teristics whilst drafting REMIT, it does not give signs that it
takes the economic scope of REMIT into account going
forward, like the systemic risk imposed by energy companies
as reflected on in paragraph 3.2.2. Often the argument is
simply that some rule is “necessary on investor protection
grounds”. The administrative costs of regulation or long term
economic effects do not always receive the attention they
deserve. The more important regulatory burden is the effect
and costs on market participants, on their innovative behavior
and on competitive response.86 And as a result thereof, ulti-
mately on the effect on consumers and the price they have to
pay for energy products. Given the number of sanctions
imposed under REMIT, it appeared that the regulation has
matured over the last years. But one should have no envy for
regulators: the scope of financial regulation is increased and
workload generated by the obligations laid down in the regu-
lations is bigger than ever. The question is whether regulators
and market participants are ready to face market developments
within the boundaries that REMIT impose.

*** ▪
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Center, University of Tilburg, the Netherlands Senior Legal
Counsel Vattenfall N.V., Amsterdam, the Netherlands.

Notes
1 Regulation (EU) No 1227/2011 of the European Parliament

and of the Council of 25 October 2011 on wholesale energy
market integrity and transparency entered into force on 28
December 2011. The regulatory core of REMIT consists of
prohibitions of market abuse, inside trading and market
manipulation and obligations in relation to the publication
and reporting of information relating to products traded in
wholesale energy markets. Subjected to REMIT are contracts
for the supply of electricity or natural gas where delivery
takes place in the European Union, contracts relating to the
transportation thereof and derivatives relating to such transpor-
tation or the production, trading or delivery of electricity and
natural gas. Both OTC and derivatives traded on regulated
markets are in scope.

2 Derived from: (i) Directives 2009/72 EC of the European Parlia-
ment and of the Council of 13 July 2009 concerning common
rules for the internal market in electricity and repealing Directive
2003/54/EC; and (ii) Directive 2009/73/EC of the European
Parliament and of the Council of 13 July 2009 concerning
common rules for the internal market in natural gas and repealing
Directive 2003/55/EC, I use the term energy companies for enti-
ties which are active in the productions of energy, but also in
transmission, distribution and delivery of electricity, gas
without being end users.

3 Directive 2003/6/EC of the European Parliament and of the
Council of 28 January 2003 on insider dealing and market
manipulation (market abuse) and Commission Directive 2004/
72/EC of 29 April 2004 implementing Directive 2003/6/EC
of the European Parliament and of the Council as regards

accepted market practices, the definition of inside information
in relation to directives on commodities, the drawing up of list
of insiders, the notification of managers’ transactions and the
notification of suspicious transactions, replaced by Regulation
(EU) No 596/2014 of the European Parliament and of the
Council of 16 April 2014 on market abuse (market abuse regu-
lation) and Directive 2003/6/EC of the European Parliament
and of the Council and Commission Directives 2003/124/EC,
2003/125/EC and 2004/72/EC and corresponding Directive
2014/57/EU of the European Parliament and of the Council o
16 April 2014 on criminal sanctions for market abuse (market
abuse directive).

4 Regulation (EU) No 648/2012 Of The European Parliament
and of The Council of 4 July 2012 on OTC derivatives,
central counterparties and trade repositories and Regulation
(EU) 2019/834 of the European Parliament and of the
Council of 20 May 2019 amending Regulation (EU) No
648/2012 as regards the clearing obligation, the suspension of
the clearing obligation, the reporting requirements, the risk-
mitigation techniques for OTC derivative contracts not
cleared by a central counterparty, the registration and supervi-
sion of trade repositories and the requirements for trade repo-
sitories (EMIR Refit).

5 Directive 2014/65/EU of the European Parliament and of the
Council of 15 May 2014 on markets in financial instruments
and amending Directive 2002/92/EC and Directive 2011/61/
EU and Regulation (EU) No 600/2014 of the European Parlia-
ment and of the Council of 15 May 2014 on markets in financial
instruments and amending Regulation (EU) No 648/2012. The
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large volatility in commodity markets formed one of the key
reasons to revise MiFID II and increase regulatory oversight.
By adopting MiFID II, the EC introduced a market structure
which aimed to close loopholes and ensure that trading, wherever
appropriate, takes place on regulated markets. See, L Nijman,
“The Impact of the New Wave of Financial Regulation for
European Energy Markets” (2012) 47 Energy Policy 468–77.
(MAD/MAR) and EMIR which refer to financial instruments
are updated by way of general repeal in Art. 94 MiFID II and
therefore as of 3 January 2018 have to be applied to the wider
scope of derivatives and financial instruments as defined in
MiFID II.

6 S Pront-van Bommel, “The Development of the European Elec-
tricity Market in a Juridical No Man’s Land” in A Dorsman (ed),
Financial Aspects in Energy. A European Perspective (Springer, 2011).

7 JC Hull, Options, Futures and Other Derivatives (Essex: Pearson
Education Limited, 2012), 1 and J Biggins, “‘Targeted Touch-
down’ and ‘Partial Liftoff’: Post crisis Dispute Resolution in the
OTC derivatives Markets and the Challenge or ISDA” (2012)
13(12) German Law Journal 1299.

8 Biggins, supra n 7, p. 1300.
9 Hull, supra n 7, p. 23. Liquidity describes the degree to which an

asset or security can be quickly bought or sold in the market
without affecting the asset’s price. The importance of liquidity
as a prerequisite to market functioning is a basic assumption in
the development of financial regulations.

10 When defining a regulatory framework to address trading in
derivatives, several questions arise: Which risks do firms hedge?
How much do they hedge? How far ahead do they hedge?
What determines corporate hedging policy? Should firms
hedge at all? “as straightforward as it might appear, these ques-
tions are still largely unresolved”, see S Moeller and P MacKay,
“The Value of Corporate Risk Management” (2006) SSRN Elec-
tronic Journal and “academic guidance is still lacking”, see G
Poitras, Commodity Risk Management (Routledge, 2013), 48.

11 JR Macey, “Derivative Instruments; Lessons for the Regulatory
State” (1996) 21 Journal of Corporation Law 69–93, https://
digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=
2441&context=fss_papers.

12 Examples of exchanges where derivatives are traded include
Nordpool, Powernext, the Intercontinental Exchange and the
New YorkMercantile Exchange. A majority of traded derivatives
is conducted by an intermediate party; a broker. A broker usually
lays off much or all of the risk of its client-initiated derivatives
positions by running a “matched book,” that is, by aiming for off-
setting trades, profiting on the differences between bid and offer
terms. See also D Duffie, “The Failure Mechanics of Dealer
Banks” (2010) 24(1) Journal of Economic Perspectives 51–72.

13 According to Hull, supra n 7, p. 15: Speculation is the activity
where a market player takes a position in order to make profit,
whilst hedgers want to avoid exposure to adverse market move-
ments in the price of an asset. Speculation is therefore the oppo-
site of hedging: taking upon a risk in order to make profit instead
of mitigating a risk with the objective to avoid a loss. Speculation
can be a business in itself and the return for speculators is not
guaranteed. The in-house professional execution of speculative
trading is proprietary trading. The objective of these (in-house)
departments is to make money and in planning to do so, they
use their working capital.

14 According to Hull, supra n 7, p. 16: Arbitrage is a process whereby
market participants profit from price discrepancies. This is done
by simultaneously entering into transactions relating to a similar
product in two or more markets. Since one trade stands in for
the other, arbitrage can be risk free. The possibility to arbitrage
only exists if a product is priced differently on different market

or if this difference is the result of the difference in currency
rates or other variables. Interesting in the process of arbitrage is
that there is a short window of opportunity for market partici-
pants, since the forces of supply and demand will eventually
create a balance between the different markets.

15 Functions may overlap or intertwine. An illustrative example can
be found in the decline of Enron, being an energy company
transformed into a derivative trader. According to Partnoy,
supra n 15, Enron shifted its business model from being an
energy company to a derivative trader. It’s decline was based
on – amongst others – the risks imposed to the company as a
result of derivative trading, such as the use of “prudency” reserves
in order to smooth out profits and losses over time and the mis-
marking of forward curves to hide losses and for traders to receive
higher bonuses, see F Partnoy, “Testimony in the Hearings
Before the US Senate Committee on Governmental Affairs”,
24 January 2002, https://www.gpo.gov/fdsys/pkg/CHRG-
107shrg78614/html/CHRG-107shrg78614.htm.

16 IH Cheng and W Xiong, “Why Do Hedges Trade So Much”,
Working Paper Dartmouth College Hanover New Hampshire,
Hanover, 2013.

17 D Duffie, “Challenges to a Policy Treatment of Speculative
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18 C Staritz and K Küblböck, “Re-regulation of Commodity
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dation for Development Research (ÖFSE), No. 45, 2013 and
D Lautier and F Raynaud, “Systemic Risk in Energy Derivative
Markets: A Graph-Theory Analysis” (2012) 33(3) The Energy
Journal.

19 SE Eisma (red.), Leerboek Effectenrecht (Ars Aequi Libri, 2002), 11.
Also, the energy sector in the European Community was nation-
ally segregated and energy itself was regarded as being too bound
with national sovereignty and national survival. Talus explains
that the system of energy monopolies, which played a role in
rebuilding European economies after WWII, had lost its
purpose and its political legitimacy (K Talus, EU Energy Law
and Policy. A critical Account (Oxford University Press, 2013).
Daintith and Hancher stated that: In this Respect that There is No
Indication in the Treaty of the European Union that the Basic Range
of Rules Should Not be Applicable in the Energy Sector as in All
Others Covered by the Treaty. T Daintith and L Hancher, “The
Management of Diversity: Community Law as an Instrument
of Energy and Other Sectoral Policies” (1984) 4(1) Yearbook of
European Law 123–67.

20 As a result of a sector inquiry in the energy market in 2007, the
EC concluded that in many consumers’ views, the lack of trust in
the functioning of wholesale markets, price formation and
wholesale trading mechanisms and market manipulation were
the reason for past price increases. (See: European Commission,
“DG Competition Report on Energy Sector Inquiry”, Brussels,
10 January 2007, https://ec.europa.eu/competition/sectors/
energy/inquiry/index.html). The choice for specific rules for
the energy market regarding transparency and market abuse is
largely derived from recommendations from regulatory bodies
based on consultation documents reflecting opinions of market
participants, including exchanges and energy companies (See
for example: Committee of European Securities Regulators
(“CESR”) and the European Regulators’ Group for Electricity
and Gas (“ERGEG”) advice to the European Commission in
the context of the Third Energy Package Response to Question
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p. 235: An agency at Community level, to be competent for issues
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24 Even though the financial crisis did not start as a result of an
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ernance and Modern Financial Markets” (2013) 41(2) Journal of
Comparative Economics 386–400. On the increased attention on
markets for OTC derivatives, see Hull, supra n 7 and M Kerste,
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(2015) 78(C) Energy Policy 22–30.

25 CV Communication of the Commission on European financial
supervision, 27 may 2009, COM(2009) 252 final.
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EMIR, MiFID II.

27 CESR and ERGEG advice to the European Commission in the
context of the Third Energy Package Response to Question F.20
– Market Abuse, CESR 08/739, p. 4. Also, CESR and ERGEG
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2014), 309.

28 Regulation 596/2014 (MAR), recital 20.
29 M Sokolowski, Regulation in the European Electricity Sector (Rou-

tledge, 2016). The First Package on common rules for the
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Limited, 2014). First Package: Directive 96/92/EC of the

European Parliament and of the Council of 19 December 1996
concerning common rules for the internal market in electricity
and Directive 98/30/EC of the European Parliament and of
the Council of 22 June 1998 concerning common rules for the
internal market in natural gas. The Second Package focused on
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improving the third party access regime. Second Package: Direc-
tive 2003/54/EC of the European Parliament and of the Council
of 26 June 2003 concerning common rules for the internal
market in electricity and repealing Directive 96/92/EC – State-
ments made with regard to decommissioning and waste manage-
ment activities; Directive 2003/55/EC of the European
Parliament and of the Council of 26 June 2003 concerning
common rules for the internal market in natural gas and repealing
Directive 98/30/EC; Regulation (EC) No 1228/2003 of the
European Parliament and of the Council of 26 June 2003 on con-
ditions for access to the network for cross-border exchanges in
electricity; and Regulation (EC) No 1775/2005 of the European
Parliament and of the Council of 28 September 2005 on con-
ditions for access to the natural gas transmission networks.

30 The Third Package Directive 2009/72/EC concerning common
rules for the internal market in electricity and repealing Directive
2003/54/EC; Directive 2009/73/EC concerning common rules
for the internal market in natural gas and repealing Directive
2003/55/EC; Regulation (EC) 713/2009 of the European Par-
liament and of the Council of 13 July 2009 establishing an
Agency for the Cooperation of Energy Regulators; Regulation
(EC) 714/2009 on conditions for access to the network for
cross-border exchanges in electricity and repealing Regulation
(EC) 1228/2003; and the Regulation (EC) 715/2009 on con-
ditions for access to the natural gas transmission networks and
repealing Regulation (EC) 1775/2005. The package was based
on the following assumptions: (i) unbundling of network oper-
ators from supply or production companies; (ii) strengthening
the power and independence of national regulators by granting
them the right to use certain regulatory tools; (iii) cooperation
between transmission system operators and the creation of a
European network for transmission system operators; and (iv)
increased power of consumers by providing national regulators
with increased powers to enable more transparency.

31 The prospectus directive: Directive 2003/71/EC of the Euro-
pean Parliament and the Council of 4 November 2003 on the
prospectus to be published when securities are offered to the
public or admitted to trading and amending (Directive 2001/
34/EC, OJ L345, 31 December 2003) and the transparency
directive (Directive 2004/109/EC of the European Parliament
and of the Council of 15 December 2004 on the harmonization
of transparency requirements in relation to information about
issuers whose securities are admitted to trading on a regulated
market and amending Directive 2001/34/EC, OJ L390, 31
December 2004 were revised and MAD was replaced by the
Regulation on insider dealing and market manipulation
(market abuse) (Proposal for a Regulation of the European Par-
liament and of the Council on Insider Dealing and Market
Manipulation (market Abuse) of 20 October 2011, COM
(2011) 651 final).

32 According to Cameron and Heffron, the justification of this revi-
sion was twofold; the financial crisis revealed weaknesses regard-
ing the regulation of derivatives and the increasing complexity of
financial instruments required an increased investor protection
(see P Cameron and R Heffron, Legal Aspects Of EU Energy Regu-
lation (Oxford University Press, 2016), 19. Also, financial regula-
tors saw the commodity markets as being part of the systemic risk
which is faced by banks and similar institutions that trade deriva-
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within the scope of financial regulation. The EC claimed that
reforms were necessary due to market- and technological devel-
opments which caused several provisions in MiFID to be out-
dated and plans for MiFID II emerged.

33 COM(2009) 503 final, art. 3(1).
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transactions.
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gers obligations based on MiFID II, but the license obligation
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2013/36/EU of the European Parliament and of the Council
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ment firms, amending Directive 2002/87/EC and repealing
Directives 2006/48/EC and 2006/49/EC and Regulation (EU)
No 575/2013 of the European Parliament and of the Council
of 26 June 2013 on prudential requirements for credit institutions
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fied in regulatory technical standard 20 (https://ec.europa.eu/
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that precede the date of calculations.

Another effect on energy companies is the exemption from
MiFID II of CO2 emission rights (under Annex 1, part C (6)
and (11)) and the so-called “REMIT carve-out”, under which
physically settled contracts that are traded on a venue are financial
instruments are exempted from the definition of financial instru-
ments: power and gas contracts with delivery in the EU that are
traded on an OTF and which must be physically settled (i.e.
parties must have “proportionate arrangements” in place to
make or take delivery of the underlying commodity, with “uncon-
ditional, unrestricted, enforceable obligations” to make or take
delivery) are not considered as financial instrument. Replacement
of physical delivery with cash settlement in this case is not allowed.

37 B De Bruijne and LM Hiemstra, “MiFID II: sombere vooruit-
zichten voor energiebedrijven” (2015)Nederlands Tijdschrift voor
Energierecht.

38 See for example: Joint Industry Group advocacy paper on the
commodity market exemption: Future EU 27 Commodity Markets
Exemption under the MiFID II Review, d.d. 12 May 2020, https://
www.dai.de/files/dai_usercontent/dokumente/positionspapiere/
Future%20Commodity%20Markets%20Exemption_12052020_
final_sent.pdf.

39 Such as the requirements based on the capital requirements direc-
tive which are triggered by a license obligation: Directive 2013/
36/EU of the European Parliament and of the Council of 26 June

2013 on access to the activity of credit institutions and the pru-
dential supervision of credit institutions and investment firms,
amending Directive 2002/87/EC and repealing Directives
2006/48/EC and 2006/49/EC and Regulation (EU) No 575/
2013 of the European Parliament and of the Council of 26
June 2013 on prudential requirements for credit institutions
and investment firms and amending Regulation (EU) No 648/
2012 Text with EEA relevance

40 Article 9 EMIR.
41 Article 7 and 8 REMIT. Under REMIT, a list of types of trans-

actions is provided that have to be reported to ACER and, in
addition, a list of contracts which have to be reported upon
request. Specific details of transactions subject to the reporting
obligation include price, quantity, parties and beneficiaries
(source: Commission Implementing Regulation (EU) No
1348/2014 of 17 December 2014 on data reporting implement-
ing Article 8 (2) and Article 8 (6) of Regulation (EU) No 1227/
2011 of the European Parliament and of the Council on whole-
sale energy market integrity and transparency). Under REMIT, a
list of types of transactions is provided that have to be reported to
ACER and, in addition, a list of contracts which have to be
reported upon request. Specific details of transactions subject to
the reporting obligation include price, quantity, parties and ben-
eficiaries (source: Commission Implementing Regulation (EU)
No 1348/2014 of 17 December 2014 on data reporting imple-
menting Article 8 (2) and Article 8 (6) of Regulation (EU) No
1227/2011 of the European Parliament and of the Council on
wholesale energy market integrity and transparency).

42 Article 8 and 10 MiFIR.
43 EMIR introduces several categories of counterparties with differ-

ent obligations: financial counterparties (“FC”) as defined under
MiFID II, small financial counterparties who belong to a group
whose aggregate positions in OTC derivatives are EUR 8
billion or below (“SFC”), non-financial counterparties above
the clearing threshold (“NFC+”) and non-financial counterpar-
ties under the clearing threshold (“NFC−”).

44 Art 9 EMIR. According to Title VII of EMIR, a trade repository
is defined as a legal person that centrally collects and maintains the
records of derivatives and EMIR provides for a separate section
on requirements for trade repositories regarding organizational
arrangements and operational reliability.

45 Market abuse under REMIT is not defined in the same way as in
article 102 Treaty on the Functioning of the European Union
(see paragraph 2.2.4).

46 The obligation under MiFID II to report transactions and related
transparency requirements fall into two categories: (i) general
transparency requirements regarding pre- and post-trade disclos-
ure of transaction details; and (ii) transaction reporting obligations
relating to a notification obligation of a market participants pos-
ition to regulators.

47 Article 8 (3) REMIT.
48 LM Hiemstra, “Energy Trading and Its Multiplicity of Supervi-

sors. Effectiveness of Fragmented Supervision and Information
Sharing in View of Reporting Obligations for Energy Trading
Companies”, TARN Working Paper 4/2020.

49 Article 57 MiFID II.
50 Article 2 MAR.
51 Article 3 REMIT.
52 ESMAFinal ReportMARPDF, p. 48, https://www.esma.europa.

eu/sites/default/files/library/2015/11/2015-esma-1455_-_final_
report_mar_ts.pdf.

53 Article 17 MAR and article 4 REMIT.
54 In November 2015, the Estonian transmission system operator

Elering was fined by the Estonian competition authority for a
failure to disclose information on maintenance work to a
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