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Abstract

My goal in this work is to outline a specifically legal harm principle that is derived from
John Stuart Mill’s harm principle in On Liberty. | will do this by providing a close reading of On
Liberty and comparing it to what he says in chapter V of Utilitarianism. | believe that these two
works provide a foundation for a harm principle that defines the domain and limits of the law.
While this goal is not new, | focus on Mill’s general harm principle and the two maxims that he
believes make it up in order to construct a relatively clear legal harm principle which becomes a
part of his general principle. | believe that this may also make clearer what Mill’s view of the
limitations of speech are and that he would allow that certain sorts of hate speech are not only

within the domain of the law but that they could legitimately be prevented through the law.
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A Note on Citations
Much of this work will rely on John Stuart Mill’s On Liberty and Utilitarianism. I will,

therefore, use abbreviated in text citations for his works. I will use the following abbreviations

for these texts:

Works by John Stuart Mill will be referenced by abbreviated title, chapter, and paragraph
number. Ex. (OL II: 14)

(OL) Mill, On Liberty.

V) Mill, Utilitarianism.

(A) Mill, Autobiography.



Preface

My goal in this work is to outline a specifically legal harm principle that is derived from
John Stuart Mill’s harm principle in On Liberty. | will do this by providing a close reading of On
Liberty and comparing it to what he says in chapter V of Utilitarianism. | believe that these two
works provide a foundation for a harm principle that defines the domain and limits of the law.
While this goal is not new, | focus on Mill’s general harm principle and the two maxims that he
believes make it up in order to construct a relatively clear legal harm principle which becomes a
part of his general principle. | believe that this may also make clearer what Mill’s view of the
limitations of speech are and that he would allow that certain sorts of hate speech are not only
within the domain of the law but that they could legitimately be prevented through the law.

In the introduction I will focus on preliminary definitions and concepts that help to frame
the overall project. I will look at liberty and why liberty is seen as such an important value. | will
also describe what the criminal law is and why—because of its coercive and invasive nature—it
is important to focus on understanding its limits. I will then propose why | believe the harm
principle is a likely starting point for understanding the limits to liberty interference.

After framing the issue in the introduction, the first section of this work will focus on
what I call Mill’s general harm principle. I will attempt to parse out Mill’s goals with his
principle and discuss the ways in which his principle is a very general principle that describes all
manners of liberty infringement from the most basic to the serious. Doing this requires
examination of the limits of the general harm principle regarding individual liberty as well as
separating what Mill believes is the inviolable self-regarding sphere of liberty from the harm
principle. This section serves as an exegesis of Mill’s general principle in On Liberty.

The second section will focus on defining a specifically legal harm principle that |



believe can be found in On Liberty though Mill is not focused on this task. I believe that Mill
leaves several clues as to where he believes the domain of the law and the extra-legal domain
come apart. By looking at what he says in On Liberty regarding harm and rights I will argue that
chapter V of Utilitarianism can give us the rest of what we need to get a legal harm principle
from Mill that is not only consistent with the general harm principle but is extracted from it and
serves as an important principle within it.

The final section will serve as an application of the legal harm principle. I will focus on
the issue of speech because while Mill spends a large portion of On Liberty defending the right
to free speech, he also recognizes its limitations. Mill’s corn dealer example (OL Il1: 1) shows
that, in principle, Mill allows for limitations to the free expression of speech. I will use this to
then argue that Mill could claim that certain types of controversial hate speech fall within the
domain of the law. I believe that the legal harm principle allows for such a discussion and
furthermore, that a Millian justification can be had for actually limiting hate speech through the

law.



Introduction
The Importance of Liberty and Autonomy
1.1 The Importance of Liberty
Robert Paul Wolff in A Defense of Anarchism and John Stuart Mill in On Liberty note
that one of the most important issues within political philosophy is determining whether the
moral autonomy of individuals is compatible with the legitimate authority of the state.® While
there are many definitions of individual liberty or autonomy, it can most easily be described as
the ability to choose how one shall live one’s life or the ability to self-govern. Legitimate state or
governmental authority, on the other hand, is the right to govern or to have others obey orders,
laws, or rules. There is an undeniable tension that exists between these two essential
philosophical notions. The prevailing argument which illustrates the strain between these two
concepts is as follows: if it is the case that individuals are and should be considered autonomous
agents, then this means they are self-governing agents. If they are self-governing, autonomous
agents, then these agents have sole authority over their own actions. This legitimate authority
implies the right to govern. If they are the sole legitimate authority over their own actions, then it
seems inconsistent that there are others (i.e. the state) that have legitimate authority (i.e. the
right) to dictate how individual agents behave. If an outside agent (i.e. the state) has legitimate
authority over another individual, then this means that the outside agent (the state) has the right
to govern and the right to be obeyed when governing. If this is the case, then individual agents
are not autonomous after all.? This tension with autonomy and government is inherent in (most,

if not all) societies which 1. have a body of laws and a system of government that forbid its

! Robert Paul Wolff, In Defense of Anarchism, (New York: Harper Torch books, 1970) 3—4; John Stuart Mill, On
Liberty, (Indianapolis: Bobbs-Merrill Educational Publishing, 1956) I: 2.
2 \Wolff, In Defense of Anarchism, 3—4.



citizens, who are presumed to be autonomous, from performing certain acts and 2. such
government is thought to have a genuine right to be obeyed. While I am not concerned with
arguing over how states gain authority or if the authority they have is rightful or not, I am
concerned with how liberty serves as a moral limit on the sorts of actions that the state can
prohibit and how a penal law can be morally justified when it leads to the coercion and liberty
invasion of its citizens.

At this point, it is important to note that there are different conceptions of liberty. The
anarchist, such as Wolff, claims that liberty is absolute and consists of the ability to do what one
wants, when one wants. Furthermore, since the only way in which the state is able to obtain
authority over its citizens is by encroaching on this ability of its citizens to do what they want
when they want, then such authority to rule is never legitimate.®> However, while the liberal, such
as Mill, agrees that there is tension between liberty and authority, one of the primary reasons to
support governmental authority is to obtain security and protection against the threat of others—
which actually helps to maintain and even expand liberty. The liberal argues that the anarchist
concept of absolute liberty comes with too many problems. If everyone were absolutely free to
do whatever it was that he/she wished to do, as the anarchist demands, then agents are free to
assault and murder others.* This absolute liberty does not seem likely to produce any kind of
working society and actually restricts much more than it expands liberty. Each agent would lack
security of person and property and would have no recourse to prevent threat other than to
produce threat in kind. This unbridled liberty, therefore, seems undesirable and not very
valuable—at least not very valuable to all agents, only the strongest among them would tend to

benefit.

3 Wolff, In Defense of Anarchism, 3—4, 51.
4 Joel Feinberg, Social Philosophy, (Englewood Cliffs, NJ: Prentice Hall, 1973) 22-3.



To remedy this problem with unrestrained liberty, liberals and most other theorists often
propose a more limited version of liberty which allows for the greatest amount of liberty for each
individual that is consistent with the same amount of liberty for others.® These autonomous
agents choose to sacrifice certain freedoms for security and protection. This understanding of
liberty, while giving up the ability to do whatever one wants, when one wants, is a much more
secure and even robust version which, in actuality, would allow for a more extensive liberty
base. This wider liberty is gained by employing a state to which agents give certain authority to
restrain certain liberty-invading behaviors. This authority allows for agents to go about
unmolested in exchange for refraining from molesting others.® Hence, there is a reason or
motivation to give up absolute liberty for the sake of security and a more limited, albeit
expansive, liberty. This tradeoff of absolute liberty for protection is not unqualified and there are
still moral limits that the government must maintain to claim moral legitimacy. Mill’s method of
determining acceptable infringement of liberty, which is the primary focus in what follows,
comes in the form of what has been labeled “the harm principle” which states that “the sole end
for which mankind are warranted, individually or collectively, in interfering with the liberty of
action of any of their number, is self-protection. That the only purpose for which power can
rightfully be exercised over any member of a civilized community, against his will, is to prevent
harm to others” (OL I: 9). This dissertation serves as a commentary on how this principle can be
used as a method of protecting, preserving, and maintaining liberty generally and I will further
argue that the harm principle can be used to derive a legal principle to determine limits for the

law as well. Yet before this principle is even defended and/or analyzed, a natural question that

5 This concept is often associated with John Rawls, A Theory of Justice (1971), 60.

® This interpretation borrows heavily from the social contract tradition as represented by Thomas Hobbes, Leviathan,
(1651); John Locke, Second Treatise of Government (1689); and Jean Jacque Rousseau, On the Social Contract,
(1762).



arises is: why is there such a presumption of liberty and autonomy?

1.2 The Presumption of Liberty

As legal philosopher Joel Feinberg’ notes, “whatever else we believe about freedom
[liberty], most of us believe that it is something to be praised, or so luminously a Thing of Value
that it is beyond praise.”® Indeed many other values that we have, it seems, presume that we also
have a certain degree of liberty. H.L.A. Hart claims that

The unimpeded exercise by individuals of free choice may be held a value in itself
with which it is prima facie wrong to interfere; or it may be thought valuable
because it enables individuals to experiment—even with living—and to discover
things valuable both to themselves and to others.®

Mill also argues that liberty is one of the highest social and individual values. He believes that
certain liberties, namely the liberties of speech, thought, and certain sorts of non-harmful actions,
make up individuality and this is “one of the principle ingredients of human happiness, and quite
the chief ingredient of individual and social progress” (OL I1l: 1). The ability to choose what we
are going to do and how we are going to act is a way to decide what sort of person we are going
to be. It is what makes us good or bad people, moral or immoral, or good or bad citizens. Liberty
and a presumption of liberty, all things being equal, allows for and contributes to social and
individual progress, many people see the liberty of choice to act/think/speak (or not) as one of
the key elements of social and individual progress. It seems, then, that there is a presumption of
liberty and autonomy built into our everyday concepts, values, and the idea of the “good life.”

It is noteworthy that even critics of liberalism, and not merely the above quoted liberals,

7 Feinberg believes the presumption of liberty is so important that he developed a four-volume series, The Moral
Limits of the Criminal Law, which delves into the moral restrictions on the criminal law. Feinberg’s work was
invaluable and much of what follows was influenced by these texts.

8 Feinberg, Social Philosophy, 20. ‘Freedom’ and ‘liberty” will be used relatively interchangeably.

®H. L. A. Hart, Law, Liberty, and Morality, (Stanford: Stanford University Press, 1963) 21-2.



place a high degree of importance on liberty and the presumption of liberty seems to be a
common ground for most theorists—indeed, even the anarchist agrees here. Similarly, those who
hold that Mill’s harm principle, which will be examined in this work, is insufficient and that the
state can legitimately interfere with liberty for reasons over and above harm do not claim that
liberty is insignificant. Such critics of liberalism—and the harm principle specifically—such as
Patrick Devlin, Sarah Conly, and Michael Moore, still hold liberty as one of the most significant
values.*® They also believe that coercive interference and obstruction of liberty and autonomy
must be justified; however, where they differ is in deciding what actually justifies interference in
liberty. Many critics of the liberal harm principle believe that while liberty and individual
autonomy are important values, this does not mean that there are not other important values that
may trump the presumption in favor of liberty.

Feinberg claims that

while it is easy to overemphasize the value of liberty, there is no denying its
necessity, and for that reason most writers on our subject have endorsed a kind of
‘presumption in favor of liberty’ requiring that whenever a legislator is faced with
a choice between imposing a legal duty on citizens or leaving them at liberty,
other things being equal, he should leave individuals free to make their own
choices. Liberty should be the norm; coercion always needs some special
justification.!

And most theorists, liberal or not, believe this to be the case. So, when the state interferes with
our liberty, it interferes with our ability to lead our lives as we see fit. But remember, to a certain

extent this interference is justified in order to provide security and a greater amount of liberty

10 For Legal Moralists see: Patrick Devlin, The Enforcement of Morals, (London: Oxford University Press, 1965);
James Fitzjames Stephen, Liberty, Equality, and Fraternity, (Cambridge: Cambridge University Press, 1967);
Michael Moore, Placing Blame: A Theory of Criminal Law, (Oxford: Oxford University Press, 1997); Robert P.
George; For Legal Paternalists see: Danny Scoccia, “In Defense of Hard Paternalism,” Law and Philosophy 27
(2008); Plato, Republic. Sarah Conly, Against Autonomy: Justifying Coercive Paternalism, (Cambridge: Cambridge
University Press, 2013).

11 Joel Feinberg, Harm to Others, (The Moral Limits of the Criminal Law, 4 vols. New York: Oxford University
Press, 1984) 9.



overall. Yet, once this system of government is put into place, it is important to ensure that the
laws that are enacted do not restrict liberty further than ensures security of person because when
liberty is restricted by an outside force it interferes with the autonomy of agents and while such
agents give up some liberty to such an authority they do not give up all or even most liberty.
Hence, it is especially important to justify liberty invading practices by the government. Mill and
subsequent liberals focus on the importance of maintaining individual liberty from illegitimate
outside (state and/or social) interference. But it is not clear when such interference is illegitimate.
So, the question arises: when is such interference unjustified or illegitimate? One way to help
address this question is by determining the proper domain of the law. Part of my goal in
developing a legal harm principle is to address this domain question.

Because we find ourselves living in a society with others and we value liberty highly, we
are generally willing to give up certain sorts of liberty so that we are protected against serious
infractions and limitations on our liberty that tend to occur when agents live together. I am not
working from within any sort of theory, such as social contract, and am not concerned with how
governments gain legitimate authority (this is an important question). I am going to presume that
governments have some sort of authority and what 1 am concerned with is the idea that
governments—when they already exist (as they do)—have moral limitations because of the
importance of liberty and finding those limitations helps us to preserve a robust and valuable sort
of liberty. In other words, because there is such a presumption of liberty and because agents are
autonomous, there must be some principled reasons, like Mill’s harm principle, that either justify

governmental interference with liberty or else that excuses it.



1.3 What is the Criminal Law?

While there are many ways in which others may interfere in the liberty of individuals,
generally the most imposing way in which the government can infringe on liberty is through the
penal law. States offer protection to its citizens by enacting laws, specifically criminal laws,
which coercively interfere by punishing those who do not follow its dictums. In this work, | will
focus specifically on the criminal law as a particularly insidious form of coercion and liberty
invasion. Following Feinberg and other legal theorists, | will not focus on all legal forms of
liberty invasion like the many relatively “subtle uses of state power, like taxation, indoctrination,
licensure, and selective funding,”*? and other types of law such as tort and regulatory law. My
focus on the criminal law stems from the desire to derive a specifically legal harm principle in
order to provide 1. a relatively clear and principled method for legislators to use to determine if
acts fit within the legal domain which can then be considered for criminal regulations, 2. a
defense for applying Mill’s harm principle as a basis for a legal harm principle, and 3. an
interpretation of the harm principle as a legal principle that is robust and useful in delineating
wrongful interferences of liberty from acceptable interferences. By focusing specifically on the
criminal or penal law, we can better understand the domain in which some of the most costly and
serious invasions of liberty belong and why they commonly involve steep consequences for the
behaviors in question. The focus on criminal law also enables us to focus on an aspect of liberty

invasion that has a tendency or at least has the potential to be particularly difficult to escape.

1.3.1 The Criminal Law’s Reach

The criminal law’s steep consequences do not end when the violator “serves his time”

12 Feinberg, Harm to Others, 2.



and indeed tend to persist into his/her life after punishment. The official punishment for crimes,
as invasive as they are, are not necessarily the most problematic invasions of liberty. Many of the
consequences and liberty invasions that follow the proscribed punishment are problematic and
often not justified. As Feinberg notes,

Penal statutes can reenforce social pressures, and also create effective restrictions
of their own. The threat of legal punishment enforces public opinion by putting
the nonconformist in a terror of apprehension, rendering his privacy precarious,
and his prospects in life uncertain. The punishments themselves brand him with
society’s most powerful stigma and undermine his life projects, in career or
family, disastrously. These legal interferences have a prior claim on our attention
then, not merely because of their greater visibility and theoretical accessibility,
but also because of their immense destructive impact on human interests. Given
the inherent costs of criminalization, when a particular legal prohibition oversteps
the limit of moral legitimacy, it is itself a serious moral crime.®3

As this quote suggests, because of the sort of coercion, punishment, and consequences involved
in the criminal law, special justification is often called for. John Stuart Mill claims that there are
always questions as to “the proper limits of what may be called the functions of police; how far
liberty may legitimately be invaded for the prevention of crime, or of accident. It is one of the
undisputed functions of government to take precautions against crime before it has been
committed, as well as to detect and punish it afterwards” (OL V: 5). My discussion focuses on
what Feinberg calls “the moral limits of the criminal law”** and attempts to address how we can
utilize the harm principle to determine which acts may legitimately be included in the criminal
law while maintaining a proper respect for liberty. More specifically, Mill’s harm principle in On
Liberty will be analyzed, discussed, and clarified to show how it may serve as a principled way
to determine which acts fall within the domain of the criminal law. While many theorists,

especially Feinberg, rely on Mill to concoct a morally acceptable legal principle that restricts

13 Feinberg, Harm to Others, 2.
14 See Joel Feinberg’s four volume work, The Moral Limits of the Criminal Law.
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liberty, Mill does not have such a narrow focus and analyzes the interference of individual liberty
on a broad scale which includes all manner of liberty infringement from pleading to education,
from shunning to imprisonment. | will begin my search for a principle with Mill as well,
however, | will follow Feinberg’s lead and attempt to derive a specifically legal principle, unlike
Muill, to focus more specifically on those liberty infringements that are on the more severe side of
the spectrum (i.e. imprisonment, fines, forced community service, and other sorts of
punishments).

When discussing and developing a normative theory of the criminal law, there is
frequently a division made between “real” crimes that are a part of the criminal law and crimes
that are not a “proper” part of the criminal law. However, it is not necessarily clear what it means
to be a proper part of the criminal law. There are two potential interpretations of proper: one is
descriptive/categorical and the other is normative. In this section, 1 will focus on the descriptive
understanding of the criminal law, or what is—or what it means for something to be—an actual
part of the criminal law. In the rest of this work 1, in turn, focus on understanding and developing
a normative moral system which identifies the limits of the criminal law by outlining the
“principles, values, and aims that should guide legislatures in making such decisions.”*® In other
words, | will discuss what may be a part of the criminal law, not what is a part of the criminal

law or what criminal law means.

1.3.2 Distinguishing the Criminal Law and the Moral Law

It is important to note that there is a real distinction between the criminal law and the

15 R. A. Duff, Lindsay Farmer, SE Marshall, Massimo Renzo, and Victor Tadros (editors), “Introduction: Towards a
Theory of Criminalization?” in Criminalization: The Political Morality of the Criminal Law (Oxford: Oxford
University Press, 2014), 2. The distinctions made in the remainder of this section follow Duff, et al.

11



moral law.*® These are not and should not be equated. R. A. Duff, et al., make the point that the
moral law is not what binds us as citizens to a country, state, or political institution. And while
morality does not bind us to such an institution, the institution can be understood to abide by
certain moral principles in order to claim legitimacy.!” We must keep in mind that any work on
legal theory is also a work in political philosophy which ought not be separated from the political
world in which we live. We must realize and consider that a morally corrupt and bankrupt
individual may well be an excellent citizen because not only are the moral law and criminal law
distinct, but the collective civic values that the state ought to concern itself with do not and ought
not cover all of morality.® However, this does not mean that we can ignore the moral elements
that aid political entities in living and cooperating under a coherent system of laws that serve
collective interests.® Indeed as Arthur Kuflik states, “Liberalism requires that citizens who
disagree with one another on a number of morally significant matters nevertheless coexist and
cooperate within a political framework of basic rights protections.”?° This Rawlsian or
Scanlonian understanding of society is common in that many of us recognize that we live among
a variety of individuals with different conceptions of the good, morality, or the good life and that
we must all live together under a minimal set of rules that most individuals would be reasonably
expected to endorse or, as Scanlon would say could not reasonably reject.?

Still, since I am primarily concerned with the criminal law, much will be left unsaid on

other parts of the law, such as regulatory infractions and tort law. Because | am singling out the

16 1 will talk more about this distinction in section 2, chapters 3—4 when discussing rights.

17 Duff, et al., “Introduction,” in Criminalization, 19-20.

18 | will discuss this distinction more in Chapter 4.2.

19 Duff, et al., “Introduction,” in Criminalization, 19-20.

20 Arthur Kuflik, “Liberalism, Legal Moralism and Moral Disagreement” (Journal of Applied Philosophy 22, no. 2
(2005)) 185.

2L Duff, et al., “Introduction,” in Criminalization, 20; John Rawls, Political Liberalism (New York: Columbia
University Press, 1993); T. M. Scanlon, What We Owe to Each Other, (Cambridge, MA: Harvard University Press,
1998).

12



criminal law as distinct from other types of law, there is some clarification needed that indicates
which types of acts are properly called criminal and which fall (or ought to fall) under some
other category of law. The law, as it is written in many countries today, is difficult to clearly
classify; however, there is something that can and needs to be said about analyzing the morality
of the criminal law proper as distinct from other types of laws (some of which may, as a matter
of fact, be part of an already existing body of criminal law) because there is a very real
distinction between the types of behaviors that are properly characterized as criminal and those
which do not have the same qualities necessary to make a behavior criminal. A crime is most
colloquially understood as an act that the law prohibits us from performing. So, we understand
that murder, rape, theft, and arson are crimes. It is a behavior that the law prohibits us from
performing. However, this prohibition alone is not enough to describe the criminal law. There
are many things that we see ourselves as being prevented by the law from doing, such as parking
on a street facing the opposite direction from traffic, practicing medicine without a license, and
tax evasion and yet these are not crimes in the primary sense alluded to above. There is an
important distinction between those prohibitions that are a “proper” part of the criminal law and

those that are not.

1.3.3 Mala in Se and Mala Prohibita
There are two common interpretations of how the criminal law is divided.?? The first is
between mala in se and mala prohibita. Mala in se describes “conduct that is wrong

independently of its being regulated.”?® This aligns with Feinberg’s claim that the crimes

22 When laying out the general understanding of the criminal law in the next several paragraphs, | follow much of
what R. A. Duff, et al. outline in their introduction “Toward a Theory of Criminalization?” in Criminalization: The
Political Morality of the Criminal Law.

23 Duff, et al., “Introduction,” in Criminalization, 3.
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covered within the criminal law are those in which

‘punishment is used in the first instance” and not merely “as a last resort,” where
punishment is clearly for something other than (or in addition to) mere
disobedience to authority as such, and it can be specified what punishment is for
independently of the rules of legal institutions set up for some purpose.?*

These are acts which do not need the law to exist in order to define the behavior and can be
thought of as acts which are “pre-legally wrongful.”?® However, using the concept of pre-legal
wrongness may not be as helpful as it seems because there are some things that seem pre-legally
wrong that ought not to be covered, such as lying.?® The pre-legal wrongness is a part of what
makes an action prohibitable but cannot serve as the whole picture for what it takes for an act to
be legislated through the criminal law proper.

Mala prohibita, on the other hand, is “conduct that is wrong only in virtue of its being
regulated.”?” This distinction is an important one when dividing crimes into those that fit into the
criminal law “proper” and those that are, for instance, mere regulatory infractions, as it is not
always clear in the vernacular what we mean when we say something is a crime (part of the
criminal law proper) and many things that are not a part of the criminal law are often understood

or labeled as penal crimes when they fit more accurately into another category.

1.3.4 Punishment and Penalties
The second common contrast of crimes that fit into the criminal law and those that do not

is “between offenses that are deemed punishable and those to which mere penalties are

24 Feinberg, Harm to Others, 21. Feinberg’s discussion here seems to follow the division of mala in se and mala
prohibita offenses but he is talking of “primary” and “derivative” crimes.

% Duff, et al., “Introduction,” in Criminalization, 8.

% |bid., 8.

27 |bid., 3.

14



attached.”?8 This contrast and the contrast between mala in se and mala prohibita are often
conflated and they are, in a way, related. For instance, contempt of court (mala prohibita) is not
something that is punished as a crime in the same way that murder (mala in se) is punished. If
one unjustly kills, they are punished harshly, generally with imprisonment. Something like
contempt of court or tax evasion is a behavior that may result in a warning, a citation, or a fine
but is not usually punished as a crime in the first (or subsequent) instance. So, when someone
violates the rules of the court, the individual may be warned and then fined and may eventually
be jailed, but this punishment is only meted out as a last resort or backup sanction. The “crime”
in this case amounts to disobeying authority or attempting to undermine a regulatory system. In
this way, it is not the behavior that is being punished but the disobeying of authority, which must
be built into the system in some way to allow for efficient and practical regulation and
government. As Feinberg correctly points out, “if we are going to confer authority on designated
officials in order to make some governmental program or institutions work, we are committed
thereby to granting them enforceable powers, since unenforceable authority is, in effect, no
authority at all.”® Without such authority to be obeyed in these cases, the institutions, programs,
and appointed officials lose authority which in turn could lead to a collapse of these important
institutions which would then lead to greater amounts of harm. For instance, if a court system
does not have authority, then one can argue that a miscarriage and failure of justice ensues
because the perpetrators of crime are unable to be punished. Further, one may also believe that
the purpose of the court system is to compensate victims, so if the court system does not have

authority then the victims are not compensated for harms done against them.

28 |bid.
2 Feinberg, Harm to Others, 21.
%0 Ibid.
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There are many different non-penal sanctions that the law does and should appeal to for
certain acts that we (incorrectly) call crimes; however, those acts that are considered crimes in
the pre-legal sense that initiate penal sanctions as the primary mode of punishment generally
interfere with liberty to a greater extent than non-penal sanctions and have punishments rather
than penalties. These types of crimes are the main focus of this work. It is important to note that |
will not provide a guide to what sorts of punishment can or should be used, i.e. I am not
advocating or endorsing imprisonment, fines, capital punishment, etc. My goal is not to say how
the penal law should respond to violations or what is the appropriate punishment (though in
some instances | will highlight a balancing test that should be applied to make the punishment fit
the crime, so to speak),! only what it may say or at least consider as acceptable behaviors to
consider as crimes. | will attempt to provide a guide for determining when it is acceptable to
limit someone’s liberty through the criminal law, not how the criminal law should actually

punish.

1.3.5 Regulatory Infractions and Crimes
According to R. A. Duff (et al.), there are generally three primary differences between
regulatory infractions and those crimes that are a proper part of the criminal law; they are that

[1.] they do not attract the formal censure that attaches to criminal convictions;
[2.] while they may be sanctioned by fines, or disqualifications from the activities
in which the infraction occurred, imprisonment is not a possible penalty; and

[3.] the procedures through which they are dealt with are simpler than those of a
criminal trial.32

While these three differences often indicate the division between regulatory infractions or tort

31 See chapter 6.6.
32R. A. Duff, et al., “Introduction” in Criminalization, 33.
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law and the criminal law proper, there may be a backup threat of criminal proceedings which
make the regulatory infractions, and those actions like them, seem more serious or on par with
those acts covered by the criminal law. However, for the most part such crimes are handled
through the many different non-criminal penalties at the government’s disposal. Clarifying this
issue, Feinberg explains that “it is not the central purpose, the raison d’etre, of the law of torts to
punish contempt of court, any more than it is the purpose of legal marriage to prevent adultery;
but it is the whole point of the law of criminal homicide to prevent and punish wrongful
killings.”3® Tax evasion and contempt of court, draft dodging, escape from prison, driving
without a license, etc. are crimes that are secondary or that are only comprehensible under a
preexisting system of rules and regulations. Murder and rape can be understood as crimes
independently of such systems. As Feinberg notes, “one can wrongfully kill whether or not there
is a criminal law of homicide, but one cannot commit contempt of court unless there is already in
existence a complex legal structure (the court system) whose rules already confer powers and
immunities, and define authority.”3*

While there are notable differences among these divisions of law, it is not always clear
which action falls under which type of law and indeed, oftentimes a single policy can discuss and
combine several different types of law, notably criminal law and a regulation such as
immigration.® This further muddies the water when one is attempting to understand the
distinctions. However, discovering principles on which legislators ought to base the criminal law
is entirely possible and indeed may help to clarify how laws should be drafted. Again, the

purpose of this work is to look to those crimes that can be categorized as falling under the proper

33 Feinberg, Harm to Others, 20.
34 1bid.
35 Duff, et al., “Introduction” in Criminalization, 37.
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domain of the criminal law and to explain how the harm principle can serve as a principle for
determining legitimate governmental coercion. This is to limit the discussion to a manageable
range of topics as well as to distinguish between parts of the law that have multiple purposes and
very well may have alternate principles that serve as a guideline for performance.

Critics may claim that by limiting the discussion to only those acts which would require
penal legislation, we are ignoring acts and behavior that are counterproductive to liberty and a
cohesive and harmonious society. However, while this may be the case, and while there are
many ways in which the law can attempt to “change, alter, and limit the behavior of its
citizens,”%® such as through incentives, taxes, or appealing to civil or tort law, the penalties that
result from such practices are generally far less invasive of liberty and also fall outside of the
realm of criminal law. But again, this does not mean that there is nothing the law can do to curb
such undesirable behaviors and that preventing such acts is not an interesting study; it is just a
separate issue from the focus of this project. | wish to focus on the harshest of the legal penalties
(legal/penal coercion) because if we can justify the most invasive restriction on liberty, it not
only makes those less invasive restrictions clearer, but may also provide us with a greater basis
for justification of coercive legal measures because, as Mill says, “unless the reasons are good

for an extreme case, they are not good for any case” (OL 1I: 9).%’

1.4 The Case for Principles

All practical reasoning involves the application of principles to the facts. The
principles, in turn, must be clarified and tested tentatively against hypothetical
possibilities. ... But the principles at hand, at least as simply stated, are rarely
clear. They must be fleshed out; otherwise they are mere rhetorical slogans, empty

3 Gerald Dworkin, “Harm and the Volenti Principle,” (Social Philosophy & Policy Foundation 29, no 1(2012)) 309.
37 While in this passage Mill is specifically discussing freedom of speech, the sentiment is applicable to the topic at
hand as well.
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of meaning.3®

Not all criminal laws that restrict the liberty of people are morally legitimate. Defining
and defending principles which are supposed to justify such coercion is thus critical to
determining their moral legitimacy. There are several attempts to justify state coercion of
individuals that appeal to a variety of principles, notably legal paternalism, legal moralism, the
offense principle, and the liberal harm principle (the latter is the primary topic of the current
work). However, why is it the case that the state must rely on principles at all? For instance, it
seems that one way to ease the tension between liberty and authority is to look at each individual

case, determine the main concern that arises, and then create a solution to resolve the tension.

1.4.1 Consistency of Application

One of the main issues with a case-by-case method of dealing with the law is that it lacks
a consistency of application that one generally demands of the law and social justice in general.
For instance, if one were to decide in each circumstance which acts were crimes and which were
not, there would be instances of the same act being both a crime and not a crime in different
cases.>® If there are not principles that are appealed to in the law, it is easier to have lapses of
justice and fairness which are key components of the law. The law is created to dictate rules for
everyone equally. Because the law is created as a system of rules that apply universally, for the

law to unpredictably apply to some cases and individuals and not to others causes serious issues.

38 Feinberg, Harm to Others, 16.

39 One could argue that even with clear principles this may occur. For instance, despite having a law against a
particular act, it is often more common that one group is prosecuted disproportionately for the crime than others. For
instance, in today’s US legal system black people are disproportionately punished for drug crimes as compared to
white people. However, this is an issue of application and does not mean that we should not use principles or rely on
principles, only that we should enforce the principles fairly. And, really, it is not that the same act is a crime in one
case and not the other, in both cases it is a crime, it is just not punished in one case and it is in the other.
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As Gerald Dworkin notes

It is by now widely accepted that those who act and claim moral justification for
their conduct must be prepared to accept as legitimate certain universalizations of
their action. There must be consistency in conduct, a refusal to make special pleas
in one’s own behalf or to consider oneself an exception to general principles.*°

If we allow for rulings on a case by case basis there is a greater possibility that exceptions will be
made unjustly.** For instance, if two agents are convicted of the same crime, and the situation is
roughly the same, most believe that the same consequences ought to follow.*? This is not to say
that the law cannot provide exceptions to certain rules, for instance there is a law against
speeding, but ambulances are allowed to speed if there is an emergency.*® An important thing to
keep in mind with such exceptions is that they are not arbitrary and they are reasoned and
universal exceptions that most people would accept as legitimate. While the law can make such
exceptions, when the law is applied to those that are not legitimately excepted, a similar result
ought to obtain.*

However, based on a case-by-case examination, oftentimes it may be that grave
irregularities result. This may occur if one gives certain groups or individuals preference over
others without just cause. When we consider the law, however, there is a necessity for
impartiality. The reason for this is that in order to be effective, the law must provide clear
guidelines and rules so that agents know and understand ahead of time what behaviors and acts

are or are not acceptable. In addition to this, the concept of justice or fairness is an important

40 Gerald Dworkin, “Non-Neutral Principles,” (The Journal of Philosophy 71, No. 14 (1974): 491-506) 491.

4L This is not to say that unjust exceptions could not be made with principles, only that it would not be as pervasive
as it would be without them.

42 While most of us believe this to be so, it is also happens that in actual cases such principles and situations are in
fact judged and ruled differently. This is not a problem with the theory but rather the application and those involved
in the decision-making process.

43 Feinberg, Social Philosophy, 104.

4 |bid.
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component of the law. If an agent does not know which acts will result in a penalty or which acts
will fall under a certain law, then that agent is constantly at risk of performing acts that are,
unbeknownst to the agent, criminal. And even if the law is written in a clear and concise manner,

a case-by-case basis will still result in an unfair and erratic application.

1.4.2 Fair and Unbiased

In addition to the necessity for clear and consistent application of principles, such
principles must be applied to fair and unbiased laws. For instance, if a legislator enacted an
arbitrary law that all and only those people of Celtic descent are forbidden from riding bicycles,
then the law would no longer be impartial or consistent. It would depend upon facts that agents
do not have any control over and that are not relevant to the behavior in question. This
observation is not based on a sophisticated philosophical understanding of legitimacy or
relevance but is fairly straightforward and normal understanding of relevance and fairness.*®

Not only are there problems of this sort, but also knowing that a particular act is wrong
does not provide any guide to figuring out what it is that makes such acts wrong. As Socrates
pointed out in Euthyphro, it is not a question of whether a particular act is impious, but rather
what impious acts have in common such that they are thought to be impious. In other words, a
particular act of murder is wrong, but understanding what features it shares with other instances
of murder such that actions of this type can be made wrong according to the law is what is
necessary. 4

In order to have a well-functioning system of laws, laws need to be reasonably clear and

4 Feinberg, Harm to Others, 6-7.
46 Plato, Euthyphro, in Plato in Twelve Volumes, Vol. 1 translated by Harold North Fowler. (Cambridge: Harvard
University Press, 1966) 10a—11a.
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appeal to principles which provide reasons that promote consistency and impartiality. Mill states
that contrary to what he believes should be the case, “there is, in fact, no recognized principle by
which the propriety or impropriety of government interference is customarily tested” (OL I: 8).
Relying on principles to decide when government interference is acceptable is important and
something that is needed; yet, the protection of the rights of individuals,*’ such as liberty, is
rarely decided on matters of principle but rather is decided on the whims of those in power or
those who are in great numbers. Mill believes that utilizing and relying on the harm principle is
the best, and really only, way to determine when interference in the rights of individuals by
others (government or otherwise) is acceptable (OL I: 9). He argues that it is really a matter of
intuition and feeling that tends to decide when rights are protected and when they are not. If
people do not like something that is happening in a particular instance, only then do they tend to
decide that that particular behavior ought to be stopped, almost regardless of whether it infringes
on the rights of others (OL I: 7). Generally, people want their own rights protected but when
someone else is doing something they do not like, they tend not to care or they tend to ignore that

it would violate the others’ rights.*® By utilizing principles, there is a clear and accessible way to

47 By this | do not mean there is harm or threat to actual “rights” but rather that there is harm to individuals that
implicate rights. The harm is always to the individual and while I will utilize language that suggests the harm is to
the rights, such as protection of rights, violating rights, infringing rights, harm to rights, etc., this is never the case.
In this instance | mean something like “protect individuals in their rights.’

48 A rare principle “maintained with consistency”: Mill does note that there is one rare instance in which principle,
as opposed to sentiment, personal preference, or majority morality ruled/rules, and that is in the matter of religious
belief and tolerance for religious diversity. He claims that here, with freedom of religious belief and nowhere else,
one has “the only case in which the higher ground has been taken on principle and maintained with consistency”
(OL I: 7). However, even here, where freedom of religious belief is given more consideration, Mill admits that in
instances when one has a geographical area with a majority or dominant religion, tolerance of other religions only
goes so far and “it is found to have abated little of its claim to be obeyed.” This tendency to vacillate is pervasive
even today and Mill sees this as problematic as this domain seems to be the best instance of principle trumping
sentiment. However, it is also a particularly interesting example as it shows the distinction between how individuals
(and Mill) view the law in relation to custom or public opinion. While most people believe that religious belief (and
liberty?) ought to be protected in principle, custom and public opinion seem to lean toward intolerance in practice.
So, while individuals want religious freedom to be a protected right, they also want others to do as they do which
frequently leads to legal moralism, a principle Mill believes to be illegitimate. This disparity between thought and
action is what leads Mill to state that the harm principle ought to be employed to avoid inconsistencies and
violations or infringements of rights. Interestingly and importantly, he states this as a universal principle which
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determine what is expected of citizens and what rights are protected. Appealing to principles
provides a consistent and clear guideline for agents and law-makers alike. This is not to say that
such principles are absolute and never conflict, but rather that there needs to be principles or
reasons that always count as good reasons for or against a particular law. As Feinberg claims,
liberty limiting principles are those that always provide a “morally relevant reason in support of
penal legislation even if other reasons may in circumstances outweigh it.”*® This allows for
consistent reasons to be considered in enacting legislation. This way everyone has a clear idea of
what laws are legitimate and which actions are allowed. Principles such as these allow for
consistency of application and a concept of fairness that is necessary in a legal system where

liberty is a significant value and that has a presumption of liberty.

1.4.3 A Formal Theory of Justice

In other words, what we are attempting to produce is a formal theory of justice. In the
above discussion, the formal theory that is appealed to is derived from Aristotle when he states
that like cases ought to be treated in a like manner and dissimilar cases ought to be treated in a
dissimilar manner® “(and in direct proportion to the differences between them).”> While this

principle is helpful, it does not exactly outline what it means for cases to be similar or what

covers not only the way in which the law may act toward citizens but also the way in which society qua public
coercion can act toward its individual members. Mill claims that his principle covers all coercive dealings between
people, “whether the means used be physical force in the form of legal penalties or the moral coercion of public
opinion.” (OL I: 7).

49 Feinberg, Harm to Others, 9-10.

%0 Aristotle, Nicomachean Ethics, Book V; Feinberg, Social Philosophy, 99; However, Aristotle also called for the
law to give preference to certain conceptions of freedom and that “freedom sometimes requires that government and
law not be neutral with respect to questions of the good life, with respect to moral and religious questions. Freedom
is not a matter of autonomy or choosing whatever we happen to want. Rather, to be free is to live a certain mode of
life: the good life.” Charles Fried, “The Nature and Importance of Liberty,” Harvard Journal of Law & Public
Policy 29 no 1 (2005): 7. Nevertheless, the Aristotelian principle of fairness is a key component to a theory that
appeals to principles as a necessary feature of the law.

51 Louis I. Katzner, “Presumptivist and Nonpresumptivist Principles of Formal Justice,” (Ethics 81, No. 3 (1971):
253-258) 254,

23



makes things dissimilar. Since every case or situation differs in some respects it is important to
determine the relevant differences in order to justify treating cases similarly or differently. When
(relevantly) like cases are treated alike it is just, when (relevantly) like cases are treated
differently it is unjust. Injustice then, Feinberg claims, amounts to “unfair discrimination,
arbitrary exclusion, favoritism, inappropriate partisanship or partiality, inconsistent rule-
enforcement, ‘freeloading’ in a cooperative undertaking, or putting one party at a relative
disadvantage in a competition.”%? Feinberg points out that writers such as Isaiah Berlin believe
that this principle is not merely “one among many ethical principles vying for our allegiance, but
is rather an instance of a more general principle that is constitutive of rationality itself.”>3
However, whether or not the principle—that like cases ought to be treated the same—is a part of
rationality does not really need to be decided in this work and I will remain neutral on this point.
But it is interesting and useful to point out that this principle plays an important and, in some
cases, necessary part of justice, impartiality, and the law.

However, again, the formal principle alone is not enough and a variety of material
principles are necessary to understand and interpret the formal principle of justice which does not
provide which reasons are relevant in a given situation. There are a variety of material principles
of justice and there does not seem to be one overarching or supreme principle of material justice
that applies to all cases. Indeed, Feinberg claims that “there is no one kind of characteristic that
is relevant in all contexts, no single material principle that applies universally.”>* Instead he calls

for utilizing H. L. A. Hart’s understanding of material principles which rely on “a shifting or

%2 Feinberg, Social Philosophy, 99.
%3 Ibid.
%4 Ibid., 102.
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varying criterion.”>® Such criterion would be interpreted through the context in which the
principle is applied. In other words, as Hart claims, “There is therefore a certain complexity in
the structure of the idea Justice. We may say that it consists of two parts: a uniform or constant
feature [formal principle] ... and a shifting or varying criterion used in determining when ...
cases are alike or different [material principle].”>® Relevant differences are going to depend on
the contexts of the case in question.®” This does not mean we should reject formal principles of

justice altogether, only that interpreting the cases to which the principles apply is difficult.>®

1.5 A General Harm Principle and a Legal Harm Principle

As Feinberg claims, the liberal, at bottom, must endorse the presumption in favor of
liberty. However, there are a variety of ways in which agents can adopt this presumption and
even the paternalist and moralist endorse this presumption which “could be thought of, at one
extreme, as powerful enough to be always decisive, and at the other, as weak enough to be
overridden by any of a large variety of liberty-limiting principles, even when minimally
applicable.”®® However, because of this, the presumption in favor of liberty alone cannot be what
determines a liberal. To have any relevance, then, the liberal is “one who has so powerful a
commitment to liberty that he [or she] is motivated to limit the number of acknowledged liberty-
limiting principles as narrowly as possible.”® Indeed, John Stuart Mill claims “the only purpose

for which power can be rightfully exercised over any member of a civilized community, against

55 Hart, The Concept of Law, (Oxford: Oxford University Press, 2012) 160 quoted in Feinberg, Social Philosophy,
102.

%6 Hart, The Concept of Law, 160.

57 Feinberg, Social Philosophy, 102.

58 Again, this is not a problem unique to this project. This applies to all attempts to define and determine a criminal
law.

%9 Feinberg, Harm to Others, 14.

%0 Ibid.
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his will, is to prevent harm to others. His own good, either physical or moral, is not a sufficient
warrant” (OL I: 9). This principle serves as the cornerstone of what follows. I will attempt to lay
out the various parts of the harm principle and this dissertation will serve as a commentary on

and defense of Mill’s harm principle.

1.5.1 Deriving a Legal Harm Principle

In addition to explicating Mill’s harm principle, my goal is to define a “legal harm
principle” that is derived from Mill’s general harm principle in On Liberty in order to defend the
liberal position as a particularly useful and robust method for interpreting legitimate uses of the
penal law. This legal harm principle will resemble what Feinberg calls the “Extreme Liberal
Position” in referring to the idea that the only morally legitimate criminal prohibitions by the
state are those based on the harm principle.! 1 will defend this by outlining Mill’s harm principle
as clearly as possible and highlighting its nuances in order to defend its use in constructing a
specifically legal principle. This approach, while not uncommon, is still criticized as a mistaken
endeavor because some critics, such as Bernard Harcourt and Piers Norris Turner, claim Mill is
not trying to define so narrow a principle that it applies only to the law.%? According to this view,
attempting to articulate a legal harm principle is missing the point of what Mill is really doing—
attempting to outline all instances of interference in liberty, not solely legal interferences. While
this criticism does highlight the ultimate goal of Mill’s view in On Liberty, | do not believe it is
problematic to attempt to parse out where Mill would fall on such a principle. I will argue that

one is able to reasonably derive a harm (sub) principle that applies solely to the law relying on

81 Feinberg, Harm to Others, 26.
%2 Bernard Harcourt, “The Collapse of the Harm Principle” (Journal of Criminal Law and Criminology (1999): 109—
94); Piers Norris Turner, “*Harm’ and Mill’s Harm Principle,” (Ethics 124 (2014): 299-326).
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what Mill has to say about harm and his harm principle.

Mill believes that invasions of liberty based on legal moralism and legal (hard)
paternalism,® the two most commonly proposed alternatives to the harm principle, are never
legitimate means of state coercion because the level of interference with individual liberty and
personal autonomy is too great a sacrifice and is not morally justified. While rejecting the above
conservative liberty-limiting principles is always a concern of the liberal, it is not the primary
aim or focus of this work and while these principles are mentioned occasionally, the primary
motivation is to delineate a liberal legal harm principle that is derived from Mill’s more general
one. I will then focus on the issue of speech, specifically hate speech, in the third section to

analyze how | might apply my legal harm principle.

8 Feinberg makes a distinction between hard and soft paternalism, with soft paternalism actually comprising a
subset of the liberal harm principle and thus, serving as a legitimate interference in the liberty of others. This seems
consistent with some of what Mill claims. See Feinberg, Harm to Self, 12-6.
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Chapter 1
Limiting Liberty: Situating John Stuart Mill’s Harm Principle

1.1 Mill and the Harm Principle

When considering which acts ought to be covered by the criminal law, it is likely that
many people will list similar acts as being appropriately covered. For instance, most people hold
that if | stab you, steal from you, deliberately destroy your property,® threaten you, or beat
you—in other words, if I harm you—I should be held criminally liable and punished. Famously,
John Stuart Mill in On Liberty claims that the only legitimate interference in the liberty of an
individual is to prevent harm to others (OL I: 9). In essence, this is an endorsement of the liberty
limiting principle® that has become known as the “harm principle” and though it may not have
originated with him, it is most frequently associated with Mill and liberalism.®

However, while associated with liberalism, it seems that whatever a person’s moral or
political background, he/she generally believes that causing harm to others, whether in their
person or their property, is wrong and should be punished, often through the law.®” As Gerald

Dworkin notes, “there has been a remarkable consensus that whatever other principles might be

8 This particular act and those that involve restrictions on individual liberty based on the idea of property rights are
a bit more controversial than others because there are a variety of theories regarding the legitimacy of private
property, specifically land. The most problematic being trespassing and breaking and entering. If | destroy nothing,
is it still an invasion of liberty? And if it is, on what grounds? If it is harm, there needs to be a clear interference in
liberty that results in a wrongful harm.

% Here | am referring to Joel Feinberg’s definition of liberty limiting principles which “put fort[h] a kind of reason it
claims always to be relevant—always to have some weight—in support of proposed legal coercion, even though in a
given instance it might not weigh enough to be decisive, and even though it may not be the only kind of
consideration that can be relevant” (Harm to Others, 10). See my Introduction for discussion.

% For instance, versions of the harm principle are echoed in the French Declaration of the Rights of Man and of the
Citizen, The Hippocratic Oath and other “do no harm” principles, as well as Socrates’ view expressed in Plato’s
Crito where he claims that it is never justified to harm another (though here he seems to be talking more about harm
to the soul than harm to interests as Mill and other contemporary liberals understand it).

57 Even relatively conservative legal theorists or those decidedly against liberalism, especially the liberalism of Mill,
notably Patrick Devlin, Michael Moore (though Moore is more moderate), and Sarah Conly hold some sort of harm
to others thesis/principle. An obvious exception to this idea is the anarchist who believes that no government
coercion is legitimate.
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required for an adequate theory of criminalization, some form of a harm to others principle is
required.”®® But, because of the shared and almost universal presumption of liberty® and the
idea that individual autonomy warrants prima facie respect, it falls on those who support any
liberty limiting principles—even one that is relatively universal and interferes with liberty to a
lesser extent than other such principles—to defend why such coercive measures are legitimate

interferences in individual autonomy.

1.1.1 Distinguishing the Harm Principle from Other Liberty Limiting Principles

Because there are many ways in which individuals and governments may interfere with
the liberty of others, proper legislation needs to distinguish and highlight acceptable levels from
unacceptable levels of interference. The harm principle, then, as defined by Mill is “that the sole
end for which mankind are warranted, individually or collectively, in interfering with the liberty
or action of any of their number is self-protection” (OL I: 9). Mill continues this definition by
expanding what he means by self-protection. If I want to protect myself or the community wants
to protect itself, then “the only purpose for which power can be rightfully exercised over any
member of a civilized community, against his will, is to prevent harm to others” (OL I: 9). This
means that the only appropriate interference of the liberty of citizens by the government or
individual citizens is to protect oneself or others from harm or the likelihood of harm. "

While it seems that Mill does not go into as much detail when defining his principle as to

8 Dworkin, “Harm and the Volenti Principle,” 310.

8 Because liberty seems to be a necessary feature of a good life or happiness (discussed below) and is seen as an
important value, there is a general presumption that, all things being equal, liberty should be the norm and coercion
or interference with liberty should be the exception, or should be justified. See my introduction for a discussion on
the presumption in favor of liberty.

01 will refer to “harm” throughout and in most cases | mean harm and/or the likelihood of harm. Including the
likelihood of harm occurring and not relying on actual harm occurring is important for harm prevention. This
sentiment is found in Mill, On Liberty, 1V: 10. However, the likelihood of an act causing harm must be high and a
common consequence of the act in question.
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what he means by harm as we might like, he does give a rough idea of how harm can be
prevented and who may prevent it.”* He suggests two overlapping categories. The first category
involves how individuals or society may interfere in instances of harm to others: “physical force
in the forms of legal penalties or the moral coercion of public opinion” (OL I: 9). The second
category discusses who may interfere in the liberty of others for the sake of self-protection: the
individual or society collectively.’? Society collectively can include either governmental
interference or social interference more generally (the latter being extra-legal ”® or non-
governmental).”* Furthermore, the individual or society may interfere in the liberty of others to
protect “any of their number” or “any member of a civilized community” (OL I: 9) from harm.
These latter terms would—and | believe ought to—include a wide range of individuals, such as
immigrants, refugees, visitors, and even non-terrestrial beings (if such were to exist), and would
apply to all instances of liberty invasion.

While this discussion of harm indicates that agents may interfere in the liberty of others

1 One of the most frequent criticisms of Mill’s conception of liberty and the harm principle is that he fails to
adequately define “harm.” Jonathan Riley claims that Mill is “rather cavalier” about his notion of harm early on
(Mill on Liberty, New York: Routledge, 1998) 75. An analysis of his understanding of harm will be discussed in the
remainder of this work.

2 “The sole end for which mankind is warranted, individually or collectively, in interfering with the liberty of action
of any of their number, is self-protection.” Mill, On Liberty, I: 9.

73 By extra-legal here | mean those forms of coercion that are not the domain of the law. | do not mean illegal or
above the law. | do mean something like outside the law but again, by this | do not intend anything like illegal but
rather those coercive means that entities outside of the law, such as individual citizens or society, enact. Most
frequently this means something like social pressures or what Mill calls “moral coercion” though this can also be
physical coercion by those who are not representatives of the law.

4 Now when we combine these categories, we come up with several potential options: a. | may prevent harm to me
or, more generally, one may protect oneself through either moral coercion or physical force; b. individuals can
prevent harm to other individuals through either moral coercion or physical force; c. society collectively (non-
government) may prevent harm to others through either moral coercion or physical force; d. society (via the
government) may prevent harm to others through either moral coercion or physical force. However, in the first
general category in the text above, namely the legal versus extra-legal social interference, it seems that physical
coercion is reserved for the state via legal penalties. Mill seems to suggest that the community or society (non-
government) can only prevent harm to others through “moral coercion of public opinion” though not physical
coercion. It is not really clear at this point and it may be that Mill is talking generally here but he does say elsewhere
that individuals may stop others from doing or risking harm to others and this prevention may be physical and not
merely moral pressure (OL V: 5).
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when someone is inflicting harm directly on another and acting in a manner that is likely to cause
harm to others, Mill is explicit that this does not cover an agent harming himself, consenting
agents engaging in behavior that may cause harm to themselves, or even agents performing
immoral (but harmless) acts.” Mill claims that an individual’s

own good, either physical or moral, is not a sufficient warrant [for interference in
an agent’s liberty]. He cannot rightfully be compelled to do or to forbear because
it will be better for him to do so, because it will make him happier, because in the
opinions of others, to do so would be wise or even right. These are good reasons
for remonstrating with him, or reasoning with him, or persuading him, or
entreating him, but not for compelling him, or visiting him with any evil in case
he do otherwise. To justify that, the conduct from which it is desired to deter him,
must be calculated to produce evil to someone else. The only part of the conduct
of any one, for which he is amenable to society, is that which concerns others. In
the part which merely concerns himself, his independence is, of right, absolute.
Over himself, over his own body and mind, the individual is sovereign (OL I: 9).

In other words, Mill does not allow for others to limit which acts an agent may or may not
perform unless such acts cause or risk harm to another. And while he does allow for the
legitimacy of certain types of intervention in non-harmful situations, it is only in the form of
verbal persuasion or education and not tyranny, physical, or even moral coercion.’® However, it
is important that Mill stresses that this principle only applies when the agent in question harms or
risks harm to others and does not apply in instances of harm or risk of harm to the self or any

other act which only concerns himself.

1.1.2 Alternate Liberty Limiting Principles
The qualifications that Mill presents in the above quote ultimately serve as a rejection of

many of the principles that are suggested as alternative (or perhaps additional) liberty limiting

S Mill, On Liberty, I: 9, I: 12, I: 13, and Chapter IV.
6 A general discussion on types of intervention will be discussed below in Chapter 2.4.

31



principles. As noted, theorists generally agree that harm or likely harm to others ought to be a
legitimate reason for interference; however, some theorists do not believe that the harm principle
goes far enough.’” The most common theories that are suggested as supplements to the harm
principle are legal moralism, legal paternalism, and as Gerald Dworkin argues, moral
paternalism which can be thought of as a form of moral perfectionism which seeks to understand
and develop an objective concept of the good life and aid agents in striving toward that life
(which often utilizes paternalistic principles to achieve its goal if agents are not performing those

acts necessary for reaching “the good life”).™

1.1.3 Legal Moralism and Legal Paternalism

Again, while the harm principle allows for interference only in cases where there is harm
or likely harm to others, legal moralism allows for interference in the liberty of others in order to
prevent acts that may be considered immoral, but not necessarily harmful, such as homosexual
sex and other “deviant” but consensual sexual acts. These acts are usually considered to be
offensive to others but not really harmful to others.”® They may argue that the harm that occurs is
to the participants but this is not harm to others. Legal paternalism increases those actions and
behaviors covered over and above those included in the harm principle by allowing for
interference in the liberty of another for that agent’s own good, which is usually interpreted as
preventing self-inflicted harm to the agent, such as mandating seat belts or laws against suicide,

or benefit to the agent, such as being required to pay into social security (though the latter sort of

7 See, Michael Moore, Placing Blame: A Theory of the Criminal Law, (Oxford: Oxford University Press, 2010);
Patrick Devlin, The Enforcement of Morals, (Oxford: Oxford University Press, 1968); Sara Conly, Against
Autonomy: Justifying Coercive Paternalism, (Cambridge: Cambridge University Press, 2013) among many others.
8 Gerald Dworkin, “Moral Paternalism,” (Law and Philosophy 24, no. 3 (2005): 305-31.

7 See chapters 1.2.6 and 5.4.1 for discussions of offense.
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interference generally does not apply to criminal law).

1.1.4 Moral Paternalism

Moral paternalism is often a version of perfectionism and, according to Dworkin, allows
for the interference in the liberty of another to improve that agent’s moral good or well-being (as
opposed to preventing self-inflicted or consensual physical harm) or to prevent harm to the
agent’s moral character or soul.®® This can be understood to mean either improvement to or
salvaging of one’s moral character or prevention of harm to one’s moral character, an example
would be something like making people volunteer at a charitable venue to promote generosity, or
not allowing them to consume certain products such as drugs or alcohol.

It is interesting to note that most, if not all, of the theorists who advocate these additional
liberty limiting principles include some type of harm to others principle in their arsenal but wish
to also restrict more behaviors through the criminal law. For this reason the harm principle seems

to be the most common ground for discussion and best place to begin.

1.2 Defining the Private Sphere of Liberty

As noted, Mill’s principle relies on a notion of harm to “others” serving as the only
legitimate means of interference in the liberty of individuals and Mill distinguishes his principle
from other liberty limiting principles such as moralism and paternalism which consider harm to
self in addition to harm to others as legitimate grounds for interference. However, while it may
seem intuitive or obvious what “harm to others” means, Mill purposely outlines what he intends

the sphere of other-regarding actions to encapsulate so as to ward off potential criticisms that

80 Dworkin, “Moral Paternalism,” 305-31.
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stem from the idea that “no man is an island” and all acts are other-regarding in some manner,
even seemingly self-regarding behaviors. Mill’s distinction here also serves as a way to address
the legal moralist and paternalist who attempt to increase controllable or prohibitable behaviors
beyond that of the harm principle. For instance, many people claim that they are affected when
someone else does something immoral or when they are offended by something another does. Is
it the case that this is harm to others and properly covered? Mill addresses these concerns by
drawing a distinction between self-regarding and other-regarding acts as they relate to the harm
principle, preventing harm, and the limits of the law and society at large (OL I: 9, 1:12, 1:14, IV,

V: 6).8

1.2.1 Self-Regarding Versus Other-Regarding Acts

Mill divides actions into two (very rough) categories, those that are primarily self-
regarding and those that are primarily other-regarding because in understanding the scope of
authority over individuals, Mill claims that “to individuality should belong the part of life in
which it is chiefly the individual that is interested; to society, the part which chiefly interests
society” (OL 1V: 2). Mill asserts that in any case in which an individual does not significantly,
primarily, or chiefly affect the lives of others by his/her action, then “there should be perfect
freedom, legal and social, to do the action and stand the consequences” (OL IV: 3). Even in the
case where the individual is in error as to what is morally right or even what is harmful to the
agent, it is better for society, according to Mill, that he/she be left alone to act in whatever

manner he/she sees fit (so long as there is not harm to others) contrary to what both the moralist

81 Some portions of the discussion on self-regarding and other-regarding acts have appeared in Kathryn Zawisza,
The Ins and Outs of Prostitution: A Moral Analysis (Master’s Thesis, Fayetteville, AR: University of Arkansas,
2012) 7-9.
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and the paternalist would likely claim. Those in society who are concerned for the moral well-
being of the individual may offer advice or plead for a change, others who condemn the acts of
the individual may choose to separate themselves from the individual; however, it is not the case
that others are permitted to “make his life uncomfortable” or actively seek to control the actions
of the individual (OL 1V: 7). For Mill, even moral coercion is not an acceptable form of
interference in those actions that are primarily self-regarding. If, on the other hand, harm is likely
to be caused to others, then it is acceptable for the individual to be prevented from performing

the act.

1.2.2 Is the Self- and Other-Regarding Distinction Helpful?

Despite his attempt to delineate what exactly he means by self- and other-regarding acts,
Mill’s distinction here has resulted in a great deal of criticism, much of which Mill himself
addresses (OL V). Indeed, David O. Brink believes that the self/other-regarding distinction is
unhelpful despite Mill’s effort at exposition.8? However, | believe this discussion is incredibly
helpful in making a distinction between those acts that can be regulated and those that cannot.
For instance, we know there are two (admittedly rough) categories and that one, the self-
regarding, is never permissible for legislation. The second category, the other-regarding, may be
eligible for regulation but that does not mean that it must be regulated.

For instance, as Brink points out, there are seemingly other-regarding acts that are merely
offensive, Mill does not believe that they should be regulated, but this does not mean that they
are not other-regarding only that they are perhaps not harmful. In discussing offensive behaviors,

Mill indicates that this sort of behavior is primarily self-regarding even though people take

82 David O. Brink, Mill’s Progressive Principles, (Oxford: Oxford University Press, 2013) 141.
35



offense to it (so there is some aspect of other-regardingness) because the actions of the individual
do not impact/harm the interests of others. For Mill we do not seem to have a significant interest
in not being offended. To cite some of Mill’s examples, after discussing the Muslim aversion to
eating pork he claims

the majority of Spaniards consider it a gross impiety, offensive in the highest
degree to the Supreme Being, to worship him in any other manner than the
Roman Catholic; and no other public worship is lawful on Spanish soil. The
people of all Southern Europe look upon a married clergy as not only irreligious,
but unchaste, indecent, gross, disgusting. What do Protestants think of these
perfectly sincere feelings, and of the attempt to enforce them against non-
Catholics? Yet, if mankind are justified in interfering with each other’s liberty in
things which do not concern the interests of others, on what principle is it possible
consistently to exclude these cases? or who can blame people for desiring to
suppress what they regard as a scandal in the sight of God and man? No stronger
case can be shown for prohibiting anything which is regarded as a personal
immorality, than is made out for suppressing these practices in the eyes of those
who regard them as impieties; and unless we are willing to adopt the logic of
persecutors, and to say that we may persecute others because we are right, and
that they must not persecute us because they are wrong, we must beware of
admitting a principle of which we should resent as a gross injustice the
application to ourselves (OL IV: 15).

This highlights the idea that every group has actions or ideas that offend them and that they think
are immoral. However, when we look to examples of things that we do that others think are
impious, it provides a striking and clear case in which we believe it should not be prohibited. As
Mill says, “no stronger case can be shown” for why prohibiting immoralities is a “gross
injustice” (OL IV: 15). What Mill seems to be doing is using this distinction between offensive
and harmful conduct to refine the categories. So, conduct that is other-regarding becomes a
candidate for prohibition only insofar as it is also harmful. If conduct is only self-regarding it is
not eligible, even if there is harm to the agent performing the act. Mill states that “but with
regard to the merely contingent ... injury which a person causes to society, by conduct which

neither violates any specific duty to the public, nor occasions perceptible hurt to any assignable
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individual except himself; the inconvenience is one which society can afford to bear, for the sake
of the greater good of human freedom” (OL IV: 11).8% So, there are divisions that may not be
decisive because even some other-regarding harmful behavior may not be legislatable, i.e.
offensive conduct or “immoral” conduct.

While these distinctions may not be decisive, | do not think they are “false” or
“unhelpful” as Brink believes.3* Part of the reason why Brink believes the distinction is false or
unhelpful is because he is reading Mill as claiming either that “the harm principle is equivalent to
letting society restrict all and only other-regarding conduct” or that “on this view it is ... perhaps
always permissible to regulate other-regarding conduct.”®® This is much too strong of a claim
and Mill does not make it. Brink’s claim here would include too much because all and only
other-regarding conduct would also include other-regarding beneficial acts, such as charity. This
clearly affects the interests of others but it is a beneficial act and not harmful. Thus, the harm
principle would not cover nearly as much as Brink suggests in this quote. If Brink meant all and
only those harmful other-regarding conducts, even this would be too broad of a claim as Mill
would say that there are certain instances of harmful other-regarding conduct that should not be
prohibited because the harm of prohibition would be more invasive than the initial harmful
behavior. However, Mill would say that all harmful other-regarding behavior is eligible for
discussion as to whether it should be prevented or not.%

Where things get messy is when one admits that the distinctions are not sharp, always

clear, or mutually exclusive. Mill admits that acts that are primarily self-regarding or primarily

8 This passage could be interpreted as suggesting that even if offensive conduct is harmful in some way, the
prohibition of it is more harmful than allowing it.

8 Brink, Mill’s Progressive Principles, 141.

% Ibid., 139.

8 This is a question of domain and will be discussed in chapters 3-5.
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other-regarding are to be considered. But when we look at the distinctions, we find that it may be
the case that an act is primarily self-regarding but does affect others in some ways, i.e. a single
man gambling away his money is primarily self-regarding, but it does affect his family through
their disapproval, his bad influence on children, etc. However, the significant interests of the
others are not affected. They have no claim on his money, he has not promised it to them, etc.
So, this falls in the category of primarily self-regarding conduct. Analogously, while some
conduct may be merely offensive and not harmful, some behavior is harmful and offensive, so
even these categories are not mutually exclusive. So, there are really two sets of overlapping
categories, those related to harmful/non-harmful conduct and those related to other-/self-
regarding conduct. Indeed, Brink notes that for Mill “only other-regarding conduct that is
harmful can be regulated.”®’ This highlights the two important components of the harm principle
but fails to recognize that the self-/other-regarding distinction is not meant to be a sharp or hard
distinction just as the offensive/harmful distinction is not always sharp. And while these
categories individually may not provide a final conclusion as to which conduct may be interfered
with or not, they are useful in the categorization process. This failure to draw a conclusive
division may be what Brink meant by Mill’s self/other-regarding categories being “unhelpful,”
but 1 think that many distinctions involve such sloppy language and diving in and dividing the
conduct provides helpful clues as to what conduct is appropriate and which is not for legislation.

Therefore, examining what Mill says on the matter is a useful endeavor.

1.2.3 Social Obligations and Other-Regarding Acts

The main criticism of the distinction between self- and other-regarding behavior has been

87 Brink, Mill’s Progressive Principles, 141.
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the focus of a debate over what it can mean for an act or “part of life” to involve only the
individual to the exclusion of others (OL 1V: 8). This characterization of the division is
problematic for the reasons stated above, namely it does not have to involve only the individual
but must primarily involve only the individual. However, Mill further clarifies what he means by
other-regarding conduct when he claims that while there is not a social contract that binds
individuals together, the fact that all citizens receive protection—and | would add many
benefits—from living in a society or state creates an obligation “to observe a certain line of
conduct towards the rest” (OL 1V: 3). This obligation serves to outline the realm of “other-
regarding” conduct which amounts to those actions which directly and significantly affect the
interests of others. Such conduct, according to Mill,

consists, first, in not injuring the interests of one another; or rather certain
interests, which either by express legal provision or by tacit understanding ought
to be considered as rights; and secondly, in each person’s bearing his share (to be
fixed on some equitable principle) of the labours and sacrifices incurred for
defending the society or its members from injury and molestation (OL 1V: 3).

The second obligation that he states describes the responsibilities that citizens have to the
protection of the state. For Mill, this is part of the obligation that agents incur upon utilizing the
protections that society grants in times of peace. The first condition, though, is generally
considered to define those acts which agents may or may not perform precisely because they
interfere with the rights and liberty of others against their will. The limits that the government
may impose on the liberty of citizens is based upon preventing them from harming others.
However, he notes that there are certain acts and behaviors that do not violate or infringe

on rights® or significant interests of others but “may be hurtful to others, or wanting in due

8 Again, by this | do not mean there is harm or threat to actual “rights” but rather that there is harm to individuals
that implicate rights. The harm is always to the individual and while | will utilize language that suggests the harm is
to the rights, this is never the case. Such as protection of rights, violating rights, infringing rights, harm to rights, etc.
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consideration for their welfare” (OL 1V: 3). These acts, he claims, may be “justly punished by
opinion, though not by law” (OL 1V: 3).8° These acts may very well contain some of the
aforementioned “offensive conduct” that Mill discussed as being primarily self-regarding. It is
not the case that it does not interfere in the interests of others, surely none of us want to be
offended, but the interference is not of a significant interest that one has. To prevent such
conduct it seems, for Mill, would fail a balancing test and would be overly invasive of individual
liberty because such conduct falls into the primarily self-regarding sphere that still affects others
to some degree.®® We do not have a “right” not to be offended and some offensive acts may be
considered “wanting in due consideration” for others but are not intrusive of significant interests

of others.®!

1.2.4 Division of Acts

So, there are at least three types of acts and these types of acts may be regulated in
different ways. The type of acts are: 1. those that interfere with the liberty/rights/significant
interests of others. These are other-regarding acts that interfere with the significant interests and
rights of others.% 2. Those that do not interfere with the rights/interests of individuals but do not
properly respect the welfare of others. Mill claims that these may be “hurtful to others, or
wanting in due consideration for their welfare, without going the length of violating any of their
constituted rights” (OL 1V: 3). These are other-regarding but, for Mill, fall on the line between

primarily other-regarding and primarily self-regarding. These are minor infractions which are

8 These acts will be discussed in later chapters and belong in what I call the “extra-legal domain.” See for instance,
chapter 3.1.

% The balancing principle that Mill utilizes will be discussed in Chapter 6.6 and will be referenced throughout this
work.

%1 See chapter 1.2.2.

92 These other-regarding acts may be covered by other branches of the law, such as tort or civil law but some may
not be covered by the criminal law.
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still other-regarding but do not cause the sort of harm that is relevant for the criminal law.®® As
indicated above, some offensive behavior may fall into this category though it seems that Mill
would classify most offensive behavior as primarily self-regarding. And most important for
Mill’s discussion here, 3. those acts that primarily affect the individual (or others with their
consent) and are self-regarding. These are clearly self-regarding but may also include some of
the offensive behavior that does not harm others.

The latter domain is frequently criticized as a chimera because all important actions
affect the feelings and lives of others to some degree. However, this seems to be missing Mill’s
point. He is not saying, and does not pretend, that the actions of individuals do not affect others,
what he is doing here is providing a delineation (an admittedly sloppy one) as to which sorts of
acts are acceptable to restrict in order to preserve the liberty of others while also granting the
most robust liberty to those who would be restricted. But it is this third category of self-regarding
acts which are of central importance for a liberal iteration of the harm principle because Mill
believes that they may not be prohibited under any circumstances because they do not harm
others. The second category, Mill seems to suggest, may be covered by extra-legal social
pressures. They may be hurtful or harmful but do not violate or infringe any rights. And while
they fail to consider the welfare of others, they may not be prevented by legal means.® Here
extra-legal just means those things that are not covered by the law. It does not refer to illegal
coercive interferences but rather things such as social pressures or “moral coercion.” The first
category contains those acts that are generally accepted legitimate restrictions on the liberty of

certain people because those individuals are harming others.

% The harm relevant is that that implicates rights. I will discuss rights in chapters 3-4.
% This will be covered in more detail in chapter 2.4.2.
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1.2.5 Direct and Indirect Effects

There is another distinction that Mill attempts to make to clarify his harm principle. This
division can be seen when he claims that “there is a sphere of action in which society, as
distinguished from the individual, has, if any, only an indirect interest” (OL I: 12). This sphere
contains acts which affect the individual alone “or if it also affects others, only with their free,
voluntary, and undeceived consent and participation” (OL I: 12). Mill, nevertheless, admits that
many may still disagree that the aspect of an individual’s life that both affect and do not affect
others are indeed distinct. Critics may claim that there can be no actions that harm, affect, or
involve only a single individual. The critic may claim that “it is impossible for a person to do
anything seriously or permanently hurtful to himself without mischief reaching at least to his
near connections, and often far beyond them” (OL 1V: 8). When Mill claims that it affects only
the agent in question and not others he means directly and not indirectly.

Many actions, if not all, affect others to some degree indirectly. This means that others
are affected but only obliquely through the agent him/herself. In other words, anything that an
agent does will affect others; however, the manner in which others are affected matters when
performing an act. If someone merely dislikes or disapproves of an act that the agent is
performing, this affects that person but not appreciably and it definitely does not interfere with
the other’s significant interests. What a co-worker, friend, lover, child does, believes, and thinks
affects those around him/her®® but if a person chooses, for instance to partake in a juice fast, this

does not really affect those around him/her directly (but rather indirectly) even if others think

% While we may think that what someone thinks or believes does not affect others, it does because what one
believes and thinks is often expressed through actions, etc. Even if the agent who believes and thinks things does not
realize that he/she is expressing these things. Think of racism. People who have racist beliefs or thoughts often
reflect these thoughts both unconsciously and unintentional through behavior.
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that juice fasts are foolish or harmful to the body.% The same goes for drinking an alcoholic
beverage, which is the example that Mill favors, because while it may be the case that people
dislike or disapprove of drinking alcohol, it does not harm or significantly affect those others in
the usual case. These are examples of primarily self-regarding acts. They may be immoral, they
may be offensive, but they are not significantly harmful to others or do not harm their significant

interests.

1.2.6 The Self-Regarding Sphere

Mill lists several categories which he believes to be part of the self-regarding sphere. The
first is the inner “domain of consciousness” including the “liberty of thought and feeling;
absolute freedom of opinion and sentiment on all subjects, practical or speculative, scientific,
moral, or theological” (OL I: 12). This domain also includes the separate but related area of
public expression and freedom of press. (Mill spends considerable time defending the thesis that
freedom of thought and speech are of fundamental importance and I will come back to this
topic.)®” The second area of the self-regarding sphere is the “Liberty of tastes and pursuits; of
framing the plan of our life to suit our own character; of doing as we like ... so long as what we
do does not harm them” (OL I: 12). The second aspect contains those actions like drinking
alcohol or going on a juice fast. It may also contain other, more controversial, things like

euthanasia, suicide, and doing drugs. These acts are often perceived as harmful to the agent who

% The direct and indirect distinction is an important one to make and Mill makes this distinction in order to highlight
the self-regarding/other-regarding distinction. However, we must also consider harm and if an act is other-regarding
and harmful, the degree of harmfulness then becomes the most significant factor in determining legitimate or
illegitimate legislation.

9 The discussion of free speech will occur in chapter 5-6 comparing and contrasting harmful language and speech
in order to showcase the role of the legal harm principle in determining legislation. I ultimately believe that Mill
overstates the case for the liberty of expression and this seemingly absolutist position is not consistent with his
principle.
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performs them (and those who voluntarily participate in the acts with them); however, they are
primarily self-regarding acts and are undertaken voluntarily. The third aspect of the self-
regarding sphere covers the “Freedom to unite, for any purpose not involving harm to others”
(OL I: 12). The third self-regarding aspect of liberty covers consensual acts and is also
significant when considering issues such as Ku Klux Klan or white supremacist rallies or other
such gatherings that stray dangerously close to legislatable other-regarding behavior.® Acts like
engaging in prostitution or promiscuity, engaging in homosexuality, and attending book clubs or
other meetings are part of this arena.

There is also additional criticism related to such acts because of behavior that may follow
from participating in these acts. For instance, it could be the case that agent A decides to visit a
prostitute. His visit to the prostitute affects not only himself and the prostitute (a willing,
consenting, adult participant), but also perhaps his brother, child, friend, sister, mother, neighbor,
etc. (OL IV: 9). In many cases, it is not direct harm of others but indirect harm that critics
describe. Indirect harm caused to “near connections,” such as embarrassment, failure of a role
model to behave accordingly, disgrace of a family, or even most instances of offense (that are not
also harmful), are not enough to transform an act from a self-regarding to an other-regarding act
because it is not the case that the “harm” caused in these cases is sufficient enough to infringe on
an individual’s liberty.®® To do so would have negative repercussions for liberty and individual
freedom.

If, on the other hand, through this self-regarding action, agent A inflicts direct harm on

others, such as passing on AIDS or other sexually transmitted diseases to offspring or other

% This topic will be further discussed in chapter 5-6 when discussing the limits of freedom of expression.
% Part of the reason for this is that they do not have a claim on us or we do not have a duty toward them. This issue
with claims will be discussed in chapters 4 and 5.
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sexual partners, use of funds that would prevent the care of dependents, physical harm to others,
or the breaking of a vow, then his behavior may be subject either to the law or social pressures.
For example, if agent A spends her child support money on gambling or some frivolity, and is
thus unable to take care of her child, it may be the case that her behavior should be censured and
she should be held liable. However, in this case, Mill stresses that it is not the act of gambling
that is reprehensible, but the failure to fulfill the parental duties that is the actual problem with
the act. So, again, it is not exactly clear that even in cases of direct harm to others due to an
individual’s acts that the act that people may attempt to prohibit—gambling—is morally
unacceptable because it is often corollary behavior that makes the act wrong—the failure to pay
child support. In other words, gambling as an act should not be prohibited because it does not
harm others but failure to pay child support is really what causes the harm and that behavior, not
the gambling per se, should be prohibited (OL IV: 10). When a society condemns certain acts,
such as prostitution, gambling, and drug use, as harmful, it is often not based on the self-
regarding action, but some other act that may be prohibited by law or morality. Thus, Mill argues
that many acts that are typically reviled as impermissible for others to perform are really self-
regarding actions that in themselves are not wrong, and the law or the state has no justification
for prohibiting them simply because they flout custom or have the potential in some cases to lead

to harmful acts.1®

1.2.7 The Individual Case
While the above-mentioned actions themselves are generally harmless to others, if in

individual cases negative consequences to others follow on a regular basis, for instance a certain

100 The topic of “overcriminalization” is related to this idea. For an excellent discussion that seems to be in line with
Mill, See Douglas Husak, Overcriminalisation (Oxford: Oxford University Press, 2007).
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individual consistently abuses a spouse or fights others when under the influence of alcohol, such
a case may justly warrant interference in this case because the predictable likelihood of harm that
would follow. Mill claims that

The right inherent in society, to ward off crimes against itself by antecedent
precautions, suggests the obvious limitations to the maxim, that purely self-
regarding misconduct cannot properly be meddled with in the way of prevention
or punishment. Drunkenness, for example, in ordinary cases, is not a fit subject
for legislative interference; but | should deem it perfectly legitimate that a person,
who had once been convicted of any act of violence to others under the influence
of drink, should be placed under a special legal restriction, personal to himself;
that if he were afterwards found drunk, he should be liable to a penalty, and that if
when in that state he committed another offence, the punishment to which he
would be liable for that other offence should be increased in severity. The making
himself drunk, in a person whom drunkenness excites to do harm to others, is a
crime against others (OL V: 6 Emphasis added).

However, if there is no harm to others then such things “cannot without tyranny be made a
subject of legal punishment; but if ... a man fails to perform his legal duties to others ... itis no
tyranny to force him to fulfil that obligation” (OL V: 6). Yet, it is important to emphasize that the
legitimate restriction would be for that particular individual or to use Mill’s words “personal to
himself” and not for everyone who participates in the action in question. So, if the individual is
known to be violent when consuming alcohol, that individual can legitimately be prevented from
drinking alcohol. Additionally, on this account, gun laws which restrict certain violent felons
from using firearms or those with psychiatric illnesses would be acceptable on a Millian account
because they cease to be primarily self-regarding and begin to fall into the realm of other-

regarding conduct.
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1.3 The Harm Principle, Self-Regarding Acts, and Consent
1.3.1 The Magic of Consent

In dividing acts into those with which it is permissible to interfere and those it is not, acts
that are both harmful and other-regarding seem to clearly fall into the permissible realm of
interference in the liberty of others. For instance, you punch me in the face. This is harmful and
other-regarding. This act would be covered by the harm principle and could be prohibited. But
what about boxing? On the surface, boxing is you punching me in the face but it is not generally
thought to be an acceptable realm of interference. Why not?—hbecause of the magic of consent.

Consent takes acts that on their face seem to be unacceptable and transforms them into
acceptable and legitimate acts which are protected by Mill’s self-regarding sphere of liberty.
Here is another useful illustration: someone removes a perfectly healthy kidney from my body.
The kidney is healthy and non-diseased, kidneys are useful to me, and thus | have an interest in
keeping my kidney. To take my kidney would be harmful and other-regarding and would rightly
be prevented by the harm principle. However, if | freely consent to you taking my kidney, it
seems that it is no longer an unacceptable act with which others may interfere.

When discussing such self-regarding acts, Mill claims “there is a sphere of action in
which society, as distinguished from the individual, has, if any, only an indirect interest;
comprehending all that portion of a person’s life and conduct which affects only himself, or if it
also affects others, only with their free, voluntary, and undeceived consent and participation”
(OL I: 12 Emphasis added). The harm principle states that acts that cause harm to others are a
legitimate reason for interference in the liberty of individuals. Acts that harm only the self or
other non-harmful self-regarding acts are not legitimately interfered with and we see that when

Mill considers and outlines self-regarding acts, his third category of self-regarding acts includes
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agents uniting of their own free will. While this third category of self-regarding acts seems to be
other-regarding (after all, it seems that if my actions involve another that means it is other-
regarding), Mill focuses on the idea that they are consensual. Indeed, one of the concepts Mill
builds into the harm principle is consent and when someone offers his/her valid consent to what
would ordinarily be considered a harmful act, the consent transforms the act so that it is no
longer legitimately prohibited as a harmful other-regarding act.

In a way, consensual acts between several individuals transform the act so that, for Mill
and most liberals, these consensual acts are not really other-regarding and now fall into the
primarily self-regarding sphere. It is perhaps better thought of as several individuals performing
self-regarding acts together, this still has an other-regarding component but it is not an
impermissible sort of other-regarding act. This category of actions is specifically delineated by
Mill’s third category of self-regarding conduct, namely the “Freedom to unite, for any purpose
not involving harm to others” (OL I: 12). This category concerns all consensual acts. Consent
effectively legitimizes certain acts that, without consent, could be legislatable as coercive other-
regarding acts. This consent takes these acts out of the sphere of legitimate interference and
places them firmly into the inviolate self-regarding sphere.

For an act to be consensual, all parties must voluntarily grant permission. If they are not
consented to by each party they may be harmful other-regarding acts. But, when an agent
consents to an act, the act becomes a part of the self-regarding sphere. When something is self-
regarding and not harmful, others are not permitted to interfere in the liberty of those acting
agents. The harm principle is concerned with determining legitimate coercive interference in the
liberty of others. Because of the consent, these acts are no longer a concern of the harm principle

since the acts are now transformed into self-regarding acts, which are not properly regulated by
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the harm principle (the exception of course, is unless such consensual group actions would harm
innocent nonconsenting third parties). And while consensual acts do involve others, since there is
consent, they seem to revert back into primarily self-regarding acts that are done with others
(who are also doing something that is primarily self-regarding). Consensual acts are not
regulatable because they are not interfering with the person’s interests; in fact, it seems that we
are respecting the interests of the agent in question when we do not interfere with consensual acts

and to prohibit such behavior would be to go against the agent’s interests.

1.3.2 Consent and Personal Autonomy

In part, consent plays such a significant role in legitimizing certain sorts of conduct
because of the value that Mill and other liberals place on the concept of liberty and personal
autonomy. While Mill does not speak in terms of “autonomy” he seems to provide an account of
personal freedom and autonomy that speaks to subsequent liberals. Indeed, even the Kantian
philosopher Onora O’Neill claims that “contemporary conceptions of rational autonomy ... owe
more to John Stuart Mill than to Kant” and “they rely on background theories that see rational
action as guided by individuals’ desires, preferences, beliefs, and ‘identities.””%% My
autonomous realm is an inviolable realm in which others may not impede without my direct
consent, i.e. it is a primarily self-regarding realm. If another interferes with me, they are doing
something wrongful, i.e. something that unjustifiably sets back my interests, harms me, violates
or infringes my rights, and that person’s actions may be subject to the law.% On the other hand,

if I consent to an act, | cannot legitimately complain to the government or law when the act

101 Onora O’Neill, Constructing Authorities: Reason, Politics, and Interpretation In Kant’s Philosophy, (Cambridge:
Cambridge University Press, 2015) 127.
102 Feinberg, Harm to Self, 22-25.
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occurs.103

Consent seems to be a common and necessary determining moral factor in permissible
and impermissible human interactions. It determines the difference between battery and sport, in
fist fighting vs. boxing, for instance, of theft and gift, rape and sex, and more generally, perhaps
most importantly for this analysis, between wrongful harm and legitimate voluntary acts.%*
Consent represents a norm for determining permissibility. When an agent consents to an act, the
act is no longer legislatable because it is taken from the harmful other-regarding sphere and
placed in the self-regarding sphere. Yet once again, it is the act of consent that serves as a
legitimizing factor. But not all instances where there appears to be consent legitimizes the shift
from the other-regarding sphere to the self-regarding sphere. When consent does have this
legitimizing ability it is considered to be valid consent. For this shift to be legitimate the consent

must be valid. If the consent is invalid, then there is not a legitimate shift into the self-regarding

sphere. But what exactly makes consent valid?1%

1.3.3 Valid and Invalid Consent
Generally, there are three conditions that distinguish valid from invalid consent: 1. mental

competence, 2. voluntariness, and 3. not being deceived (sometimes understood as being

103 Unless the consent was gained through illegitimate means, such as force or fraud, in which case it is not valid.
See discussion below for valid consent.

104 These examples are common in the literature on consent and are used frequently without citation by authors, see
Igor Primoratz, “Sexual Morality: Is Consent Enough?,” (Ethical Theory and Moral Practice 4, no. 3 (2001)) 201;
Leo Katz, “Choice, Consent, and Cycling: The Hidden Limitations of Consent,” Michigan Law Review 104, no.4
(2006): 628; Kimberly Kessler Ferzan, “Clarifying Consent: Peter Westen’s The Logic of Consent” Law and
Philosophy 25, no.2 (2006): 194, in reference to a statement by Peter Westen in his text p. 15 and subsequent
articles, etc.

105 Some of what follow on consent draws from sections in chapter 3 of Kathryn Zawisza, The Ins and Outs of
Prostitution: A Moral Analysis.

50



informed).% If any of the three components are missing, the consent is invalid. Mill himself sets
forth criteria along these lines when he argues that the “freedom to unite” only extends to those
“of full age, and not forced or deceived” (OL I: 12). And later he claims that “there is no room
for entertaining any such question [relating to interfering with an individual] when a person’s
conduct affects the interests of no persons besides himself, or needs not affect them unless they
like (all the persons concerned being of full age, and the ordinary amount of understanding)”
(OL 1V: 3). These components determine when acts are consensual or coercive (not valid
consent). In other words, if an individual does not have the relevant understanding of the
situation, the act is coercive. If the person is physically or verbally forced, the act is coercive. If
the person is too young/immature mentally, the act is coercive. In all of these cases, we could

justifiably interfere.

1.3.4 Mental Competence

The first criterion, mental competence refers to agents being able to adequately
understand what is occurring. There are different reasons why a person would lack the necessary
capacity to make a decision, some of these capacities are a permanent condition and others are
temporary. A person who is mentally ill or mentally disabled is considered incompetent to
validly consent in many circumstances. Determining the degree of the impairment is important,
as in some cases those with mental impairments are not impaired to such a degree that all acts of
consent are automatically invalidated. However, while severe mental diseases or disabilities are

often permanent or develop into a semi-permanent condition (consider senility), this is not

196 These criteria are generally agreed upon by most theorists who discuss consent. See Peter Westen, The Logic of
Consent; David Archard, Sexual Consent; Joel Feinberg, Harmless Wrongdoing and Harm to Others. Even Mill
refers to these criteria.
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always the case and indeed some mental diseases or disabilities can be reversed using medicine
or are merely temporary conditions (consider intoxication or a concussion).

The most clear-cut and common instance of someone with a “temporary” case of mental
incompetence is in children who are under the “age of consent.” At one point in all our lives we
were unable to give valid consent to an act because we were unable to fully comprehend the
nature of the situation or to make an informed decision about it. As we grow and mature, we gain
the ability to comprehend situations and provide valid consent. This ability varies in all
individuals and each individual may gain the ability at different times. The law attempts to
reflect this when it determines ages of consent. There are different ages set by law for different
situations depending on the impact the decision could have on a minor’s life (such as sexual
intercourse or the legal drinking age) or even society at large (as is the case with setting a voting
age or the legal drinking age).

Unfortunately, the age of consent that is set by law can oftentimes be problematic as it is
generally used to determine mental maturity and some individuals mature at differing rates.*%” It
is important to recognize that while age of consent laws attempt to capture the reality that those
without mental maturity ought to be protected, the law itself does not determine actual mental
maturity. Nevertheless, setting an age under which one lacks the ability to consent is both
essential and beneficial because it protects the interests, well-being, and liberty of children who
oftentimes cannot adequately protect themselves. However, once a person “comes of age” they
108

are generally deemed competent to consent, thus making the incapacity merely temporary.

This position regarding the age of consent is reflected in On Liberty. For instance, Mill

197 Having an age set by law does not mean that individuals cannot appeal to the law to have this age of consent
waived, as is the case where minors petition to live on their own or get married when underage or have charges of
statutory rape removed.

108 Archard, Sexual Consent, 44.
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claims that

it is, perhaps, hardly necessary to say that this doctrine is meant to apply only to
human beings in the maturity of their faculties. We are not speaking of children,
or of young persons below the age which the law may fix as that of manhood or
womanhood. Those who are still in a state to require being taken care of by
others, must be protected against their own actions as well as against external
injury (OL I: 10).

This would also apply to the above cases of those with severely diminished mental faculties that
are permanent disabilities since those individuals “are still in a state to require being taken care
of by others” (OL I: 10). Paternalistic policies for such individuals are acceptable for the law in
general and the criminal law may only consider paternalistic policies if they apply to such
individuals. Other cases that affect the ability of individuals to validly consent to otherwise
harmful acts include the use of drugs and alcohol as well as temporary mental disturbances.
These cases are some of the more difficult cases in which to determine valid consent because the

nature of the incapacitation as well as the degree is not always clear.

1.3.5 Being Informed or Not Being Deceived

Receiving all the relevant information is the second necessary condition for valid
consent. This allows us to make an informed decision so that we do not unintentionally give our
consent to something which we would not have otherwise.'% Protecting citizens from the harm
of such fraud is legitimate. What it means to receive all the “relevant facts” before validly
consenting is difficult to outline. David Archard argues that “the person does not need to know

everything, only everything that would make a real difference to whether or not she

109 This focus on consent and being adequately informed is related to the idea that Mill believes that utilizing our
deliberative faculties is essential to well-being. Things that undermine such capacities or faculties are problematic.
See chapters 5 and 6 for a discussion of deliberative faculties. The term is borrowed from David O. Brink’s Mill’s
Progressive Principles.
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consented.”*' Some facts are easily understood to be relevant and others not. The relevant facts
can include a number of things but tend to include “what is being consented to, prior or
background information bearing on that which is consented to, or what may transpire in

consequence of the giving of consent.”*!

1.3.6 Voluntariness

The last necessary component of valid consent is voluntariness which in some cases is
closely related to the second knowledge criterion but in other ways surpasses simply being
properly informed. When an agent is properly informed, that agent is able to assess whether or
not to give valid consent. The less we know, the less free we are in choosing to consent.
However, there are cases at the top of the scale in which there is no choice given to consent, such
as when force, threat, or coercion is used. In all three of these cases valid consent is never
legitimately given because of the lack of voluntariness.

Interferences that prevent this sort of interference are legitimate. All the same, there are
cases in which an agent appears to “freely” consent to something which on the surface seems
valid (i.e. there is no outward coercion or threat perceived) but upon further inspection is actually
a case of other-regarding harm and can be condemned using the harm principle.**? There are
certain cases in which an action or choice falls somewhere on a line between completely unfree
(compulsion by physical force) and free (completely voluntary). Compulsion and force are ways

of acting toward a person without permission, there is no consent involved, it is something done

110 Archard, Sexual Consent, 46.

11 1bid.

112 Cases like these are many and varied. There is the issue with offers versus threats, or acts that are semi-coercive
(i.e. offers you cannot refuse).
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to a person, not something to which there is any choice.'*®* However, there are many other ways
in which consent can be invalidated which have to do with illegitimate forms of coercion.
Consent is important because it helps to delineate when a person’s rights have been violated or
infringed.*'* For any act of consent to be valid, it must be free and informed, as well as given by
an agent that is mentally competent. If these criteria are not met, the act is coercive and the
consent is not valid. If the consent is not valid and there is harm to others, then the government
may be permitted to enact laws to prohibit such a violation of another’s rights. If the consent is
valid then it falls within Mill’s sphere of self-regarding liberty and outside of the domain of the

harm principle.

113 Feinberg, Harm to Self, 190.
114 1 will discuss rights in chapters 3—4.
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Chapter 2
A “Simple” Principle?

2.1 Mill’s Very General Harm Principle

While Mill believes that all coercive actions, whether by the individual or the
government, can be governed by “one very simple principle”—the harm principle—it seems he
does not always distinguish which behaviors are acceptable for the law to cover and which are
not (OL I: 9). In other words, it is not always clear which acts he considers to warrant
interference by the government and which acts are merely within the domain of public extra-
legal*® coercion or even completely independent of coercive intervention by anyone, even when
harmful.*'® He makes claims such as

Acts of whatever kind, which, without justifiable cause, do harm to others, may
be, and in the more important cases absolutely require to be, controlled by the
unfavourable sentiments, and, when needful, by the active interference of
mankind. The liberty of the individual must be thus far limited; he must not make
himself a nuisance to other people. But if he refrains from molesting others in
what concerns them, and merely acts according to his own inclination and
judgment in things which concern himself, the same reasons which show that
opinion should be free, prove also that he should be allowed, without molestation,
to carry his opinions into practice at his own cost (OL I11I: 1).

This passage suggests that there is a distinction and a line to be drawn between acts that are of a
certain type which warrant some kind of interference by others (harmful other-regarding) and
those that are not (self-regarding), but he seems to make a further distinction between those
other-regarding acts that warrant legal interference and those that warrant merely extra-legal
social interference. In other passages, Mill suggests that there is indeed a division between legal

and extra-legal social coercion. For instance, he claims in some instances “the offender may then

115 Those acts that fall outside of the legal domain and into the public domain, such as social pressures and “moral
coercion” though this can also be physical coercion by those who are not representatives of the law.
116 A rough taxonomy of harmful behaviors will be discussed below.

56



be justly punished by opinion, though not by the law” (OL IV: 3). And that “if anyone does an
act hurtful to others, there is a prima facie case for punishing him, by law, or, where legal
penalties are not safely applicable, by general disapprobation” (OL I: 11). However, he does not
actually clearly set that line because he was not directly concerned with doing so in On Liberty.
In other words, Mill is concerned with the harm principle as a principle which is “entitled
to govern absolutely the dealings of society with the individual in the way of compulsion and
control” (OL I: 9). His goal is general in that it does not matter “whether the means used be
physical force in the form of legal penalties, or the moral coercion of public opinion” (OL I: 9
Emphasis added). But even here he recognizes that there are different criteria governing extra-
legal social coercion and legal coercion. I believe that to understand the differences we really
need to describe two separate principles, Mill’s “general harm principle” which dictates all
behaviors which become the business of others when considering coercive intervention and a
“legal harm principle” which determines which behaviors become the business of the state.
While I am not alone in recognizing this distinction—indeed Feinberg’s harm principle

117

and four-part Moral Limits of the Criminal Law depend upon such a distinction**’ and later

theorists such as Simester and von Hirsch depend upon it as well**®*—I wish to draw attention to

117 Feinberg recognizes his break from Mill at the start of his work on The Moral Limits of the Criminal Law when
he states in Harm to Others that Feinberg’s principle “though broad, is still narrower than John Stuart Mill’s famous
concern in On Liberty with ‘the nature and limits of the power which can be legitimately exercised by society over
the individual,” since our concern is only with power exercised by the state by means of the criminal law. Unlike
Mill, we shall be concerned here only with the exercise of political power, thus neglecting those interferences with
individual liberty that come from private associations, public opinion, or the ‘despotism of custom.” Moreover, we
shall ignore the subtler uses of state power, like taxation, indoctrination, licensure, and selective funding, so that we
may focus more narrowly on statutory prohibitions enforced by penal sanctions. What our question has in common
with Mill’s broader one is its emphasis on determining the legitimacy of exercises of power” (3). | follow Feinberg’s
lead here.

118 |n their introduction to Crimes, Harms, and Wrongs: On the Principles of Criminalisation (Oxford: Hart
Publishing, 2011), A.P. Simester and Andreas von Hirsch highlight their dependence on Feinberg who uses this
distinction. Indeed, when laying out their theory they recognize that Mill utilizes the harm principle much more
broadly than they do: “Mill’s endorsement of the harm principle as the sole basis for state intervention is not specific
to the criminal law: it applies to any exercise by the state of coercive power over its citizens. As Mill conceived it,
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the fact that it is a distinct or perhaps a sub-principle that Mill does not make explicit in On
Liberty. Part of the reason it is important to make this distinction explicit and to look to what
Mill says regarding both his general principle and a specifically legal one is that confusions tend
to be introduced when we fail to acknowledge or emphasize this difference. It seems that many
argue over whether he is primarily concerned with the law or extra-legal social pressure when
defining his principle.t*® However, he is primarily concerned with neither and distinguishing
between acceptable legal interference and extra-legal social interference is a separate but
intimately connected issue with which he was not particularly concerned.

It seems that if we want to understand what Mill means by harm being the justifying
criterion for interference and, further, what Mill intends to serve as a division between those acts
that warrant interference by law and those that do not, we need to do a bit more interpretive work
since he does not lay out a plan for dividing interference in this manner. As the above statements
by Mill suggest, he acknowledges that there is some sort of division between what the law can
and cannot cover but he does not lay out exactly what that division is. As | will outline in

chapters 3 and 4, it seems that if we want to understand where the lines are drawn to separate the

the Harm Principle applies both to civil and criminal law, to contract or tort as much as crime” (143). They do not
here even acknowledge the even broader appeal by Mill to the extra-legal.
1191n Mill’s Progressive Principles, Brink states that in On Liberty “Mill is concerned with articulating principles to
apply to restrictions on liberty in various contexts, involving different potential actors and different forms of
coercion. He is perhaps most interested in cases where the state uses civil or criminal law to forbid conduct and
applies sanctions for noncompliance” (136). He later says, “But the central case that concerns him, it is still fair to
say, is that of legal prohibition by the state” (136).

Against the idea that Mill was primarily concerned with the law is Currin V. Shields in his introduction to
Mill’s On Liberty when he claims while this text is often “praised as a classic statement of the case for individual
liberty from governmental control [,] ... such praise misses the mark” because Mill is primarily concerned with
liberty that “does not directly concern the government” (xix). Similarly, Bernard Harcourt laments the contemporary
tendency to incorporate Mill’s Harm Principle as a legal principle in his 1999 article “The Collapse of the Harm
Principle” in the Journal of Criminal Law and Criminology and his “Mill’s On Liberty and the Modern ‘Harm to
Others’ Principle” in Foundational Texts in Modern Criminal Law, ed. Markus D. Dubber. Oxford Scholarship
Online, 2014. DOI: 10.1093/acprof: 0s0/9780199673612.001.0001.

C.L. Ten, Mill On Liberty, (Oxford: Clarendon Press, 1980) and Piers Norris Turner “*Harm’ and Mill’s
Harm Principle,” (Ethics 124 (2014): 299-326) also argue that Mill is not primarily concerned with the law.
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legal harm principle from the general harm principle and legal interference from extra-legal
interference, we should focus on his discussions of interests, liberties, and rights.*?° These
concepts, | will argue, aid in developing a full understanding of what is to count as the sort of
harm or risk of harm that ought to be regulated by the state through the penal law.

When determining which acts fall under the legal domain for restriction and which do
not, | will argue that it seems that the legal harm principle only covers those things that are of a
certain type to justify the legally mandated punishments that accompany its restrictions. It seems
then, that the first question for Mill in On Liberty is: “is there harm to others?”'?! If the answer to
this question is “yes,” then society may intervene to prevent it—though this does not mean they
should on balance. Mill often claims that it may be better not to intervene in some cases.*?> From
there, a second question that seems to follow is: “if society may intervene, in what manner
should they do so0?” or “If the harm is enough to warrant interference, then when is legal
interference appropriate?” Mill lays out some vague criteria that | believe we may use to derive a
legal harm principle that is both broad and useful and I will address the criticism that it covers
too much or not enough.*? When assessing Mill’s understanding of harm in chapters 3 and 4, |
will attempt to make the distinction between the general harm principle that Mill outlines and the
legal harm principle that | am forwarding in order to understand how the harm principle can
become a principle to determine criminal legislation. However, before delving into this
quagmire, there is a bit more preliminary work that must be done to understand what Mill’s

general harm principle covers.

120 | will discuss these in chapters 3 and 4.

121 For an interesting discussion on this point, see Piers Norris Turner, “*Harm’ and Mill’s Harm Principle.”

122 Mill, On Liberty, I: 6, I: 11, I1: 44, etc.

123 For the argument that Mill’s principle covers too much, see Bernard Harcourt, “The Collapse of the Harm
Principle.” For the argument that it does not cover enough, see Feinberg’s Offense Principle, Michael Moore’s Legal
Moralism, and Sara Conly’s Legal Paternalism.
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2.2 Harm to Others: Necessary and/or Sufficient Condition for Justifying Coercive
Interference?

One of the first things that is often discussed in order to understand Mill’s formulation of
the harm principle is if/how the principle uses harm to decide the permissibility of the coercive
interference of others. In other words, is harm or the likelihood of harm a necessary and/or
sufficient condition for the legitimate interference in the liberty of others? Though there are
different interpretations on where Mill stands relative to this question, part of this confusion rests
on a few different conflations of what Mill is doing in On Liberty. There are two primary

interpretive difficulties that we need to address to sort out the confusion.

2.2.1 Some Interpretive Confusions

First, we need to understand that Mill is not focused on the legal question only. Mill does
not separate his discussion of the general harm principle and the legal harm principle. Once we
are clear on that, we can recognize that some interpretive difficulty is a result of theorists failing
to make this distinction or failing to maintain adherence to this distinction. The second thing we
need to keep in mind is what the scope of the harm principle is for Mill. This will help us to
understand what he is actually trying to do. Mill is attempting to lay out the domain or the
jurisdiction of society in interfering with individual liberty and is only then looking at potential
justification of the interference, though he does mention and discuss both in various contexts. For
instance, he seems to argue pretty strongly in his formulation of the harm principle that harm or
likelihood of harm is necessary but it is not always clear if he thinks it is sufficient for both
deciding the jurisdiction of society and justifying interference in liberty. And when we introduce
the potential of a legal harm principle, there is further confusion as to whether harm is sufficient

for justifying coercive legislation specifically because Mill is not attempting to actually create or
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outline the conditions for a legal harm principle (OL V: 3).22% I will proceed in my investigation
by highlighting and focusing on the various confusions and conflations that arise when
discussing what the conditions of the harm principle are attempting to define and then I will

propose a solution as to how the confusions may be solved.

2.2.2 Necessary Condition for Justifying Coercive Interference

To me, it is pretty clear that when Mill formulates the harm principle he means for harm
or the likelihood of harm to be a necessary condition for justifying coercive social interference in
the liberty of others as well as for determining the jurisdiction of social interference. Indeed, Mill
appears to define the harm principle in such a way that harm or the likelihood of harm is a
necessary condition for allowing interference in the liberty of individuals and the harm principle
serves as the only legitimate principle governing coercive human interaction. Brink claims that
“Mill clearly says that harm prevention is a necessary condition for restrictions of liberty to be
permissible. [But] It is not clear whether he thinks that harm prevention is sufficient to justify
restrictions on liberty.”*?> So here Brink is highlighting one of the difficulties that arises, namely

that between conditions for restrictions on jurisdiction and justifying such restrictions.

2.2.3 Jurisdiction Versus Justification
As Brink notes, in places Mill gives the impression that harm is sufficient “to make the
conduct eligible for regulation”*?® but it is not clear that harm justifies such regulation. Again,

part of the reason for this confusion is that Mill was not concerned to make this distinction. For

124 For an opposing position, see Currin V. Shields “Introduction” to On Liberty.
125 Brink, Mill’s Progressive Principles, 137.
126 |pid., 176.
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instance, when talking of the social obligations that citizens have toward one another—not to
injure the interests of others (harm them) and to bear one’s fair share in the labors and
sacrifices—Mill states that these societal obligations “society is justified in enforcing, at all costs
to those who endeavor to withhold fulfillment” (OL IV: 3). This suggests that society is justified
in enacting and enforcing laws (at all costs this suggests) as well as less invasive forms of
interference that prevent harm or risk of harm. This seems to introduce and discuss a sort of legal
harm principle as distinct from the general harm principle. But this does not include all harm or
risk of harm because Mill claims that the sorts of acts which society is “justified in enforcing, at
all costs” are “certain interests, which, either by express legal provision or by tacit understanding
ought to be considered as rights” (OL IV: 3). Since not all instances of harm to others are rights
violations or infringements, it seems that at least in this case harm or risk of harm as such is not
sufficient to justify legislative interference (or maybe even extra-legal interference, we do not yet
know). So, it seems that certain sorts of interference may always be justified, namely those that
protect others from rights violations, and thus may be sufficient for justifying interference.?’
This seems to suggest that harm or risk of harm as such may not be sufficient for justifying
coercive intervention.

A further confusion is then introduced when Mill claims later in the same passage that
“As soon as any part of a person’s conduct affects prejudicially the interests of others, society
has jurisdiction over it” (OL IV: 3). If society has jurisdiction over all harmful (prejudicial) acts,

then it seems that harm or risk of harm is a sufficient condition for justifying coercive

interference in the liberty of others. However, deciding the jurisdiction of society is different

127 | make a distinction that | believe is found in Mill that rights-infringing harm and rights violations are distinct.
Rights violations are justified, rights infringements are put into the domain of the law but legislation may not on
balance be justified. See chapter 6.5.4 for instance.
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than justifying coercive interference. The harm principle decides that harm is necessary and
sufficient for the jurisdiction or domain of coercive interference but this does not mean that it
justifies all instances of coercive interference even if there is harmful other-regarding behavior
(which presumably is the domain or jurisdiction of the harm principle).*?® Brink makes this
distinction clear when he claims that “for society to have jurisdiction over harmful conduct
means that the conduct is in principle eligible for regulation or perhaps even that regulation of
that conduct is in fact permissible. But neither of these claims implies that regulation is required
or obligatory.”*?° This seems correct. However, he then says that this “demonstrates that Mill is

not committed to a simple version of the sufficiency of harm for restrictions on liberty.”**°

2.2.4 Mill’s Two Maxims

I believe that there is a passage in chapter V of On Liberty that can clear up some of these
issues. Mill claims that the “doctrine of this essay” is divided into “two maxims” which together
define the harm principle and must be “balanced” in order to determine “which of them [the
maxims] is applicable to the case” (OL V: 1-2). First, he has the general harm principle to decide
the domain of acceptable coercive interference (when society has jurisdiction) which he says is
other-regarding harmful behavior. He claims that his first maxim holds “that the individual is not
accountable to society for his actions, in so far as these concern the interests of no other person
but himself” (OL V: 2). This defines the self-regarding realm which is not open to discussion of
interference in liberty (unless it interferes with the interests of others).

This is the main limitation on coercive interference because there is no harm to others. In

128 Thanks to Richard Lee for pressing me on this point.
129 Brink, Mill’s Progressive Principles, 176.
130 |bid., 176.
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the second maxim Mill defines the other-regarding sphere as an appropriate domain for
discussing coercive interference as well as justifying it. He claims that “for such actions as are
prejudicial to the interests of others, the individual is accountable, and may be subjected to either
social or to legal punishments, if society is of the opinion that the one or the other is requisite for
its protection” (OL V: 2 Emphasis added). This latter part of the second maxim suggests that
there is something further needed to justify the actual interference once the domain has been
established. So, individuals may be subjected to the law or extra-legal intervention if certain
other things are considered. This is one of the places in On Liberty where Mill seems to
recognize the need for sub-principles, such as the legal harm principle. He actually seems to use
his second maxim, which is itself something like a sub-principle, to build these sorts of
subsidiary principles into the general harm principle which may expand the scope and usefulness

of the harm principle as a method for determining legislation.

2.2.5 Jurisdiction

So, | suggest that the discussion of necessary and sufficient conditions in relation to the
harm principle rests on a confusion as to what the harm principle’s main goal is. The harm
principle, while worried about justifying coercive interference, nevertheless focuses on
determining the proper jurisdiction of the harm principle first (determining if society may
interfere not saying it ought to). However, this is not to say that Mill ignores the need for
justification when defining his harm principle. Indeed, he claims that while harm is necessary for
determining justification of liberty invasion, there are several other balancing factors that may
decide if society should interfere. When Mill claims that “... if society is of the opinion that the

one or the other [social or legal interference] is requisite for its protection (OL V: 2),” or that
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“the question whether the general welfare will or will not be promoted by interfering with it,
becomes open to discussion (OL 1V: 3),” it is these sorts of claims that breed confusion as to
whether harm or risk of harm serves as a sufficient condition for justifying interference in the
liberty of others or serves as a sufficient condition for determining the jurisdiction of society,
especially legislative interference.

When Mill introduces considerations of balancing to determine when society ought to
interfere, he is building criteria for justification. So, when discussing “prejudicial” or harmful
conduct he is specifying the domain or jurisdiction for discussing coercive interference. Once the
acts are in the domain of the harm principle, Mill suggests that there are certain sorts of harm to
others that are acceptably/justifiably interfered with by the law and those that are not. He claims
that all agents have an obligation to refrain from conduct that injures the interests of others “or
rather certain interests, which, either by express legal provision or by tacit understanding, ought
to be considered as rights” (OL 1V: 3). This begins his demarcation of a legal harm principle as
distinct from the general harm principle. As will be discussed in chapters 3 and 4, it is in these
cases that we may interfere with the liberty of others through the law.

Mill claims there are other cases in which we are not able to interfere using the law.
These acts that may not be limited may include those that are “hurtful to others, or wanting in
due consideration for their welfare, without going the length of violating any of their constituted
rights” (OL IV: 3). Mill then claims that someone who acts in a manner that is hurtful (but not a
rights violation) “may then be justly punished by opinion, though not by the law” (OL IV: 3). So,
it seems that while Mill is claiming that with the harm principle harm or risk of harm is both
necessary and sufficient for putting the act into the domain of discussion of interference by

society, he is not really making any claims as to whether harm or risk of harm is sufficient for
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justifying coercive interference. This is not to say that he does not suggest that it is not sufficient
when he highlights several alternate considerations that would counter-balance or deny the
justified interference in liberty as he does in the passage above.

For instance, Mill states that just because harm can justify intervention does not mean
that it always justifies it (OL V: 3). If anything, Mill specifically states that he does not believe
that harm is sufficient for justifying societal interference when he says that “it must by no means
be supposed, because damage, or probability of damage, to the interests of others, can alone
justify the interference of society, that therefore it always does justify such interference” (OL V:
3). In other words, harm or risk of harm to others is the only thing that can justify interference,
but this does not mean that it will justify interference in each case or even most cases;

countervailing reasons often arise.

2.2.6 The Importance of Separating Justification from Jurisdiction
However, Brink suggests that there is a problem if Mill does not hold that the harm
principle is a sufficient condition for justifying interference because

if Mill wants to defend one very simple principle about restrictions on liberty,
then harm prevention had better be a sufficient, as well as a necessary, condition
for restriction. Because if harm prevention were only necessary, then it looks like
we would need additional principles to determine if regulations were appropriate.
So there is at least prima facie reason to treat Mill, at this point, as claiming harm
prevention is both necessary and sufficient for restricting liberty. 3!

Indeed, later he claims that

if Mill rejects strong sufficiency then this compromises his one very simple
principle. For only strong sufficiency shows that the harm principle is the
complete guide to the regulation of liberty, telling us when regulation is
permissible and when it is required. Even weak sufficiency [pro tanto or prima
facie] implies that the harm principle must be supplemented with some other

131 Brink, Mill’s Progressive Principles, 137.
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principle, such as the utilitarian principle, in order to determine if regulation is
permissible, much less required.*?

However, while Brink earlier highlights the difference between jurisdiction and justification,3 it
seems that here Brink is failing to make this distinction clear. Once that distinction is made we
can see that harm or risk of harm may be a sufficient condition for determining the jurisdiction
of the harm principle but not for justifying legislation, which is what Brink seems to be
discussing here. It need not be a sufficient condition for the latter because for the principle to be
“simple” it need only have harm as a sufficient condition for determining jurisdiction not
regulation because the harm principle as such is not even attempting to determine what
legislation or regulation should or could be enforced. Mill is only, at this point, concerned with
whether it is acceptable for society to interfere or not, and he is not really concerned overall in
On Liberty to settle how society is to interfere (though he frequently discusses applying the
principle of utility in the balancing of harms to make such a consideration).***

The harm principle is a very general principle and does indeed provide a basic guide to
determine if society may interfere. Further principles may be necessary to determine how and
when they should interfere. This, | believe, is what theorists, including Brink, often overlook.
While Brink recognizes Mill’s mixed motivations he neglects to maintain this distinction and
claims that while Mill is interested in “restrictions on liberty in various contexts” Mill is
“perhaps most interested in cases where the state uses civil and criminal law to forbid conduct

and applies sanctions for noncompliance.” And “it may be worth remembering the variety of

132 Brink, Mill’s Progressive Principles, 178.

133 1bid., 137, 176.

134 1t is important to note that he is asking a domain question but addresses justificatory questions throughout,
especially when discussing his examples and defending his argument in favor of free speech in chapter 11 of On
Liberty. When discussing Mill’s second maxim, | discuss his inclusion of balancing considerations. See chapter
3.1.2.
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restrictors and restrictions that concern Mill. But the central case that concerns him, it is still fair
to say, is that of legal prohibition by the state.”*3> This view is mistaken. It seems that in our
desire to apply the harm principle to legal regulations—which would be a useful tool—we miss
the fact that Mill is not actually trying to do that with the harm principle. Though Mill seems to
acknowledge that the law is appropriate in some situations and extra-legal means are appropriate
in others, he does not use the harm principle to yet solve that problem. We do in fact need a
secondary or sub-principle that determines how and when society can interfere but that is not to
say that Mill is mistaken when he claims that this is the only principle necessary to determine
“the dealings of society with the individual in the way of compulsion and control, whether the
means used be physical force in the form of legal penalties, or the moral coercion of public
opinion” (OL I: 9 Emphasis added). Because here, he even states that he is not concerned with

which types of coercion is used, only that coercion occurs.

2.2.7 The Use of a Separate Legal Principle

Introducing a kind of legal harm principle that acknowledges and relies on the general
harm principle that Mill supplies and interpreting Mill’s view on when and how society may step
in would be beneficial and address Brink’s and other theorists’ concerns while also noting that
Mill is less specific (because that is not his primary goal) on the necessary and/or sufficient
conditions for justifying legislation. This is not to say that Mill is silent on the matter and indeed
his discussions on the law and legal restrictions are part of what breeds confusion. When Mill
discusses the sorts of regulations that may or may not be acceptable or legitimate for the law to

enact, he seems to have specific sorts of harm in mind. This is most clear when he singles out

135 Brink, Mill’s Progressive Principles, 136.

68



“rights violations” as being justifiably limited through the law but harmful acts that do not
violate rights are not justifiably limited through the law though they may be through extra-legal
means (OL 1V: 3).1% He seems to consider the nature of the harm or potential harm, the
seriousness of the harm, and the likelihood of the harm that the regulation would prevent and the
harm that restriction would produce as being the primary considerations one ought to make when
determining whether forbidding or restricting a potentially harmful act is justified through a
particular method. Harm or risk of harm must occur, but the harm or risk alone is not always
enough to justify interference legally or otherwise. Mill allows, as do most theorists, for there to
be additional countervailing reasons not to regulate the behavior.*3’

This consideration may seem like a utilitarian proposal; however, preventing harm, on
virtually all theories, is the (or at least “a”) primary concern of the criminal law, regardless of the
theory.'3® Yet, if the harm in question is a relatively minor rights infringement or does not violate
a “right” as Mill states it, then there is little reason to restrict the behavior and the harm in this
circumstance would not provide a reason to enact any kind of penal regulation because the harm
of the regulation in these cases is much more severe than the harm of the acts in question. Many
theories rely on a balance test such as this.**® Trivial occurrences are, on balance, too minor to be

a decisive measure for the criminal law (though all harm, one could argue is relevant).° Such

136 This is the main discussion in my Chapters 3—4 below.

137 See, for instance Joel Feinberg’s formulation of liberty limiting principles which “put fort[h] a kind of reason it
claims always to be relevant—always to have some weight—in support of proposed legal coercion, even though in a
given instance it might not weigh enough to be decisive, and even though it may not be the only kind of
consideration that can be relevant” (Harm to Others, 10). See previous chapters for discussion.

138 This consideration is really an anti-paternalistic policy and is attempting to distinguish those acts that may be
interfered with and those that are not.

139 Again, even Paternalists and Moralists such as Michael Moore and Patrick Devlin utilize such considerations and
methods when determining regulation and legislation. I will discuss this balancing test further in chapter 6.6 though
it is not the focus of my argument.

140 Though perhaps Mill would argue some minor instances of harm would be appropriate for extra-legal
interference.
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trivial sorts of harm would generally not be enough to legitimize legislation and no one really
believes that they ought to be covered through the penal law even if they are included in its
domain. The harm that would happen to individual liberty if such acts were regulated, as well as
practical considerations—Iike increases in taxes to cover the cost of imprisoning individuals for
minor infractions—would be much more harmful than the initial act. And while it is the case that
other-regarding acts of harm are sufficient for determining the jurisdiction of society under the
general harm principle, there is a threshold of harm to others under which even Mill believes
individual liberty ought to prevail against the interference of others. This is seen when Mill
argues that in some instances of harm to others the individual him/herself may be the best means
for preventing the harm because any interference by others in any manner would be more
harmful than the initial harm.4!

Brink, acknowledging Mill’s utilitarianism, later argues that Mill seems to support a
“weaker version of sufficiency” based on the idea that there is a prima facie or pro tanto case for
regulation whenever one is harmed or is likely to be harmed.*? He rightly claims that “if the
regulation is more harmful than the behavior in question, it may be best not to regulate, despite
the pro tanto case for regulation.”**® This seems relatively straightforward and uncontroversial
but still seems to miss the point of what Mill is doing. Again, yes. Mill believes that harm
provides a pro tanto or prima facie case for regulation but regulation is only one means of

interfering in the liberty of others and regulations and the law are only a steeper consequence or

more formal sanction than extra-legal interference which is often the more appropriate means of

141 Though he does not always indicate which acts these may be, throughout On Liberty there are examples (some
may be found in chapter V). One example that Mill addresses is alcohol use. While we may claim that drinking is
bad and that others should not drink because some people are prone to violence when they drink, prohibiting
drinking based on these cases would be more harmful than beneficial because of the level of interference in liberty
would not be less than the initial drinking.

142 Mill, On Liberty, I: 11, Brink, Mill’s Progressive Principles, 176-7.

143 Brink, Mill’s Progressive Principles, 177.
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interference according to Mill’s harm principle.

However, if Mill supports a “weak sufficiency,” as it appears, then Brink still contends
that “this compromises [Mill’s] one very simple principle” because the harm principle must rely
on other principles, such as the principle of utility or Mill’s two maxims*** (to which we know
Mill appeals) and what Feinberg calls mediating maxims*® (which may include the former two
principles). However, claiming that the harm principle is the primary or “absolute” governing
principle (OL I: 9) does not necessarily preclude other sub-filters or balancing considerations
from aiding in determining the application of the harm principle as it relates to regulation
especially considering that Mill’s overall goal is much broader than just legislation or legal
restrictions and applies to all interventions in liberty. I will discuss this question of application

and mediating maxims in chapter 6.

2.3 Justifying the Harm Principle: The Tyranny of the Majority

Mill claims that On Liberty is concerned with the “limits of the power which can be
legitimately exercised by society over the individual” (OL I: 1). While I, for the most part, am
concerned with the legitimate limits of the penal law (not even of government generally) Mill
concentrates here not only on the limits of government and the criminal law, but also (or
according to some interpretations, perhaps primarily**®) on the limits of society and its pressures
on individuals. Mill believes that societal pressures can be as invasive, sometimes much more so,

than governmental intrusion into the lives of individuals because there are pressures that

144These maxims are discussed above.

145 1 will discuss this in Chapter 6.6.

146 For example, Currin V. Shields, in his introduction to On Liberty claims that while this text is often “praised as a
classic statement of the case for individual liberty from governmental control [,] ... such praise misses the mark”
because he is primarily concerned with liberty that “does not directly concern the government” xix.

71



individuals can put on others that are more constant than legal strictures, such as customs,
morals, and rules of conduct (OL I: 6), over which the government generally does not, and ought
not, have any say. Mill claims that the oppression that stems from the “tyranny of the majority”
goes further and oftentimes is more nefarious than political oppression because “it leaves fewer
means of escape, penetrating much more deeply into the details of life, and enslaving the soul
itself” (OL I: 5).

It is important to stop and explain what Mill means by tyranny of the majority because it
brings to mind the idea of numerical majority and it need not be an actual majority. Indeed, when
Mill discusses ideas of liberty he notes that in reality, neither government of oneself by oneself
nor the will of the people is an accurate depiction of what tends to occur because there is a
community in which certain ideas tend to dominate and this may lead to subjugation of others in
the community. He claims that

The “people’” who exercise the power are not always the same people with those
over whom it is exercised; and the ‘self-government’ spoken of is not the
government of each by himself, but of each by all the rest. The will of the people,
moreover, practically means the will of the most numerous or the most active part
of the people; the majority, or those who succeed in making themselves accepted
as the majority; the people, consequently, may desire to oppress a part of their
number; and precautions are as much needed against this as against any other
abuse of power (OL I: 4).

The majority, then, may very well be those with the requisite power, even if they are few in
number. They may manage to make their concerns, opinions, and interests of primary importance
and attempt to quell opposition to the status quo through either social control or, if they have it,
political control. Mill admits that until people stop to think about the influence of custom, for the
most part they tend to be more concerned with abuses of political power (OL I: 5). However,
even if the majority (or most powerful) do not manage to gain political control, those who are

powerful or more numerous or even those that shout the loudest can often manage to exert

72



control through customs, morals, and sheer force of will.

This social tyranny, when endorsed as a public morality, can oftentimes be translated into
a principle of law (legal moralism). Because of this, Mill believes that steps must be taken to
ensure protection of certain basic individual liberties. He points out that

Society can and does execute its own mandates: and if it issues wrong mandates
instead of right, or any mandates at all in things with which it ought not to
meddle, it practises a social tyranny more formidable than many kinds of political
oppression ... Protection, therefore, against the tyranny of the magistrate is not
enough: there needs protection also against the tyranny of the prevailing opinion
and feeling; against the tendency of society to impose, by other means than civil
penalties, its own ideas and practices as rules of conduct on those who dissent
from them ... There is a limit to the legitimate interference of collective opinion
with individual independence: and to find that limit, and maintain it against
encroachment, is as indispensable to a good condition of human affairs, as
protection against political despotism (OL I: 5).

In this instance, the law can actually serve as a useful tool in curbing the illegitimate extra-legal
means of coercion that Mill cites by enacting legal barriers which protect against the tyranny of
the majority. However, Mill’s concern is what happens if we were to allow prevailing opinion to
impact and dictate laws because this would then interfere in the lives of individuals with a view
in opposition to the norm. Mill believes this interference would “fetter the development and ...
prevent the formation of any individuality not in harmony with its ways, and compel all
characters to fashion themselves upon the model of [the majority’s] own” (OL I: 5). This would
be detrimental to society as truth, justice, and happiness for Mill seem to depend on individuality
and the ability to question and reason for oneself. While controversial, | agree with Mill that it is
more difficult to arrive at the truth or to be happy if one is told what to do rather than determine
and reason for oneself what one ought to do. In Chapter 11 of On Liberty, Mill emphasizes the
idea that freedom of speech, thought, and press are necessary components of liberty and getting

at the truth and thus have a high utility for society which | will return to in chapters 5 and 6 when
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discussing hate speech.*’ If we allow legal moralism or social tyranny to take hold, then we are

compromising not only society and liberty but the progress of mankind.

2.3.1 The “Good Life,” Diversity, and Liberty

In chapter 111 of On Liberty Mill claims that the ability to act on those things which one
feels is best is of the utmost importance for humans because if we only allow people to act and
think to fit one particular understanding of “the good life” then we are not really living a good
human life at all and are more like machines or automata. Mill states that “Human nature is not a
machine to be built after a model, and set to do exactly the work prescribed for it, but a tree,
which requires to grow and develop itself on all sides, according to the tendency of the inward
forces which make it a living thing” (OL 111: 4). Furthermore, it is not only the case that truth
requires individuals to discuss different views and opinions, but Mill claims that to be happy and
live a good life, one needs to be able to choose to be the sort of person and live the sort of life
that is most conducive to what one believes one needs. He claims that

If it were only that people have diversities of taste, that is reason enough for not
attempting to shape them all after one model. But different persons also require
different conditions for their spiritual development; and can no more exist
healthily in the same moral, than all the variety of plants can in the same physical,
atmosphere and climate. The same things which are helps to one person towards
the cultivation of his higher nature, are hindrances to another. The same mode of
life is a healthy excitement to one, keeping all his faculties of action and
enjoyment in their best order, while to another it is a distracting burthen, which
suspends or crushes all internal life. Such are the differences among human
beings in their sources of pleasure, their susceptibilities of pain, and the operation
on them of different physical and moral agencies, that unless there is a
corresponding diversity in their modes of life, they neither obtain their fair share
of happiness, nor grow up to the mental, moral, and aesthetic stature of which
their nature is capable. Why then should tolerance, as far as the public sentiment
is concerned, extend only to tastes and modes of life which extort acquiescence by

147 | will discuss speech in Section 111, Chapter 5.
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the multitude of their adherents (OL I11: 14)?

The idea of fixing the morals and actions of men based on the general tendency or feelings or
views of the average person is problematic when we consider the diversity that many people
recognize as necessary for happiness and watering this down by an appeal to a set morality or

code of behavior that is not one’s own seems not only unreliable but counterproductive. 48

2.3.2 Opinion Versus Principle

But while the progress of mankind and the good life is incredibly important, the main
reason that the tyranny of the majority is problematic is that it is generally based on nothing
more than feelings, intuitions, and preferences, that is to say, there are no real reasons or
principles upon which such rules, customs, or laws are based.**° Those who are in a position to
dictate what becomes law or custom have “occupied themselves rather in inquiring what things
society ought to like or dislike, than in questioning whether its likings or dislikings should be a
law to individuals” (OL I: 7). Such a method for morality and rules (based on morality) seem
problematic because forcing someone to do something for no other reason than you think it is the
good thing to do is mere adherence to habit or custom and provides no set of reasons or
justification to those who do not believe it is the good or right thing to do. Mill claims that
“People are accustomed to believe, and have been encouraged in the belief by some who aspire
to the character of philosophers, that their feelings, on subjects of this nature, are better than

reasons, and render reasons unnecessary.” *>°

148 1 will return to the value and importance of diversity in chapter 6 when discussing hate speech.

149 This is not to say that this is the case for al