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ABSTRACT

The domain of legal epistemology is defined frono iternative perspectives:
individual epistemology and social epistemologycgithese perspectives have different objects
of evaluation, their judgments privilege and exeluifferent sets of information. While
methodological individualism is concerned with jfist beliefs of individual knowers, the
social angle focuses on the institutional condgiohknowledge. | will show that the
information that is respectively excluded by bdta individual and the social concepts of legal
epistemology weaken their respective evaluationgh Yis in mind, | will explore one new
option of defining legal epistemology. This alteima is more comprehensive, in the sense that
integrates the information excluded by the aforeimeed concepts. My intuition is that such an
alternative is more accurate because it takesaictount both legal agents and institutions. Since
“the devil is in the details,” | will corroborateynthesis with two theories of legal epistemology,
namely, Susan Haack’s and Alvin Goldman’s. The idda show that a proper function legal

epistemology illuminates better the main epistemickal problems of the field of law.
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l. INTRODUCTION

Let me start placing the domain of legal epistergpl@LE) at the intersection of two
major areas of philosophical thought: epistemolaggt philosophy of law. With this in mind, |
provisionally define LE as follows:

Definition 1(Provisional LE): LE is a part of théippsophy of law which applies

the methods and ideas of general epistemology (&df)g into account cognitive

processes in the field of law.
This schematic definition requires some clarifioatiJohn Pollock and Joseph Cruz in
Contemporary Theories of Knowledgigggest that the multiplicity of epistemic theomas be
organized in accordance with the level of geneasilbn in which they solve the main problems
of epistemology (152). First, at the most absti@at|, they place accounts that explain how
knowledge in general is possible (e.g., foundatiesmg coherentism or reliabilism). At an
intermediate level, they classify theories whialdgtthe general cognitive procedures that
contribute to epistemic processes (e.g., deduetimhdefeasible reasoning). Finally, at a more
specific level, theories committed to the explamabf particular kinds of knowledge are placed
(e.g., theories of perception, theories of the Kedge of other minds, epistemology of
testimony, theories of mathematical knowledge).

Showing the specific features of LE, | will use theditional formula of propositional
knowledge—S knows thap”, whereSis a cognitive agent, anpa fact or proposition. Since
the acquisition of legal knowledge is highly regath | will show how the lawmaker
accommodates this proposition. It is easier td stdh p. Without details, GE understangss a
fact or proposition about the external world whodhuld be true or false; for instance, “it is

raining,” “the first time that Christopher Columbecgme to the Americas was in 1942,” “| have



hands,” “if today were not Sunday, | would have ggémwork,” or “I am not a brain in a vat.”
For LE,p is determined by legal descriptions of the extewwald. Within this field,p stands for
propositions such as “X murdered Y,” “this act veasinent domain,” “the government limited
civil rights,” and so on. Legal epistemologistsoaiisterpretS restrictively. Whereas, in GE,
philosophers focus on knowers in general, legatepiologists study legal agents.
Consequently, in this fiel& is understood as participants in legal procedsueb as judges,
juries, prosecutors, plaintiffs, or detectives.dfiyy the lawmaker also qualifies “knows”. For
one thing, LE is not concerned with direct knowledgr perception. To be sure, legal agents
hardly ever perceivp, for instance ‘X murdered Y. Instead of persokabwledge, legal agents
know thatp through information provided by partial indirecusces such as eyewitness
testimonies, police testimonies, identificationgus, or criminals’ confessions. On the other
hand, legal knowledge is incomplete because thekker imposes timeline constraints on legal
agents. The legal principle: “justice delay is ijcstdenied” provides an intuitive idea of these
temporal restrictions.

Going back to my preliminary definition, theoriesL& have to fill in theories of GE. In
Pollock and Cruz’s terminology, low-level theortesve to fulfill a bottom-up condition. This
means that a low-level of epistemic theorizatioouwtt not be isolated from the top theories.
Since the justification of knowledge in a particudaea presupposes an account that explains
how knowledge in general is possible, a conditmnrttie correctness of low-level accounts is
their consistency to the most abstract theorie8)(\¥ith this in mind, | classify the most
representative theories of LE in four main methodalal orientations: Bayesian-based,
Coherentism-based, Foundationalism-based, andiRisia-basedAs a preliminary

presentation, Bayesianism suggests that a facefimthelief for the existence of a fact is

! For a general overview see (Kaptein, Prakken agrh&ij; Sinnott-Amstrong and Schauer).



justified when the evidence presented at trialeases this belief in a higher degree than the
absence of such evidence. Foundationalism claiatsatbelief is justified if it is supported,
directly or indirectly, by legal evidence. Cohefent states that events being litigated are
justified if they cohere with the fact-finder’'s baround of beliefs and the evidence at trial.
Finally, Reliabilism proposes that the accuraciegal knowledge depends on the epistemic
system in which this knowledge is achieved. Asm@seguence, it studies the truth-
conduciveness of legal procedures.

Inaccordance with Pollock and Cruz, high-level &prsc theories have to be able to deal
with knowledge about different subject matters. étgra criterion for the correctness of these
theories is their capability to provide accountslfav-level theories. It is because of this
requirement that low-level epistemic theories, sashE, are a fruitful field of philosophical
experimentation; for “[d]ifficulties in constructythe low-level theories should lead to
modification of the high-level theory, or in extremases, to its abandonment” (193).A detailed
evaluation of the main theories of LE is beyondlimited scope of this paper. Rather, | will
adopt the following strategy. First, | will identithe concept of LE that the aforementioned
theories adopt. Second, | will group these accommbstwo alternatives, either the individual or
the social concept of LE. Third, | will evaluateetimformational bases of the epistemic
judgments made by these alternati¥@® be sure, Alvin Goldman ipistemology and

Cognitionsuggests that the “scope and direction of [epistegyd depend heavily on itsbjects

%2 The concept of ‘informational bases of judgemenss created by Amartya Sen to evaluate
theories of justice. In this case, he studies Whgables that are directly involved in assessing
the justice of alternative systems or arrangemdimgfuality Reexamined3). For instance,
while the utilitarian approach is centralized idiidual happiness, some economical analyses
privilege personal income, and libertarian theopestheir focal point in the basic social
liberties. From his view, a deep analytical evahrabf the theories of justice not only should
recognize what that theory has, but also whatttiexry lacks Rights and Capabilitie$30).

This is the idea to be applied in this paper.



of evaluationWhichthings are to be evaluated?” (3-4). Choosing tbiejects, theories of
epistemology depend on specific sets of informateom they are independent of other groups of
information. While methodological individualism d&qls on the evidence legal agents have, the
social angle is dependent on the institutional @sses of acquisitions of legal knowledge.
Whereas individual LE is independent from legatitnons, social LE is free from the internal
epistemic aspects of legal agents. | will show thatinformation that is respectively excluded

by both the individual and the social concepts Biiieaken their respective evaluations. With
this in mind, I will explore a new option; | willrppose a proper function LE. My intuition is that
such an alternative is more accurate becauseds tako account both legal agents and
institutions. | will present this general intuitiomChapter 1.Since “the devil is in the details,”

will corroborate my thesis with two theories of Lltgmely, Susan Haack’s (Chapter 2) and

Alvin Goldman’s (Chapter 3). The idea is to showatth proper function legal epistemology

illuminates better the main epistemological proldeshthe field of law (Chapter 4).



Il. INDIVIDUAL EPISTEMOLOGY VS. SOCIAL EPISTEMOLOGY THE RECEIVED

VIEW OF LEGAL EPISTEMOLOGY

The domain of LE is defined from two alternativegmectives: individual epistemology
and social epistemology. Since these perspectiares tifferent objects of evaluation, their
judgments privilege and exclude different setsédrimation. While methodological
individualism is concerned with justified beliefSindividual knowers, the social angle focuses
on the institutional conditions of knowledge. | Mghow that the information that is respectively
excluded, by both the individual and the socialcapts of LE, weaken their respective
evaluations. | will explore one new option of défign LE. This view is more comprehensive in
the sense that it integrates the information exaduoly the aforementioned concepts. The
strategy will be to dissolve the individual/soaiiadhotomy with a definition which includes both

legal agents and institutions.

A. Individual Legal Epistemology

When a legally established tribunal has to makésaets, for instance, whether X is
guilty of murdering Y, it is expected that it jusbly believes in the facts which could support
that decision: “Y died,” “Y was stabbed to death"was with Y when Y died,” “Y was
murdered by X,” and so on. Such justification dnescome from direct knowledge, for the fact-
finder does not perceive the events under discusBietter yet, the parties involved in the
lawsuit provide the evidence required. But, whei iigtional for the trier of fact to believe

events being litigated? From this concern ariseditht academic definition of LE:



Definition 2 (LEL): LE is a part of the philosophy of law that seslthe

conditions under which the fact-finder’s beliefe @rstified at trial.
Since this definition adopts the perspective of ohthe participants in legal procedures, namely,
judges or jurors, this is an individual definitiohLE. However, this is not the only individual
theory of LE. That is why | put 1T after LE. It means that it is the first versiohame individual
definition of LE.

Chronologically speaking, LE&rose from the debate about the role that Bayesades
of inference could play in understanding the law datermining facts at trial. To contextualize,
Richard Lempert, iThe New Evidence Scholarshguggests the studies of legal evidence have
changed from providing simple legislative commentsomplex explanations of how fact-
finders process evidence. From his perspective ctnge is the academic reaction to two legal
events, namely, thieederal Rules of EvidendERE), enacted in 1975, and the case The People
v. Malcolm Ricardo Collins, 1968 (439).

On one hand, FRE suggested a probabilistic inteafioa of the law, mostly because of
its concept of relevant evidence. “Relevant evickermeans evidence having the tendency to
make the existence of any fact that is of consecpiemthe determination of the action more
probable or less probable than it would be withbatevidence” (Rule 401).

On the other hand, in People v. Collins, the Supr@uourt of California rejected the
strategy of a prosecutor using mathematical siegisd identify a couple charged with second
degree robbery. Briefly, the prosecutor used thpeexestimony of an instructor of mathematics
at a state college to show that “there was an dvelming probability that the crime was

committed by any couple answering the distinctivaracteristics of the defendant and his wife”

! william Twining in Rethinking Evidencsuggests that Lempert oversimplifies the origitBf
(245). Twining seems to be right, but for the exipes purposes of this part, Lempert’s account
suffices.



(500). The Court denied this argument becauserttseputor did not provide any justification
for the use of the aforementioned statistics ammabse “under the circumstances, the ‘trial by
mathematics’ so distorted the role of the jury aodlisadvantaged counsel for the defense, as to
constitute in itself, a miscarriage of justice” 20

When these events were taken into account, schadimsted positions, both pro and con,
regarding the use of Bayesian models to explaial liegt-finding. Lempert declares himself
“agnostic” about those extreme positions (450). Besv, he suggests that the critics have to
offer alternative theories in the main areas inchtBayesianism is used (i.e., as a normative
model that evaluates epistemic status and as auaicthat describes the legal processing of
information). To be sure, Bayesianism suggestsitlistational for the trier of facts to believe
events being litigated when his/her belief aboetdheged facts has a higher probability than
his/her previous beliefs about the same facts. dlsge of doxastic states, or updating of
beliefs, is triggered by new evidence presentédadt(Goodman, “Quasi-objective Bayesianism
and Legal Evidence” 239-241).

Critics of Bayesianism attack both, the descripéieeuracy, and the normative utility of
this theory. The most important source of this@stn is studies of empirical psychology which
show that legal agents are not natural Bayesiassoreas. For instance, Lance Bennett and
Martha Feldman conducted an ethnographic studyndenstand how justice is actually done by
ordinary people in criminal trials (3).These resbars observed more than sixty criminal trials
in the Supreme Court of the state of Washingtagiing County (Seattle) for one year. This is
their description of the method.

Our observation of a trial normally involved muclomna than merely watching the

proceedings. We generally arrived at the courthe@asky in order to see the cast



of characters assemble and prepare for the dag.praved a valuable strategy
for catching bits of conversations about the ciseas useful to hear lawyers
chatting among themselves, to observe discussietmgekn lawyers and their
clients and witnesses, and to hear the dialoguggele jurors as they arrived at
the courtroom in the morning or after lunch. Werggeurs sitting in the
hallways watching the parade of participants contegp [...] We were fortunate
to be able to have both structured and unstructopgadrtunities to discuss cases
with participants [...] This extensive feedback netkvmade it possible to gain
different perspectives about what was going ontma&and to elicit immediate
reactions to our hypothesis about what implicitcpces organized judgment and
communication in the courtroom. (11-12)

Two relevant conclusions were drawn from this stigstly, criminal trials are
organized around storytelling (i.e., the parts uritigation have different versions—stories—of
the alleged facts, and the trier of fact listenth&se narratives and decides which is better).
Secondly, the structure of legal reasoning is thectire of a story (e.g., introduction, climax
and denouement).

Such story telling models of legal decision makiveye also put under experimentation
with controlled conditions by Nancy Pennington &weld Hastie. The results of their
experiments show that legal evidence articulatezbhrerent stories increases the credibility of
the evidence. Furthermore, it has a positive impatite memory of the jury. Finally, it shows
that judgment processes follow the prescriptionstofy-telling models and not the rules of

Bayesian inference (Pennington and Hastie 193-202).



Supported by empirical results like this, non-Bagesccounts of LE were proposed.
Coherentists suggest that a belief about factggdaigated is justified if it coheres with botheth
fact-finder’'s background beliefs and the eviden@sented at trial (Amaya, “Justification,
Coherence, and Epistemic Responsibility in Legatfanding.” 307)> Explanationists claim
that a fact-finder is rational in believing thaétalleged facts occurred when this belief is
generated from the litigant’s narrative that begbegplains the evidence at trial (e.g., Allen 325-
327; Allen and Pardo 233-242; Thagard 234-237).

Despite the fruitful debate for and against Bayasia, which LE] has boosted in the
field of law, this definition has been criticizeddause of its limited view. For one thing,
considering that the focal point of LiEd evaluations are the fact-finder’s beliefs, tiginition
excludes the epistemic perspective of other ppdrtis in legal procedures. For the other,
because LElimitsits evaluations to trial, it does not includegnitive tasks performed in other
procedural stages. However, the legal inquiry iertruth is not limited to trial.

To show the complexity which LE has to face, fauerconnected variables are useful:
the roles performed by legal agents, the stagésgaf procedures, the information available for
legal inquiry, and the plans of action adopteddgal agents (Anderson, Schum and Twining
115-116). To be sure, when an individual becomlega agent, he/she adopts different
epistemic goals in accordance with his/her role.ifkstance, while it is expected that a plaintiff
or a petitioner looks for the evidence that streags his/her position, a fact-finder ought to

decide about the events under consideration, amc@ert who testifies at trial might provide

2 LE departs from GE in this point. From the geneiew, ‘coherence’ is understood as a
probabilistic term (Plantinga 114-131). In thedielf LE, it is thought that ‘coherentism’ and
‘probabilism’ are incompatible accounts (Allen 320ken and Brian 1527-1537; Allen and
Pardo 247-261; Amaya, “Justification, Coherence Bpidtemic Responsibility in Legal Fact-
Finding” 307; Haack, “Epistemology Legalized” 48;4%agard 232; Twining “Rethinking
Evidence” 245).
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technical information. These general roles areifipddy the procedural stage in which they are
performed. To illustrate, whereas advocates in anwversarial procedures might defeat their
counterpart if they are at trial, in the pretritdge of discovery of evidence, they have to digclos
all the relevant information in their possessidardes not matter if this information is favorable
or unfavorable for who discloses it. The informatavailable for legal agents limits their roles
even more. That is why a defendant could accepgalmrgain when he/she believes the
prosecutor has enough evidence to determine hisggponsibility for a crime. Finally, legal
agents’ plans of actions also limit their epistemsmicls; for instance, the grades of certainty,
information required, and the belief to be justifehange if a prosecutor is going to negotiate in
a plea bargain or if he/she is going to accusecdilude, although it is true that the ultimate
decision about the facts under litigation is mageither a jury or a judge, a theory of LE has to
be able to deal with beliefs and evidence-handdiihgll the participants in legal procedures
(Twining, “Some Scepticism about some ScepticisBil)1
This requirement leads to a new and widened defimif LE:

Definition 3 (LEL): LE is a part of the philosophy of law which seglthe

conditions under which the legal agents’ belietsjastified in the different

contexts of litigation understood as a total predges., pre-trial, trial and appeal).
Under this definition, LE seems to understand thramlexity of legal practices. LE’s object is
not only the justified beliefs that support thetffioder’s ultimate decision. Rather, LE scholars
should study the beliefs of several kinds of agertits make different decisions related to their
own duties and roles.

Facing this diversity, legal foundationalism claithat a belief is justified in the field of

law if it is supported, directly or indirectly, liie legal evidence a legal agent has. Even though
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one can identify different positions here, mosth&m admit to be inspired by William
Wigmore’s charts of evidence (747-756yill present Wigmore’s charts with the simplified
version of Terence Anderson, David Schum and WiilliBwining in Analysis of Evidenc@0-

98; 136-139). To start with, the foundation of tedtargumentation is the proposition which
both establishes the evidence data introduceckipithcedure and does not need justification.
Following Wigmore’s terminology, thiactum probansTwo types of evidence are introduced in
legal procedures: testimonial assertions made byeases (e.g., one witness;,\dtates “l saw a
person with characteristics a, b, ¢, and d enterh6use at 4:15 p.m. on January 1.” Another
witness, W, asserts “I saw X running out of Y’s house at 4p4%. on January 1.” Finally, W
states “On Christmas Day, | heard X say angrilytd shall not forget this™), and physical
evidence (e.g., The person X has characteristios@,and d. Or, Y died at 4:30 on January 1 at
his house). Secondly, there is a group of propmsstihat is inferred from the evidence; this is
thefactum probandumrlwo sorts of propositions are drawn here. Thst bne is thaltimate
probanduman argument’s final conclusion, or belief to bstified (e.g., It was X who

murdered Y). Since it is hardly ever possible feiithis proposition directly from thiactum
probans intermediate propositions, mtermediate probandare required to connect the
evidence with the belief to be justified. This Iewn in Figure 1. In this diagram, the
connections between those propositions are spedfiearrows that above them, have an

inferred proposition, and below them the sourcthisf inference.

% The most important foundationalism theories aeeltfiormation-in-litigation Movement
(Twining, Rethinking Evidengethe theory of the argumentative dialogue (W3lttime theory
of defeasible reasoning (Prakken and Sartor) amdéetial foundherentism (Haack “Warrant,
Causation, and the Atomism of Evidence Law”).



Figure 1: Example of Wigmore’s Chart of Evidence

Ultimate Probandum
“It was X who murdered Y.”

12

|
Intermediate Probandurs
X had the opportunity to murder Y.

Intermediate
Probandum3
X was in Y’'s house
at 4:30 p.m. on
January 1.

f

I
Intermediate Probandura

It was X who entered Y’s house
at 4:15 p.m. on January 1.

T

Intermediate Probandurh Intermediate

A person with characteristics a, Probandumd
b, c, and d entered Y’s house at X exited Y's house
4:15 p.m. on January 1. at 4:45 p.m. on
January 1.”

— | t

Factum Proband Factum Proban® Factum Proban$8 Factum Probang

(Testimonial (Fact) (Testimonial (Fact)
Assertion) X has characteristics Assertion) Y died at 4:30 on
Wy: “l saw a person a, b, c, and d. Wo: “l saw X January 1, at his

with characteristics
a, b, c, and d enter
Y’s house at 4:15

p.m. on January 1.”

running out of Y's house.
house at 4:45 p.m.

on January 1.”

Intermediate
Probandum?
X had a motive to
murder Y.
A

Intermediate
Probandunb
X was angry with Y
on Christmas Day.

!

Factum Proban®
(Testimonial
Assertion)

W3 “On Christmas
Day, | heard X say
angrily to Y: ‘I shall
not forget this.”

Twining suggests that the virtue of these chainsviadence is their level of abstraction

(“Rethinking Evidence” 241). Since this tool is r@otonstitutive feature of cognitive agents, one

can transfer it from one legal agent’s evidenciéoother’s. Besides, this operation can be

repeated along the different stages of litigatiometjoal, trial and appeal. In accordance with

Twining, this level of generality makes exhaustmstemic evaluations of all kinds of legal

agents possible, within their own standpoints.
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B. Social Legal Epistemology

Even though LE]is right, showing that legal procedures have diffé sorts of cognitive
agents, the participant-oriented perspective ispnapriate. LEJS's methodology implies the
isolation of legal agents; therefore, legal agemt€ractions are beyond the scope of this
definition. Still, legal knowledge is only achievedth the interactions between legal agents. For
instance, a prosecutor knows the facts that supiperaccusation after he/she interacts with the
police detectives and other sources of legal kndgde Similarly, a plaintiff has to interact
properly with his/her witnesses if he/she wantsuoceed at trial. Finally, a trier of facts, either
judge or jury, receives the evidence from the pamtder litigation.

Taking into account these interactions, an altéraangle of LE departs from the
individual view and suggests a social approachmAtas view, legal procedures are epistemic
systems “that house social practices, procedunsstutions and or patterns of interpersonal
influence that affect the epistemic outcomes om&mbers”(Goldman, “A Guide to Social
Epistemology” 18).Consider the main Western desajraljudication, namely, the adversarial
and the inquisitorial systems. While in the adveasatructure the inquiry is performed by the
litigants (i.e., prosecutor v. defense or plaintifidefendant) who present their cases to a tfier o
facts (i.e., either a jury or a judge); in the ramhversarial procedure, the evidence-handling and
determination is a trier of facts’ responsibiliyccordingly, the epistemic aim of truth-
determination varies in each system. In the advietgarocedure, this objective is attained when,
for example, the respective legal institutions prayor minimize, the truth-distorting

recollection of evidence by the parts under lifigat Alternatively, an inquisitorial procedure is
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truth-conducive if, within other things, its desigwoids fact-finders’ preconceptions and
promotes a complete inquiry of the alleged factani@ska 120-122). Assuming this, the
definition of LE adopted by this social (S) apprioas:
Definition 4(LES): LE is a part of the philosophf/law which examines whether
legal procedures are conducive to their epistemis.a

A good instantiation of LES is Laudan’s bo®kuth, Error and Criminal Law: An Essay
in Legal EpistemologyHere he suggests that an ideal criminal proceduaa ‘epistemic
engine” (2), for justice is only achievable througis procedure if there is a correspondence
between its fact-finding and the external worldother words, an ideal criminal procedure is a
cognitive process which starts with some factullés and indications” and ends with a decision
made by a tribunal in which factual consideraticeffect what really happened. As a
consequence, all the constitutive parts of crimpratedures should be truth-conducive.
Unfortunately, bad designs of criminal procedunesdothis “engine” to a standstill. Discovering
and fixing these problems is the task of LE becaaseording to Laudan, it is a kind of applied
epistemology and this “is the study of whether elyst of investigation that purport to be seeking
the truth are well engineered to lead to true keldout the world” (2). Two tasks, therefore,
have to be accomplished by LE. First, in a diaghetage, it has to determine “which existing
rules promote and which thwart truth seeking”. $&an a therapeutic stage, it has to propose*
changes in existing rules to eliminate or modifys rules that turn out to be serious obstacles
in finding the truth” (3).

Even though the institutional view of LES has & seam for epistemic exploration,
something seems to be left out by this theory. EdtBses on the evaluation of the structure of

legal procedures as epistemic systems. Consequdnglyperspective does not evaluate the
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epistemic performances of legal agents in the aehient of their legal duties. Yet, if legal
knowledge is a consequence of the interactionfédérént legal agents, LE should also evaluate
individual performances because they could stahdsiaccelerate the legal epistemic engine.
Let us follow Laudan’s thought experiment and inna@ga criminal procedure perfectly
truth-conducive, that is, a system whose constiutilles straightly conduct epistemic aims such
as truth seeking and error avoidance (4-9). Evehisideal scenario, it is possible that legal
agents interpret wrongly the procedural legislatieurthermore, they could perform their
epistemic duties poorly. Hence, the longed fortepmsc goals would be frustrated. Laudan
wrongly thinks the main cause of epistemic failureegal procedures is the legislative designs.
| mean [...] that many of the rules and procedurgsileging criminal trials in the
United States [...] are themselves taeiseof many incorrect verdicts. | mean,
too, that the standard of proof relevant to crirhceses, beyond reasonable
doubt, is abysmally unclear to all those—jurordggs, and attorneys—whose task
is to see that those standards are honored. (4)
However, the epistemic practices of legal agers#s hlve to be evaluated. In conclusions, LE

not only should assess legal institutions, but kgal practices.

C. One Alternative Definition for Legal EpistemolodPrevious Intuitions

So far, | have shown the two main concepts of LEiidual and social. Each of these
definitions determines both the information thatudd be included and the information excluded
from their respective epistemic judgments. Whetkagarticipant-oriented perspective

proposes that LE evaluates the rationality of fekdout facts held by all participants in legal
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procedures, the social-oriented perspective ingdle epistemic virtues and failures of legal
procedures. While LEland, exclude from the analysis both social interactiand epistemic
outcomes of legal evidence-handling systems, LESlogks the ways in which legal agents
implement and develop their epistemic ends. Myuatadn is that LEJ] provides good reasons
for adopting an individual view of LE. Neverthelegdacks reasons for excluding the
institutional angle from epistemic judgments. Sarly, LES has good reasons for the social-
oriented appraisal, yet it omits a strong supparttie exclusion of the participant-oriented
evaluation. The informational discrimination of skeewo definitions shows the conceptual
problems of the received view. Plainly, its coneetLE exclude elements which have to be
taken into account. As a consequence, | believietllieamost reasonable alternative is redefining
LE, including the elements excluded from the manaepts studied in this section.

My intuition is that such a comprehensive defimtis possible with a concept of
cognitive agent that incorporates the instituticglaments overlooked by LE&nd,.
Participants in legal procedures are not instihglty-independent individuals“pure”
individuals so to speak. This is because theyralried with institutional purposes and time
constrictions. But they are neither institutionalies because their degrees of command of
resources and the cognitive aims they seek to aeltian either accelerate or obstruct the
consecution of their legal epistemic aims. To be siollowing the Practical Logic of Cognitive
Systems of John Woods and Dov Gabbay, | will urtdadsa cognitive agent as a kind of
“information-processor” with a cognitive agendd‘mrogram of action”, that he/she is
constrained to close, dealing with his resources, time, information and computational

capacity) The Reach of Abducti@f-10). Accordingly, a legal-cognitive agent is an
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information-processor whose agenda is legally datexd, has procedural timeline constrictions
and seeks and computes information that allowshemddvances or closes his/her agenda.
With this new understanding of cognitive agentdefine LE as follows:
Definition 5 (LE): LE is a part of the philosophylaw which studies the
conditions under which legal agents close theindoge agendas.
This definition includes the elements overlooked By, and LES, for it incorporates both legal
agents and legal institutions. Besides, it prova@eneral concept of LE which integrates the
methodological programs of individual epistemol@gy social epistemology. This general
hypothesis will be corroborated with the individi#d of Susan Haack and the social LE of

Alvin Goldman. After this, the main characteristafsmy alternative will be developed.
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lll. FOUNDHERENTISM AND LEGAL EPISTEMOLOGY

As everyone knows, the law faces several epistpnoiclems. In accordance with Susan
Haack, a non-restrictive list of epistemic issuedudes the following questions (Q):
Q1. What are the coincidences and divergences batthe concept of legal and
epistemic evidence?
Q2. Can epistemology illuminate legal concepts sagcheasonable doubt, the
weight of evidence, the preponderance of evidegtce?
Q3. Can epistemology provide some clarificationtfa debate between the
“fact-based”, or Bayesian, and the “story-basedtaherentist, approaches
of legal evidence?
Q4. Is the adversarial legal procedure truth-cona®c
Q5. Are the exclusionary rules of evidence epistegioally desirable?
(“Epistemology Legalized” 48-49)
So far, nothing is new. What really strikes me &akk’s discrimination of these questions. She
distinguished two features within them. On one havitereas (Q1) — (Q3) are easy questions,
(Q4) and (Q5) have an outstanding level of diffigutthese questions are relatively small
potatoes compared to the radical epistemologic@tisms of adversarialism, and of
exclusionary rules of evidence” which are “not-seadl -and probably uncomfortably hot-
epistemologico-legal potatoes” (49). On the otherd) (Q1) and (Q3) are epistemologically
answerable, but (Q2), (Q4) and (Q5) are not. Soetailds needed for the understanding of this

second point.



19

Although legal evidence is narrower than episteewvidence because the law is only
concerned with the evidence in the legal proceduigclear that epistemology illuminates
problems of justified beliefs (48). Consequenty 1] can be taken into an epistemic account.
This answerability is confirmed by the contributshich foundherentism could provide for
(Q3). “Though the vocabulary is different, the ideae essentially similar: the “fact-based”
approach is foundationalist in structure and sping “story-based” approach coherentist; and
foundherentism shows that we can combine the dtiepgnd avoid the weaknesses, of both
theories” (48-49).

These two questions contrast with the intractabdft(Q2), (Q4) and (Q5). Let me
separate (Q2) from (Q4) and (Q5) in two differerdugps because the reasons which impede
epistemology from offering answers for these quastiare different in each group. Specifically,
whereas (Q2) cannot be answered because of ths,lmnimaybe the virtues, of Haack’s theory,
(Q4) and (Q5) cannot be answered by any theorygofAltom my view, (Q2) is moderately
unanswerable, but (Q4) and (Q5) are radically uwarable. | will explore the radical option
first.

Why can no theory of LE provide answers for (Q4d &Q5)? The core of Haack’s
argument is the nature of epistemic evaluationsstBmology is only able to solve problems
related to epistemic values such as “honesty alvbat the evidence is and what it shows”
(“Irreconcilable Differences?” 9). If one issue do®t have epistemic values, or its epistemic
values are combined with non-epistemic valuesanihot be rationally expected that
epistemology illuminates it. Consequently, (Q4) &Q8) are epistemologically unanswerable

“because they involve value judgments of other &jhdnd they “are beyond the reach of purely
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epistemological argument” (“Epistemology Legalizéd). For this reason, and after trying to
deal with those “hot and uncomfortable epistemalalgiegal potatoes”, Haack states:
Hence my conclusion: “The American Way” -the wayad¥ersarialism and of
exclusionary rules- is not an inherently bad waglétermine the truth in legal
disputes; but as it presently works it isn’t neatygood a way as we would
ideally like it to be. In general, of course, whegal way of determining the truth
will work best at a given place or time is liketydepend in complicated ways on
matters of history, culture, economics, and sauoiates; and for our legal system
to work significantly better would probably takeatiges not only within the
system itself, but also in the larger social contexvhich it operates. But | will
end here; for it really is beyond the competenca ‘gdferson of mere theory” like
myself to offer detailed proposals about how sucprovements, so desirable
from the point of view of justice, might be achidvé‘Epistemology Legalized”
61)
This step back seems prudent provided that legatutions such as the adversarial system do
not have as ultimate goal to seek the truth. Assgrthis, Haack, as epistemologist, should not
evaluate the law. But, why does Haack think legafiiutions lack that epistemic value? This
guestion is important because it delimits the sadfdeE. Due to, both, the importance of the
guestions and the complexity of the answer, it ballthe focus of the next section. However,
what has been said suffices for intuitively undamging why (Q4) and (Q5) are radically
unanswerable.
Before finishing this general introduction, | wékplain why (Q2) is trivially

unanswerable. As it was shown in the previous @rague to the concept of relevant evidence
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established by FRE, there is a consolidated préibabinterpretation in the field of law. If
someone expects Haack to interpret epistemic-lematepts in this sense, then (Q2) cannot be
answered from her theory. She states:
So my answers will not be couched in probabilisgrens. My answer will draw,
instead, on the account of the structure of evidend the determinants of
evidential quality | developed iBvidence and Inquiryand refined and amplified
in Defending Science —Within Reas@daack, “Warrant, Causation, and the
Atomism of Evidence Law” 256-257)
| will show how Haack applies her foundherentisnth® field of law in the first two
sections of this chapter. In sections C and D|llexticize Haak’s ideas, and show how my

proper function LE could solve the problems poshigdHaack’s theory.

A. Science and Law

Why do legal procedures lack epistemological vétugaack’'s arguments can be
reconstructed with the next propositions (P):
P1. If the core business of one activity is nouing then the core values of that
activity are not epistemic.
P2. The core business of law is not inquiry.
Therefore,
P3. The core values of law are not epistemic.
Haack infers (P1) from the concept of ‘inquiry’.d&dly speaking, “inquiry is an attempt to

discover the truth of some question or questiotispistemology Legalized” 45). The starting
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point, hence, is a question which perturbs a cognégent. In solving this issue, he/she
formulates one hypothesis and starts looking fadlence which confirms it. Not having
confirmation, the agent either modifies or abandusfher initial conjecture. When the evidence
leads to the true answer under consideration nitparier’'s aim is achieved. This tracking of the
evidence for the sake of the truth takes for giefastemic virtues. For instance, it implies
originality in formulating hypotheses, persistemtyooking for evidence, honesty with what the
evidence shows, and so on. Though inquiry is anyeleg activity, it is the professional activity
of “scientists, historians, detectives, investigafournalists, of legal and literary scholars, and
of philosophers, among others.” However, thereaatwities whose core is not inquiry such as
“cooking dinner, composing a symphony, dancing atiely, or pleading a case before the
Supreme Court” (45). For the sake of the discusslangoal of cooking is to produce an edible
meal, the aim of dancing is to move the body toobat of the music, and the objective of
pleading is to win a case. From Haack’s view, sthese activities are not directed to discover
the truth, then the core values of these activéaresnot epistemic.

It is commonly accepted that inquiry is a consitieipart of legal systems because the
justice that they want to achieve depends on t@essof the same coin. On one side, justice is
conditioned by the application and administratibjust laws. On the other side, it is a
consequence of the truth determination of legalgwant facts. Therefore, the law also is one
activity whose core is inquiry. Haack counterargtiies position juxtaposing science and law.
Since the core of science is inquiry, it providesaechetype which law would fulfill if its core
were inquiry as well. Yet law does not conform ¢eeace: “If the legal system were in the same

business as history, geography, or as physicstendther sciences, its way of conducting that
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business would be peculiar, and inefficient, to thegyleast. But the law is really not in exactly
the same business” (“Irreconcilable Differences3). 1

The main differences between science and law aréotlowing (see table 1). First, the
equation of the three main elements of the conakjoiquiry (i.e., question, evidence and
answer) is different in science and law. A scientiiethod starts with a question which
encourages the search for evidence that couldgeam answer for the original issue. Although
legal procedures also start with a question, urddience, legal agents first provide answers to
their initial questions and then look for the evide which supports their positidrsecond, the
aim of science is to formulate, examine and anguestions which explain how the world
works. Alternatively, a legal procedure is a noakent social means of conflict resolution. To be
sure, the legal procedure is aimed to produce diatesf guilt or liability according to a body of
evidence. This decision ends a dispute betweerativersarial parts (e.g., prosecutors v.
attorneys, or petitioners v. respondents). Third,ihterest of science is not only to solve a
guestion, but provide explanations for phenomerendd, the object of science is general laws
which explain particular cases. Legal procedurestead, attain their goals through particular

cases. Fourth, when scientific results seem tonisatisfactory under new evidence, scientists

* The expression ‘questions’ is differently inteteéin science and law. Scientific questions are

more abstract and look for one explanation. Legakstjons are specific and bolster particular

legal positions. Haack illustrates the differensdalows:
Because they are specific to a particular casedividual, the questions to which
the legal system needs answers are rarely exaetlguestions on which the
relevant scientific work would ordinarily focus. @te may, for example, be solid
scientific work on the distribution of a diseasal@order in the population as a
whole, and reasonable theories about its etiolbgithere is unlikely to be
scientific work directly relevant to whether thisk factor was a significant cause
of this person's contracting the disease. Or, #saitase of forensic identification
by DNA, where the relevant science is very welltaated indeed, its application
to the samples from this crime scene and this diefi@nintroduces a whole raft of
opportunities for corner-cutting, sloppiness, skdteption, and plain dishonesty.
(“Of Truth, in Science and in the Law” 1002-1003)
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wonder about the problems of their partial resaiitd, if it is necessary, those are modified. In
this sense, science is fallible. In contrast, @itestaction of legal resolutions implies both pramp
and definite verdicts. For one thing, extremelysjastice is not justice; for the other, constantly
modified verdicts conduct to legal insecurity. tiddion, double jeopardy should be avoided.
Fifth, science is progressive whereas law is caagire. To clarify, scientific problem-solving
dynamics are reiterative because once a scieqtigstion is solved, a new issue is posited. This
leads to progressivism because, normally, the nesstepns are analyzed and answered using
previous results. This contrasts to the importayidbe precedent for legal decision making.
Circumventing the atomism of their case-based tatem, legal systems unify verdicts using
previous judicial decisions as patterns for futeeisions. Finally, scientific investigation isdre
from formalities while law establishes rituals fbe resolution of social conflicts. In other
words, in their investigations, scientists do n&¢ standardized protocols. What is important is
the explanatory power of their theories, not thg #aough which they construct them. Legal
resolution of conflicts, on the contrary, homogesitegal behavior through legal procedures. If
legal agents do not follow the procedural itinerdiney cannot achieve their objectives
(“Irreconcilable Differences?” 7-15; “Epistemologggalized” 45-50; “Inquiry and Advocacy”

205-208).
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Table 1: Juxtaposition between Law and Science

| Science ... Law ... |
... formulates a question, looks for evidence, and| ...formulates a question, answers the question asidftar
answers the question. the evidence which support this answer.
... searches for the truth. ... determines a defendant’s guilt or liability.
... has investigative character. ... has adversarial culture.
... searches for general principles. ... focuses on particular cases.
... has a pervasively fallibilism (i.e., is open to ... is concerned with prompt and final resolutions.
revision in the light of new evidence).
... pushes for innovation. ... defers to the precedent.
... has unlimited time for solving a problem. ... has strong timeline constrictions.
... has informal and problem-oriented investigatiop... relies on formal rules and procedures.

Someone could reply to Haack’s differentiation bgeating that she is overlooking the
investigative instances of legal procedures. Thdhgttrial is the core of legal procedures, this
could not be understood as a scientific investigatHowever, trials are preceded by one
investigative stage in which detectives, the FBg, police, attorneys for each side, and their
investigators look for evidence in determining thets under discussion. Haack rebuts this
objection, suggesting that neither police detestiver legal, private investigators can be
considered inquirers in the same sense as hisspiirarestigative journalists or physicists. In
performing their legal investigations, the deteesiand legal investigators have two concerns
that bias their activity: they ought to obtain eande in such a way that it would be admissible in
court (“Irreconciliable Differences?” 9, note 5ajd they have the obligation of making the best
possible case for their client’s side of the digpidi3).

This argument leads to the conclusion that legstlesys do not have as ultimate goal to
seek the truth. Recall that this proposition rdesthe competence of LE from answering
guestions such as (Q4) and (Q5). If this is trie should be concerned with questions such as
(Q1), (Q2) and (Q3). So far, | have mentioned Haagkneral strategy for solving these
guestions. Namely, instead of using calculus obghilities, she studies the structure of

evidence in the spirit dEvidence and InquirandDefending Science —Within Reas®hat is,
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she uses the metaphor of the crossword puzzleplaiaxhe structure of justified beliefs in the

field of law. Now | will present the details of thaccount.

B. The Crossword Puzzle Analogy

The best way to present Haack’s account is thr@ughestion that has the same features
of (Q1), (Q2) or (Q3) (i.e., an epistemic issuetfur field of law which can be answered by LE
within the frame of GE). Haack formulates such aggwn in the following terms, “Whether and
if so, when and why, a congeries of diverse piefevidence can warrant a conclusion better
than any of its elements alone” (“Warrant, Causgtand the Atomism of Evidence Law” 253;
“Providing Causation” 261). In accordance to Hadaclanswer this question, it is required to
“determine whether, and to what degree, evidenceawts a conclusion” (“Warrant, Causation,
and the Atomism of Evidence Law” 253). In other d®rthe issue of justified beliefs comes
prior to the question of the conjoint evidenceorie understands what a justified belief is, one
can understand why and when conjoint evidence gesvbetter support for a belief than
individual pieces of evidence. To show how thistggy illuminates problems of legal
epistemology, let me reconstruct one of the legaks cited by Haack: Mary Virginia Oxendine
v. Merrell Dow Pharmaceuticals, Inc.

Without entering into the specific procedural detahe main issue of the case is the
liability of the pharmaceutical company for thetbidefects of Mary Virginia Oxendine. To
expand, Mary’s mom, being pregnant with Mary, t@&sndectin. This medicine, manufactured
by Merrell Dow Pharmaceuticals, Inc., was origipalésigned to alleviate the nausea which

commonly accompanies pregnancy, yet it allegediised Mary to be born with a shortened
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right forearm and only three fingers which wereeftisogether on her right hand. The defendant
denied such causal relation as strategy againsiabity (Oxendine v. Merrell Dow Pharms
1102). The claim under contention can be formulatgh the following proposition:

P4. The exposure to Bendectin caused the birtlctdedd Mary Virginia
Oxendine.

Supporting this proposition, the plaintiff uses #rguments provided by an expert in
teratology called “Dr. Done>He believes that (P4) because of four main lifes/imlence: the
structural activity of Bendectin, the results ofreanimal oin vivo studies, the conclusion of
onein vitro experiment, and some human epidemiological datth ¥gards to Bendectin’s
structure, (P4) is supported by three proposit{@i®4-1105):

P5. Pharmacologists are “frequently able [...Jokl at the structure [of a
chemical compound] and predict what kind of acyititat compound will
have.”

This, because it is generally known that,

P6. Pharmacologists design drugs by doing (P5).

Going back to the main line of the structural argamDr. Done also states,

P7. It has been found that some antihistamines tesagogenic collateral effects.
And,

P8. One of the three components of Bendectin, doxiyle succinate, is an
antihistamine.

The defendant counterargues this reasoning insinguetat it is not sufficient for (P4),

P9. “Considered alone, the structure-activity ohé@ectin did not provide a basis

for [the conclusion] that Bendectin was a teratogen

> ‘Teratology’ is defined as “the study of birth defs and malformations” (1104, note 3).
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However, Dr. Done does not consider this argumergalation. Indeed, this expert in both the
direct examination and the counter-examination entssto (P9). Consequently, the plaintiff's
side provides three additional paths of reasor(ing) is also supported ly vivo studies (1105-
1106),

P10. “they showed in my opinion evidence of teratogity in [mice and
monkeys] and that would just be further evidencthefpotential of the drug
to produce defects.”

Specifically, one study lead “by a Dr. Roll” shotire effects of doxylamine, one of Bendectin’s
components, on mice and rats. Another study coedutty a Dr. Hendricks” deals with the
effects of Bendectin on monkeys. Reacting agalP$0], the defendant alleged that in assessing
collateral effects of drugs on humans, animal gsidire not reliable and cannot be conclusively
generalized to humans. Dr. Done agrees with thegmiation, but claims,

P11. Human studies may be better than animal stdidrgoredicting a drug’s
effect on humans, but animal studies can be margated; this is an
unguestionable advantage, from the scientific pofiriew.

A third line of evidence is constituted by studiesitro (1105-1106). Broadly speaking,
these studies allow for the isolation of specifieets in a laboratory. In this case, a study
conducted “by a Dr. Hassell” shows that,

P12. Bendectin interfered with the growth and depeient of limb bud cells.

Finally, Dr. Done analyzes more than twenty humaideamiological studies (1107-
1108). From his perspective, those studies shoty tha

P13. There is a causal relation between the medamad birth malformations.
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Indeed, one of the studies reports that 48 pexdfesit Bendectin-related defects observed were
limb defects.

Dr. Done’s argument is understood from two opposiegvs that | will call the atomistic
and the holistic interpretations. These positiomggrtly contextualize the question taken into
account in this section (i.e., “Whether and ifwben and why, a congeries of diverse pieces of
evidence can warrant a conclusion better than &itg elements alone.”). The atomistic
interpretation is made by the trial judge Josephvidnnon,

In support of her case to establish proximate calaatiff relies on four
principal grounds. The first is the structural @ityi of Bendectin which included
an antihistaminic component, together with the awass that certain
antihistamines have been determined to be teraitogeocertain animals. Plaintiff
also relies on the animal or vivo studies. The third ground involves tinevitro
studies performed at the National Institutes oflthed&inally, plaintiff relies on
human epidemiological data.

It is clear to the Court from review of the evideradduced at the trial of
this action that no conclusion one way or anotlaerlme drawn from any of the
above relied upon bases, respecting whether Bande@& human teratogen. And
it is also clear from the evidence that plaintdistfailed to prove that use of
Bendectin by her mother proximately caused hehlnigfect. (1102)

This view tries to infer (P4) from the separaterflies of reasoning. Since none of the
subarguments is sufficient for (P4), plaintiff gi&ions were found untenable.

Disagreeing with this view, Judge Terry, who redlitlee case in appellation, states:
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The court must view the evidence as a whole, nlagments. Like the pieces of
a mosaic, the individual studies showed little othing when viewed separately
from one another, but they combined to produce alevthat was greater than the
sum of its parts. (1110)
This holistic interpretation of Dr. Done’s argumeatognizes the insufficiency of each of his
lines of reasoning. However, the evaluation islmoted to this fragmented analysis; better yet,
it sees the connections between the lines of ee&leh conjoint evaluation of the evidence
strengthens the argument. Therefore, the plaistéffegations are tenable.

Haack agrees with Judge Terry, but she thinks leisaic metaphor does not provide an
explanatory answer for the problem of conjoint evice (“Warrant, Causation, and the Atomism
of Evidence Law” 256). This issue can be bettenlinated with an epistemic account. In doing
this, LE should turn to the concept of justifiedible How justified is Dr. Done, at the trial, in
believing (P4) depends upon how good his evideoc€@¥4) is.

Haack proposes an analogy between a crosswordepazd|the evaluation of a body of
evidence,

How reasonable one’s confidence is that a certatiry én a crossword puzzle is
correct depends on: how much support is givenitoahtry by the clue and any
intersecting entries that have already been filkedhow reasonable,
independently of the entry in question, one’s aderfice is that those other
already filled-in entries are correct; and how mahthe intersecting entries have
been filled in. Analogously, how good A'’s [evideihoath respect to p is would
depend on [supportiveness, independent securitg@amgrehensiveness].

(Evidence and Inquir§2)
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To understand this analogy, a previous clarificat®oneeded. Haack classifies evidence
in two broad groups, namely, reasons and expegiestidenceEvidence and Inquir§0;
Defending Scienc@0-65). Reasons includes propositions that canugeor false. On the
contrary, experiential evidence is only true profpass. This recognizes the importance of
empirical experiences for knowledge,

This is no reinstatement of any kind of infallibiln with respect to perceptual of
introspectivebeliefs it is just that the propositions concerned arthtoeffect that
A is in such-and-such a perceptual (etc.) state tla@y are all true becauss
hypothesiA is in that perceptual (etc.) state. This feature gni@es what may be
called the ‘experiential anchoring’ of justified pimcal belief. Evidence and
Inquiry 81)

To illustrate, assume Dr. Donereads the documertevr. Hassen claims (P12). Then,
Dr. Done is in a perceptual state that constitbieone’s belief that (P12); for “Testimonial
evidence, in a broad sense—what a person readsptileas tell him—enters the picture by way
of his hearing or seeing or remembering, what sor&dse says or writes” (Haack, “A
Foundherentist Theory of Empirical Justificatior87). Thisperceptual state can be stated as
follows:

(P 14) It looks to Dr. Done that Dr. Hassell stgfe$2).
This very perceptual state is Dr. Done’s experarm@vidence with respect to (P12). And,
paraphrasing Haack, since a perceptual state chenumdrt of the evidence unless Dr. Done is in
this perceptual state, then (P14) is true (“A Fdwerdntist Theory of Empirical Justification”

138). Additionally, (P14) is Dr. Done’s “anchor’rfthe external world. In contrast, (P12) can be
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true or false. This last proposition is not expetied evidence, but a reason for (P4).These ideas

are represented by the following diagram:

Figure 2 Differences between Experiential Evideaiceé Reasons

(P4)
Ultimate belief

(P12)
Reason that can be true or false

!

(P14)
True proposition
Anchor for the external world

Dr. Hassel's Actual Report

Now we can go back to the crossword puzzle analegym Haack’s view, crossword
puzzles’ clues are to crosswords as experientideece is to reasons. The first two terms of the
analogy are in a relation such as that the cluagsotlmeed justification, but the crosswords need
to be justified. This support is provided by theed, intersecting entries that have already been
filled and the independent reasonability of thessmeord under consideration. Haack’s proposal
is that experiential evidence does not need joatifin. It is always true. Reasons, contrarily,
need some justification. They can be true or falberefore, as the clues, in a crossword puzzle,
do not need justification, but confers justificatim the crosswords, experiential evidence does
not need justification, but it justifies reasons.

This justification is provided when three criteaige fulfilled. First, with supportiveness,
one evaluates the relation between the evidenca@asons and experiential evidence), and the
conclusion, in Haack’s analogical terms, “how wWelie crossword entry] fits with the clues and

any intersecting entries” (64). In Dr. Done’s argnt) (P4) fits with the experiential evidence
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(P14), provided (P12). Second, in determining imael@nt security, it is necessary to know how

solid each of the elements of the evidence isif&ance, Dr. Done evaluates the independent

security of (P10) with (P11). Finally, the evidenseomprehensive if it includes all the

evidence collected, relevant or irrelevant. Thatliy Dr. Done includes (P9) in his argument.
These factors are not, however, quite symmetricafement of supportiveness
raises the degree of warrant that joint evidengegjio a conclusion. Increment of
independent security, however, raises degree afwaf the evidence added is
positive but lowers degree of warrant if it is negative¢ ancrement of
comprehensiveness raises degree of waifréimt evidence added is at least as
positive as the resbut lowers degree of warrant if the additionatlence is
negative, or less positive than the rest (257).

This non-linear theory of justification seems torbere explanatory than the mosaic metaphor.

Nonetheless, it does not solve properly the maoblems of LE. In the next two sections, | will

present my criticism.

C. Science and Law: Two Different Cognitive Enteses

One of the central ideas of Haack’s LE is thatdbee values of law are conflicting
resolution rather than truth seeking. This allowsto ignore certain questions (Q4 and Q5) and
to answer others (Q1 — Q3). | believe Haack’s sstjgie is wrong, for some of the premises of
her argument are false. Specifically, | think (BXgilse, and although (P2)could be true, it is not
because of the reasons provided by Haack. To leg isus possible to find activities whose aim

is not inquiry, yet whose main values are episteMigreover, when Haack assures that the aim
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of law is not inquiry because it does not fit ith@ scientific inquiry, she confuses two types of
cognitive enterprises.

The falsehood of (P1) can be shown using the legeledure as a counterexample. In
accordance with Goldman, theories of legal procedan take two forms—either they are
pluralistic or unified (“Legal Evidence” 163-1648)luralistic accounts hold that legal procedures
have different aims, no one of which is prior te tither (e.qg., fairness, justice, impartiality,
allowing pacific coexistence, seeking the truthgtection of civil rights, etc.). Unified theories,
in contrast, explain procedures with referencene main end. They do not hold that legal
procedures actually achieve the selected goaktgdt, they use it as an explanatory resource to
clarify the main activities performed in legal peditires. Within this second alternative, one can
find pure unified theories and impure unified thesr Pure accounts state that the legal practices
taken into account are subsumable in one exclussaleratum. Impure unified alternatives
defend that although the aim of legal proceduresich an exclusive aim, it is possible to
recognize alternative goals coexisting with the oh@mt rationale.

Haack’s account is a good example of one unifie@ pheory, for she suggests the legal
system’s aim is to resolve disputes deciding wheth@ot the defendant is guilty or liable. This
desideratum leads her to exclude other values asithe seeking truth (“Irreconcilable
Differences?” 12-13). One impure unified theory bafound in Goldman’s account. He thinks
the aim of legal procedures is to secwselistantively justreatment of individuals.” This goal is
only achieved if valid laws are correctly applietidhe truth of the facts under litigation is
achieved (“Legal Evidence” 164). Thus, the aimanf is not inquiry, but it does have epistemic

values. Therefore, (P1) is false.
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Why does Haack overlook law’s epistemic values?iyitive answer is that Haack
does not clarify the structure of the cognitiverggender consideration. As a consequence, she
demands the law to perform activities for whiclsihot designed. Since the law does not do
what science is supposed to do, the law does et dyaistemic values. To expand, in taking into
account the structure of a cognitive agent, a thebould include three elements: the agent’s
cognitive target, the fulfillment requirements fbat target, and the resources available for the
goal at hand (Gabbay and Woods, “Logic and the LaWB), that is, the information the agent
has available, the time the agent has to achieveltfective, and the agent’s computational
capacity The Reach of Abductidii).

Assume Haack’s characterization of science is righthis case, science’s cognitive task
is inquiry. According to Haack, inquiry is formulag questions about the external world,
looking for evidence, and providing answers forstnguestions. An example used by Haack
clarifies this point. One of the most importantestific problems during the latter half of the
twentieth century was “to solve the structure of&ANHaack, “Irreconcilable Differences?” 8).
A scientific answer for that question not only ba$e true, but also substantively explanatory.
In other words, it ought to provide general laws] & has to be the base for predictions.
Accordingly, when James Watson and Fraaeiek claimed that “the DNA is a double-helical,
backbone-out macromolecule with like-with-unlikesbagairs,” they did capture the actual
structure of the DNA. Furthermore, it provides lamsmolecular biology, and it allows for the
future decoding of genetic information. Achievimgt high cognitive task, and fulfilling such
demanding conditions, science has the capabilispafmanding great resources. To illustrate,
Watson and Crick’'s DNA research group not only usedinformation provided by molecular

biology at that moment, they also waited until itf@ermation was complete; for science does
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not have time-constrictions. That is why scientifiations of information and calculations are
powerful and precise.

When Haack compares this amazing cognitive perfoo@avith the legal one, she gets
frustrated. First, legal cognitive tasks dependrupon-epistemic objectives such as the
protection of civil rights, or the constitutionalraissibility of evidence. Second, standards, such
as the proof beyond reasonable doubt, allow thetdemvove away from the truth. The problem
is not whether or not X, actually, murdered Y, Iifthe prosecutor can justify, beyond
reasonable doubt, such a claim. Third, the infoionaih law is less abundant, and it is biased by
the perspective of the parties under litigationrébwer, procedural timelines constrict legal
decisions in such a way that they have to be mattepartial information. Additionally, legal
agents’ reasoning in accordance to their clientls,sor juries not well-educated and easy to
impress by the lawyers, limit law’s computationapacity. Because of this juxtaposition, Haack
rules out that the law’s ultimate value is to stektruth.

Haack could replay that “this is not to deny tmajuiry plays a role in the legal process
[...] but it is to deny that inquiry is quite as ceattto the law as it is to science” (12-13).
However, if someone asks for a positive accountHerrole of inquiry in legal procedure, or for
the shape legal systems should adopt improving togjnitive method& her answer is that it is
beyond the scope of LE (“Epistemology Legalized).@herefore, my intuition seems to be
confirmed. She does not provide an account of tigmitive agent under consideration. Indeed,
her claim that the core of law is “advocacy” iscansequence of a wrong generalization. She

assumes the advocate’s perspective and definkesvaliom this angle:

® Goldman (“A Guide to Social Epsitemology” 19; “ladEvidence.” 193Knowledge in a
Social World272) and LaudanTguth, Error and Criminal Law?2) suggest this is the main issue
of LE.
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The advocacy that is at the core of the adversaraaless is a very different
matter from inquiry [...] the obligation of an att@y)quaadvocate, is to make
the best possible case for his client’s side ofdispute—including playing up the
evidence that favors his case, and explaining ineonent evidence away if he
can't get it excluded. (Irreconcilable Differencé&3)
Why should we privilege advocacy and not fact-fimgdiwhich is the obligation of juries,
or investigation, which is the obligation of detees? Haack does not have any answer to these
guestions. She adopts one perspective overlookmgdmplexity of legal procedures.

Therefore, she does not offer an appropriate dasaitheory for legal knowledge.

D. Disanalogies Between a Crossword Puzzle andllkagawledge

A second problem for Haack’s LE is that she suggastormative account for legal
knowledge which is not sufficient for the episterai@luation of legal practices. This is a
problem for the crossword puzzle analogy. My pdrthat it is possible to dissolve the analogy
because legal epistemic practices have relevapepies that differentiate it from the practice of
filling out a crossword puzzle. To show this, | Methematize Haack’s ideas with the following
argumentative structure:

P15C, andC, havePy, P, ... Pn.
P16Cy also had".
Therefore, by analogy,

P17C.,hasP" as well (Gustason 59).
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Cx andC, represent the cases that have been analogizete @¢hs a case whose relevant
properties are known by the argu@y,still has unknown aspects. This deficiency will be
supplied by the argument from analogy, P- ... P,stand for the properties that b&thandC,
have.P" represents a property, or properties, Bdtas, and that is attributed @, due to the
resemblance between the cases (i.e., due to thenies they already have in common). In
Haack’s argument,

P18. A crossword puzzle and legal knowledge ardagianally justified, which
means that they can be more or less justified. Hneyot linear. That is,
they are neither instantiations of mathematicabproor are they justified
in a reiterative chain of subordinate entries, @rdfs, respectively. Finally,
neither a crossword puzzle’s clues, nor experieatimence need
justification.

P19. In a crossword puzzle, an entry is justifiggewit is supported by a clue, it
is independently reasonable, and it is supportetthéentries already filled
in.

Therefore, by analogy,

P20. In law, a belief is justified when it is supieal by the experiential evidence,
it is reasonable independently, and when it incdutbeth, all the evidence
collected and other beliefs.

Before evaluating this argument, | have to deferydstrategy, for Haack could object to my
methodology assuring,

An analogy is only an analogy, not an argumentdlis is only to suggest ideas,

which then have to stand on their own feet. Anddlage always disanalogies;



39

there will be nothing in my theory analogous to sb&ution of today’s crossword
which appears in tomorrow’s newspaper, for instanoe any analogue of the
designer of a crossword. (“A Foundherentist thedrigmpirical Justification”
139)

First, it is clear that an analogy is not necessan argument, but there are arguments
whose conclusions are drawn from an analogy (Maza@eed and Walton 43-86). | believe this
is Haack’s case, for this structure perfectly cegdiher original ideas expressedEwidence and
Inquiry (81-82). Second, | suppose that what Haack meahsii her analogy is not a valid
argument. | agree. Actually, | accept that arguménmaim analogy are not conclusive (i.e., they
do not logically entail their conclusions). On dentrary, these arguments will be understood as
instantiations of defeasible reasoning (Pollock)48d clarify, arguments from analogy create a
prima faciejustification for their conclusions because of #pparent similitude between the
cases related. This presumption couldibbena faciejustified, either with new positively
relevant information that corroborates the inipegsumption, or with the absence of relevantly
negative information that weakens the conclusidntdl following the previous argument, | am
committed to agree with the point that “there dveagts disanalogies.” Yet, | think a disanalogy
only comes from relevant information, which is theermation that either confirms or denies the
argument’s conclusion. The claim that Haack’s onmsd puzzle is unlike “today newspaper’'s
crossword puzzle” is irrelevant (i.e., it does oonstitute a disanalogy). What really matters is
whether or not the idea suggested by Haack’s ap@leg in law a belief is justified when it is
supported by the experiential evidence and othiegfbewhen it is reasonably independent and
when it includes all the evidence collected) “[stsjhon their own feet” (“A Foundherentist

theory of Empirical Justification” 139). And it deqpds upon relevant information.
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| believe there are two arguments against Haaclésogy. One attacks th@ima facie
positive properties that a crossword puzzle arefjalljustified belief have in common; the other
provides a negatively relevant property of legad\kledge that detaches it from crossword
puzzles. Firstly, in Haack’s account it is not cleaw experiential evidence, unlike a crossword
puzzle’s clues, does not need justificationEindence and Inquiryshe states, “our ordinary
ways of describing ‘the evidence of the sense€radbme clues. What justifies me in believing
that there is a woodpecker in the oak tree? — ‘egyrg it, the fact that | can see it’ is a natural
answer” (80). Even though, this looks as a woodeettkme, the mere stipulation that | am in a
perceptual state does not explain why experieatimlence does not need justification. The
canonical example of the novice and the expeutilites this point. Imagine two individuals, an
expert in identifying birds, and a novice in thit &he two of them state “there is a woodpecker
in the oak tree.” Our inclination is that, wherélas expert is justified in his/her belief, the noi
is not. However, Haack cannot explain this diffeélaion. Using her theory, the only thing we
can trivially say is that the bird appeared a wamdier for the two men. Therefore, whereas the
crossword puzzle’s clues do not need justificatibis, not clear why experiential evidence does
not need justification.

Secondly, there is an important difference betwbercases analogized. The aim of a
crossword puzzle is achieved when all its squaaee been filled in with letters which are part
of words that, both, correctly answer the cluesl, fartogether. In law, a justified belief held by
a legal agent does not close the legal cognititerpnse. On the contrary, a justified belief is th
input for new epistemological activities. In Oxemeliv. Merrell Dow Pharms, for example, the
expert’s testimony that “The exposure to Bendecainsed the birth defects of Mary Virginia

Oxendine” (1102) was one of the inputs for thertoiefact. The trier of fact had another
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cognitive task, namely, determining whether or Metrell Dow Pharms was liable for the birth
defects of Mary Virginia Oxendine. This disanalagymportant because, as it was shown in
Chapter 1, legal knowledge is not achieved by tedlandividuals. It is the product of social
interactions. A crossword puzzle does not requoras interaction for being filled in. As a
consequence, this is a second defeater for Haaoklegy and her normative model of LE is

untenable. This intuition will be clarified in ti&st Chapter of this paper.
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IV. RELIABILISM AND LEGAL EPISTEMOLOGY

The narrow view of Haack’s LE contrasts with theedsity of epistemic questions with
which Goldman’s LE deals. From his view, LE notyopftovides some clarification for (Q1) and
(Q3), it also provides substantial answers for (Q@)%) and (Q5). Indeed, Goldman thinks LE
can tackle other questions such as:

Q6. “How should legal systems channel the flonnddimation about particular
cases so as to produce suitable judgments abaé tases?’Knowledge in
a Social Worl@72)
Q7. "How [do] various factors of adjudication prdcees affect the fact finder’s
success or failure at identifying the relevant matdacts” (273-274)?
Q8. “What degrees of accuracy [will] various adpation systems [...] promote”
(279)?
Q9. “How well [does] each [legal] procedure [(i.quisitorial or adversarial
systems of adjudication)], or each small grouprotpdures, function for the
search for truth” (290)?
Q10. “How can legal systems get the parties toa@kscevidence relevant to their
case” (300)?
Q11. “Which evidence rulesughtto be adopted”(“Legal Evidence” 163)?
To be sure, the problem of epistemic justificata@sociated with (Q1) is illuminated by
Goldman'’s reliabilism. From this view, the issue@ whether a legal agent’s belief is justified
by the evidence, as Haack presents it, but howabieliare belief-forming procedures in the field

of law. In some sense, Haack’s evidentialist parspe is trivial because legal agents always
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have to justify their decisions with legal evidenlreaddition, the fact that a legal agent’s belief
is justified by legal evidence is a necessary lotitansufficient condition for legal knowledge, for
“although [legal evidence] sometimes coincides whi truth, it need not do so” (Goldman,
Knowledge in a Social Worl2i83).

Goldman also suggests that (Q3) is resolved bliabiest approach of LE. Here,
Bayesian updating of beliefs, coherent explanatismsple heuristics, and other processes of
inference used in the field of law should be assésr their reliability to produce truth beliefs
(“Simple Heuristics and Legal Evidence”218-220).

This goal-oriented approach is also useful to gregal institutions such as those
included in (Q2). Broadly speaking, since one efiain goals of legal procedure is the truth
determination, legal institutions can be understiwdugh the epistemic goals they promote. For
instance, “the evidence standard of ‘beyond redsderagoubt’ is imposed in the criminal law
because certain kinds of verdict errors are regbademore serious than other kinds: convictions
of the innocent are worse errors than acquittatpudfy” (Knowledge in a Social Worl2i84).

Goldman, unlike Haack, thinks (Q4) and (Q5) arestgnically answerable. To recall,
what prevents Haack from providing a responselfesé questions is her misconception that
legal systems have a unique aim (i.e., the peacegolution of social conflicts) that exclude
other desiderata such as seeking the truth. Goldamathe contrary, thinks epistemic aims are
an essential part of legal systems, even if theynat their ultimate goal. To clarify, Goldman
suggests that even though the exclusionary rulesidénce contradict some epistemic
principles, they could be illuminated from an egisic account. Practically, the truth-in-
evidence principle states that when more true exieés collected, there is a better indication of

the truth of the hypothesis under consideratkbmo{vledge in a Social Worl@g92). Such a



44

principle is threatened by the exclusionary rulieevadence that allow the diminishment of
information presented by the litigants. To be s&RE stipulate:
Rule 403. Exclusion of Relevant Evidence on Grounds of Preudice,
Confusion, or Wasteof Time
Although relevant, evidence may be excluded iprsbative value is
substantially outweighed by the danger of unfag@jyattice, confusion of the
issues, or misleading the jury, or by consideratiohundue delay, waste of time,
or needless presentation of cumulative evidence.
This rule combines epistemic values (e.g., thekingcof the topic under consideration) with
values of other kinds (e.g., timeline constrictiamprotecting civil rights). LE is able to evaleat
the epistemic aims that the lawmaker intendedgerinn the exclusionary rules of evidence.
Hence, protecting juries from confusion of issueawwiding biased perceptions of evidence
could be good epistemic reasons to exclude songerese (Goldmarknowledge in a Social
World 293; “Legal Evidence” 168).

Goldman’s approach not only evaluates actual utgtins such as the inquisitorial and
the adversarial systems of adjudication, (Q9) &) (and shows how legal institutions’ designs
impact the epistemic performance of legal agefig),(but this theory also provides methods to
improve legal systems, (Q6) and (Q11), and, asnaexuence, legal epistemic practices
(Q10).The richness of Goldman’s LE is a consequendee application of both his reliabilist
GE and his social LE. The original way in whichgbespistemologies are combined will be
presented in the next section. After this, the wesak of this theory will be exposed, namely, its

lack of epistemic evaluations for the individuatfpemances of legal agents.
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A. The Nature of Epistemic Justification in thelBief Law

How is justificatory status conferred in the figtllaw? To answer this question, some
terminology must be understood. Theories of jusdifon are accounts that specify the
conditions under which a person is justified indahg (Goldman, “What is Justified Belief?”
334). Consequently, a theory of justification adajbie next structure:

Sis justified in believing thap if and only if:
C1

Co

Cn
In this structureS stands for a cognitive ageptfor a fact or proposition, and,C.. G, are the
conditions for justificatory status.
As a first approximation, Goldman suggests that:
Sis justified in believing thap if and only if:
C: presults from a reliable cognitive process.
Two concepts need to be clarified, specificallglfable” and “cognitive process.” Goldman
defines cognitive process as a function with inpligéd have beliefs as outputs (“What is
Justified Belief?” 339). Two types of processesiangortant here. Firstly, the belief-dependent
processes have other beliefs as inputs. Secoméydlief-independent processes do not have
other beliefs as inputs. Perception is an examipbeleef-independent processes. Reasoning,
which includes antecedent beliefs within their pisss is an instance of belief-dependent

processes. Following this terminology, Goldmanadtrces more distinctions. There are two
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kinds of beliefs. A belief-independent belief ie thutput of a belief-independent process. A
belief-dependent belief is the result of a beliependent process. A final concept is necessary,
“reliability consists of the tendency of a procesgroduce beliefs that are true rather than false”
(What is Justified Belief?” 338). While in belieedendent processes reliability depends on the
truth of the inputs (i.e., it is conditional), ielef-independent processes, reliability is
categorical. From these distinctions, reliabiliaiggests two forms for evaluating justificatory
status.
The first form is for the belief-independent proses
Sis justified in believing thap if and only if:
C;: pis a belief-independent belief, and
C.: pis the result of a categorically reliable process.
The second form is for the belief-dependent praeess
Sis justified in believing thap if and only if:
Ci: pis a belief-dependent belief, and
C,: p is the result of a conditional reliable process.
If my interpretation of Goldman’s ideas is not wgotegal knowledge is a type of belief-
dependent process. This formula captures the dorg interpretation:
A legal agent is justified in holding an epistequidgment |), in a legal
procedurelp), if and only if:
C,: ) depends on the procedural interventions of othdigypants in dp.
C,: j is the result of the truth-conducivenesdpof
| will explain the two conditions for legal knowlgd below, but a previous distinction is

required. Goldman states, “Notice that | am speapkipjudgmentgather tharbeliefs... The



47

reason for this deviation is that the palpable otgpf legal deliberations are not private beliefs
but public judgments of guilt and innocence, ligpibr non liability” (Knowledge in a Social
World 272).This is an important distinction between GE &E. While the former studies
epistemic justification independently of actualtiisations of legal agents in dialectic scenarios,
the latter is concerned with epistemic justificagublicly justified in legal contexts. Therefore,
for Goldman, legal argumentation is a constitupaet of LE.

To continue, legal agents do not perceive the factier litigation directly; rather, they
form their judgments from different sources of legaowledge. To mention the most common
examples, the presumed fact that “Y was murdered’bg not perceived by the detective who
looks for relevant evidence that establishes whieXhmurdered Y. Neither the prosecutor who
publically accuses X of murder, nor X’s attorneygaéved the fact under litigation. Instead, they
build their respective versions of the case witbrimation provided by their side’s detectives,
witnesses, material evidence, and the like. Fin#tlg trier of facts—judge or jury—does not
perceive the alleged facts. On the contrary, hamsteves the information from the witnesses
who are examined and counter-examined at triah Agsnsequencegdepends on the procedural
interventions of other participantsim

If j depends on the procedural interventions of othergypants inp, then;j is not
required to be categorically reliable, but conatitihy reliable. In other words, the truth jof
depends on the truth of its inputs. Three exampleposed by Goldman illustrate types of cues
that juries find very probative (“Simple Heuriséiad Legal Evidence”221). First, imagine a
witness identification testimony where the witnpssts the finger at the defendant and states
“this is the one.” With this information, the trief facts would probably decide that X murdered

Y if the witness pointed at X. However, identificats are not 100% accurate. Witnesses also
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make mistakes, and this failure is transferredhéofact-finders’ decision. Second, when a person
confesses that he/she did the crime under ingaijygdge or a jury tend to believe that the person
who confessed actually did the crime. Yet, somdessions are produced by police intimidation
or by the possibility of a plea bargain that enda negotiation with less serious crime charges
for the offender. If X confesses that he murdereahén he did not do it, all legal judgments
drawn from X’s confession will not be true. Finallyhen a technical clarification is needed to
understand the alleged facts, the trier of factsrely on expert testimonies. Since one of the
most important criteria for accepting an expereassn is the credibility that the expert witness
has, some inaccurate expert testimonies are incagubinto legal judgments. Ultimately, the
credibility an expert has is not an epistemic date (i.e., it is not related to the seeking the
truth). To conclude, “we cannot expect any [infeéi@rprocess in the field of law] to make
correct (truthful) inferences if its inputs or prees are substantially inaccurate. ‘Garbage in,
garbage out’, as the saying goes” (“Simple Hewriatid Legal Evidence” 219).

Due to the fact thdp is conditionally reliable, the accuracy of legabkledge depends
upon the truth-value of the interventions inputtethe judgment-forming process. Besides,
because one of “the core missions of [the law} islevate community levels of truth possession,
information possession, knowledge possession, ssgssion of justified rational [judgments]”
(“A Guide to Social Epistemology” 19), the law hagake care of its inputs minimizing their
inaccuracy. How can those sources of knowledgeoh&aled? Goldman suggests that inputs
can be controlled with the appropriate design gélsystems. Since the law is an epistemic
system (i.e., a social system that houses so@atipes, procedures, institutions and/or patterns
of interpersonal influence that affect the epistemitcome of its members), it can control the

epistemic interactions of legal agents. Legal systpoorly designed will allow for the
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introduction of inaccurate inputs, and will outpubng judgments. Thereforgis the result of
the truth-conduciveness Igf.

Even though the elements for legal epistemic ev@ng have been established, | think
the conditions for legal knowledge are not suffitid agree that judgment-cognitive processes
in the field of law are conditionally reliable. Hewer, the attaining of legal knowledge not only
depends upon the appropriate design of legal uistits, but also the epistemic performance of
legal agents is essential. Before developing nticm, | will reconstruct a second part of
Goldman’s account that is quite important for tbguie of this paper. Goldman thinks legal
epistemic evaluations themselves are a domainadlsgpistemology. Now | will explore the

arguments that justify this methodological option.

B. Social Legal Epistemology, Again

As it has been previously stated, Goldman clairas ltk is a domain of social
epistemology. His argument runs as follows:
P21. Epistemic practices are performed either iddadly or socially.
P22. If epistemic practices are performed indivigyghen they should be
evaluated by individual epistemology.
P23. If epistemic practices are performed socidiign they should be evaluated
by social epistemology.

Therefore,
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P24. Epistemic practices should be evaluated dityrepcial or individual
epistemology, but it is not the case that epistgmactices should be
evaluated by both social and individual epistemglog

P25. Legal epistemic practices are not performduvidually.

Therefore,

P26. Legal epistemic practices should be evaluayesbcial epistemology, and
not by individual epistemology.

(P21) is an inclusive disjunction. For this propiosi to be true requires at least one of its
disjuncts to be true. The first disjunct, ‘episterractices are performed individually’, is true,
for individuals realize activities in seeking kn@dbe. Epistemic activities are performed
socially as well; for instance, communities of stigts work together for the achievement of
knowledge. Therefore, (P21) is true.

Arguing for the truth of (P22) and (P23) requiresalling the different methodological
emphasis of, both, individual and social epistergpl®Vhile the first focuses on mental states of
isolated agents, the second cares about truth-coraunstitutions. Hence, each kind of
epistemology seems to accurately understand aelitf@bject.

The objects of epistemic evaluation are cognitirgegsses, structures and

mechanisms. But this only touches individual epsi®gy [...] Social

epistemology is concerned with the truth-gettingact of different patterns and
arrangements of social intercourse. (Goldnigsitemology and Cognitids)
Therefore, (P22) and (P23) are true.
There are two approaches for the study of knowlgtig@stemology, as | conceive it,

divides into two parts: individual epistemology auatial epistemology” (Goldman,



51

Epistemology and Cognitioh). When seeking knowledge is a solitary activitglividual
epistemology is deployed. In contrast, if more tbae person is required for epistemic
practices, social epistemology should be implentente
Traditional epistemology, taking its cue from Dases, focused exclusively on
the individual cognitive agent, construed as aagliinquirer into nature. Social
epistemology, by contrast, asks how groups of conities of agents can best
pool their evidence-gathering resources and piaiih dialectical exchange and
debate (Goldman and Talbott 99).
Therefore, (P24) is true.

The most important arguments for the truth of (R2&de presented in Chapter 1. To
recall, legal knowledge is achieved by legal agerits have different and complementary
cognitive tasks. In the adversarial system of adpttn, the parts under litigation look for the
relevant evidence, and the trier of facts decidesther or not the alleged facts occurred. This
inquiry is fed by eyewitnesses, experts, detectiaad so on. They have the role of providing the
relevant information that triggered cognitive preses in the field of law. That is why Goldman
commits himself with the claim that LE is entiragcial.

The law features highly codifies systems and proceslin which multiple
players interact to produce certain judgments, mgmaerdicts. Since one of the
central aims of these procedures, | shall argue, psoduce true or accurate
judgments, it is natural to evaluate existing pcages along the veritistic
dimension. This is the appropriate task, at ang, fatr social epistemology
(Knowledge in a Social Worlg72).

This is to state (P26).
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| belief propositions (P21) — (P23) are true. HoereyP24) is false. Although (P25) is
true, it could lead to some wrong practical congeages which, with the incorrectness of (P24),
draw a wrong conclusion. As it was shown in ChafptdrE should study the cognitive
achievements of both legal agents and legal itistits, and social epistemology does not take
into account legal agents. Therefore, (P26) is ceptable. My arguments will be presented

below.

C. Individual Epistemology v. Social EpistemologyFalse Dilemma

My thesis is that Goldman’s conditions for legablatedge are not sufficient.
Additionally, the distinction between social andiindual epistemology is supported by a false
dilemma. | intuit that this second point leadshte first one. Therefore, | will attack the horns of
this dilemma first.

The issue is: Why does this argument infer thewstee disjunction (P24) from the
inclusive disjunction (P21), plus (P22) and (P28)8ther words, if epistemic practices are
performed individually and socially, why should aiehotomize when dealing with knowledge
(i.e., either individual or social epistemology)Relproblem resides in the method for choosing
the object of epistemic evaluation. In the argumta difference between individual- and
social-cognitive practices is aggregative. Becdheasolated cognitive agents are the focal point
of individual epistemology, it does not study ag@ons and interactions of cognitive agents.
Conversely, because social epistemology focuseleooollective process of knowledge and on

the truth-conduciveness of social institutionsjvidial cognitive agents are beyond its scope of
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action. | think the number of cognitive agentsndraelevant factor for epistemic evaluations.
What really matters is the failure or the succaghe achievement of knowledge.

It could be objected that my diagnosis is wrongalose there are cases in which
individual practices of knowledge are taken intoamt by Goldman’s theory. My answer is
that these practices only matter to social epistegyovhen they are components of the
aggregative process. Therefore, the epistemic pedioce of individual cognitive agents is not
evaluated by Goldman’s LE. His words illustrate paynt:

The contrast between individual and social epistegyy plus the way |
characterize individual epistemology, may makeirsl as if mental operations
fall outside the province of social epistemologhalis not so [...] the way an
agent reasons from the reports, testimony, andaegts of others belongs to the
field of social epistemology. In a sense, theniMiddial and social epistemology
are not sharply exclusive branches of epistemolbigyvever, the bulk of the
practices subsumed under social epistemology tadlide individual
epistemology.Knowledge in a Social Worldl, note 1)
Even though Goldman remarks that the conceptsyaf End social epistemology have a degree
of ambiguity, he thinks “the bulk of the practicrdgosumed under social epistemology fall
outside individual epistemology.” Legal-cognitiveaptices are subsumed in social
epistemology. Therefore, legal-cognitive practifasoutside individual epistemology. As a
consequence, legal epistemic practices cannoubesstfrom the perspective of legal agents.
This viewpoint is an ‘internal’ one, a viewpoint@ppriate to a certain role-
player in the system [...] The question we are priégg@ursuing is ‘external’ to

any given adjudication system. It looks at wholstegns and compares them with
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rivals. When such an external stance is taken,ameat appeal to an internal

component of a system as a criterion. (283)
However, Goldman’s external point of view does suffice to evaluate the acquisition of
knowledge in the field of law. Although Goldman @sses the impact of legal institutions in the
epistemic performance of legal agents, he overltioksmpact that legal agents have in legal
systems. As it was shown in Chapter 2, the poinief of each participant in legal procedures
not only enriches the field of law, but also makessible the achievement of its objectives (e.qg.,
the fact-finder determination is impossible withthe work of diligent advocates who collect
and evaluate the information required). Goldmanimizes the importance of individual
participants in legal procedures; for this reasbis, view focuses on the aims of legal procedures
and not on the epistemological practices of legahts. There are two practical interpretations
of (P25).

P25. Since legal epistemological practices are ndopeed individually,

actions of individual legal agents are irrelevant.
P25. Although legal epistemological practices arepaformed individually, the
actions of individual legal agents are relevant.

It seems to me that Goldman adopts @PB&cause he does not take into account the eptstem
performance of legal agents. That is why he infB26). | disagree. My strategy to deny this
conclusion is to dissolve the dilemma in which Godoh’s argument is supported. Such a
criticism is possible if | provide a concept of égognitive agent which includes both
individual and social epistemological practiced, that does not dichotomize between individual
and social cognitive practices. To be sure, preshplsuggested that the inference from (P21) —

(P23) to (P24) is possible because of the aggregdtiference between individual-cognitive
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practices and social-cognitive practices. Besitlpsinted out that although (P25) is true,
individual epistemological practices are importamtLE, (P25%). Therefore, a non-dichotomist
the concept of cognitive agent which considerdntdesidual and social epistemic practices is

required. Providing this concept of LE will captung attention in the last part of this paper.
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V. COGNITIVE AGENDAS AND LEGAL EPISTEMOLOGY

In the previous chapter, | suggested that Goldmearslitions for legal knowledge are
not sufficient. Even though, both, the social natoirlegal knowledge is correctly recognized by
the first condition, and legal institutions arereatly prioritized by the second condition,
Goldman’s LE cannot evaluate the impact of legaindsj performance in the general legal-
epistemic enterprise. This failure is shown by Gudh’'s inaccurate answer for some of the main
concerns of LE. Practically, answering (Q1) and)(@®ldman focuses on the reliability of the
procedure through which the inputs of informationlegal evidence, are processed to produce
legal judgments. If the information is true and kbgal procedure is truth-conducive, then legal
judgments are true. Goldman takes for grantedidigal agents, given the appropriate design of
legal procedures, always process information ctyreBut this is not the case. Legal agents
make mistakes when processing information. Addéilgnthey do not perform their cognitive
tasks with the same degree of efficiency as the#r@ Goldman lacks both a theory of error and
a method for the evaluation of the performancegél agents.

| infer this problem can be faced by a theory theludes the perspective of legal agents
into the institutional analysis. Yet, this intuitithias a risk. Participant-oriented evaluationsaoul
be circular because they intend to assess legasgsvith a constitutive element of the systems
under evaluation. Goldman states, “When such atifinional] stance is taken, we cannot
appeal to an internal component of a system agexion. We first need a criterion appropriate
to the choice of a system, and a component alrkaityinto a system (or even several systems)
is inappropriate” Knowledge in a Social Worl@83).Goldman avoids this circularity with his

goal-oriented approach. Legal systems are aimadHizve epistemic objectives. Whether or not
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they achieve their epistemic aims is a non-circatderion of evaluation because it does not take
into account any element of the legal system aa&iale in the evaluation.

| suspect that it is possible to combine a parictporiented approach with a goal-
oriented one. In Chapter 1, | state legal agemsaither plain individual, nor pure institutions.
They are embedded into institutional purposes. 8ibee, institutions dictate to legal agents
what cognitive tasks they should do and how theykhdo them. Their goal is to realize those
programs of action in such a way that the systesohdirges them from their commitments. How
is this possible? They have to function propenyaccordance with their cognitive agendas. This
means that legal agents can also be evaluatedawitim-circular and goal-oriented perspective. |
will explore this possibility in some detail in ghiast chapter. | have a theoretic ally for this
journey, namely, the Practical Logic of Cognitivss&ms (PLCS).

To recall, PLCS defines “logic as the disciplinesdription of the behavior of real-life
logical agents” (Gabbay and Wood$e Reach of Abductidl) and an “agent” as a kind of
“information-processor” (Gabbay and Woodgienda Relevanck85) with a cognitive agenda
or “program of action”, that he/she is constraitedlose (Gabbay and Wooddje Reach of
Abduction11). Additionally, the aim of PLCS is to describe real conditions under which a
cognitive agent deals with his/her resources (timfeymation and computational capacity) to

close his/her cognitive agendas (10). | will deptloig theory below.

A. Legal-Cognitive Agency

| already show that legal agents are informati@mtessors. They process the information

provided by other legal agents (inputs) and tramsfihem in judgments (outputs). To illustrate,
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detectives process the information provided by éymsses to build a robust case for the
prosecutor. The prosecutor, using the informatimvided by the detectives, presents publically
his accusation to one tribunal. The jury listenghwitnesses, the prosecutor, and the defense at
trial deciding if the alleged facts occurred. Nowextra qualification for legal agents is needed.
There are two factors that determine the diffetgoes of cognitive agents (Gabbay and
Woods,The Reach of Abductiofl). Firstly, the degree of command of resourtiese(
information and computational capability) an ageegds to advance or close his/her agendas.
Secondly, the height of the cognitive bar thatagent has set for him/herself. With this in mind,
this PLCS incorporates a hierarchical approaclgémay. It postulates a hierarchy in which
agents are placed in light of their interests dradr tcapacities. Individuals are placed towards the
bottom of the hierarchy and institutions higher(sge figure 3). While “humans perform their
cognitive tasks on the basis of less informatioth less time than they might otherwise like to
have”, the institutional entities “can wait longoeigh to make a try for total information, and

they can run the calculations that close their dgerboth powerfully and precisely” (11-12).

Figure 3 Hierarchy of Cognitive Agents
HIGHER LEVEL
Institutions

Hierarchy space I

Individuals

LOW LEVEL
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Where should legal agents be placed? My view is thahe terms of the hierarchy, they
are neither pure individuals nor highly rankeditnsibnal entities (i.e., theoretical agents).
Consequently, they are institutional agents witistemic limitations. This means they are
placed higher than individuals, but in a lower levghin the institutions that have epistemic
goals. To be sure, a legal agent commands moreata@gresources than an individual. What is
expected in the adversarial system of adjudicatidhat the litigants, with the incentive of
wining the case, look for all the relevant informatfor the legal inquiry. Additionally, they
work in teams of inquirers, witnesses, and expehts seek to make their versions of the case
stronger. The idea is that these parallel inqueidsaust all the relevant information to be
known. Inquisitorial systems also have high expgemta. In this case, the official in charge of
finding relevant information is supported by ingtibnal corps of investigation. Since the
litigants do not handle evidence, the inquiry i$ Ini@ased by their respective positions.

Another important difference between an individaiadl a legal agent is the cognitive aim
they are disposed to achieve. Legal procedures &aigh cognitive aim, namely, to determine
the truth of the events under litigation. Legalrageserve this goal in different ways. This is true
even for litigants who apparently only serve tliespective side’s interests. When they take part
in a legal inquiry, their vantage point clarifiespacts of the events that are inaccessible by the
officials. Individuals, on the contrary, are notvays interested in the truth. This explains why
individuals are naturally hasty generalizers, oy\iey do not always use truth-preserving
strategies of reasoninglfe Reach of AbductidB-25).

Even though legal agents are ranked higher thawichals, they are not perfect
inquirers such as scientific groups (e.g., NASA)Haack wishes. Since legal inquiries have

strong timeline constrictions, they make decisiarth incomplete and partial information.
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Furthermore, in matter of facts, legal systems eklggal agents to reason as individuals and not
as experts. Experts take part in legal discusaasrgualified witnesses, but they are not able to
make the ultimate decision. The institution of jing in adversarial systems illustrates this point.
Prima facie any citizen can be part of the jury, unless helsds expert knowledge about the
actual issues under consideration. Given this ¢hsgury is excluded. Alternatively, in legal
systems in which the fact finder should be an etataitizen, what is expected is that such a
gualified citizen be educated in the law, but mofactual matters such as forensic science. To
sum up, legal agents have the computational capaicé&n average person, or a reasonable
person (Woods 226). Therefore, they are rankedrewitin the institutions, but higher than

individuals.

B. Legal-Cognitive Agendas

Even though legal systems set cognitive goals emtelves (e.g., the discovery of the
truth), as Goldman states, they cannot autonomaitdin these objectives. Instead, legal agents
put the system into operation. | believe the mailufe of Goldman’s LE is to overcome this
important role of legal agents. A couple of obviexamples illuminate my point. It is not the
law of evidence (e.g., FRE) by itself that deteresithe truth of the events under litigation. On
the contrary, the trier of facts, either a judgaqury, is responsible for such an important
decision. In the same way, the rules about theotisgpert testimony (e.g., Daubert v. Merrell
Dow Pharmaceuticals) do not select and presentexgitrial, but the litigants are who
introduce such a scientific discourse in orderttergythen their respective versions of the case.

Consequently, legal systems depend upon legal egédsing Laudan’s metaphor, legal systems
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are epistemic engines that are triggered and hdtlédegal agents. Let me explain this
codependence in detalil.

One can understand legal procedures as timelinesevndpoints are verdicts of guilt or
innocence in criminal cases, and liability or nability in civil cases. Verdicts are produced
when different conditions are satisfied. In westegal systems, the verdict comes after a trial.
Similarly, the trial starts once the inquirer (i#he litigants in adversarial procedures and the
judge in inquisitorial ones) analyzes the inforroatavailable. Some of the verdict's necessary
conditions are epistemic. For instance, in crimpralcedures, a verdict of guilt is only possible
when the prosecutor can justify the accusation béyeasonable doubt. Besides, the evidence
presented at trial should be relevant. Alternayivebme of the verdict’s necessary conditions are
not epistemic. For example, a verdict has to b&fgned even if the judge does not have enough
information. Equally, relevant information has ® dxcluded if it is obtained without following
legal protocols of protection of civil rights.

Since the achievement of legal epistemic goalsm#gen legal agents’ performance,
legal systems regulate the activities to be redlipelegal agents. In other words, legal systems
impose cognitive agendas, or programs of actionegal agents. The closure of those programs
of action guarantees the seeking of the truth, wli¢he ultimate legal epistemic goal. The
achievement of this desideratum is progressiveflamible. It is progressive for two reasons.
First, procedural timelines are designed in sualag that the legal inquiry starts with some
clues and indications that trigger the activitiésl@tectives, and ends with the judicial
determination of the facts under litigation. Secahd also progressive because the accurate
cognitive performance of a legal agent who inteegeim an initial procedural stage (e.g., pretrial

stages) makes possible the interventions of odgal lagents who intervene in posterior
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procedural stages (e.g., trial or appeal). Foams#, a prosecutor’s defense of a public
accusation presupposes a detective’s identificatfi@asuspect and the factual verification of the
legal conditions for the existence of a crime. &bkievement of legal epistemic goals is flexible
because there is not a unique way to close legstlespic agendas. On the contrary, several
strategies can be adopted. To illustrate, the ifileation of a suspect is a target that can be
reached in parallel ways such as the testimonyefvgénesses, a victim’s identification parade, a
forensic analysis of DNA, or even a confession.

Paraphrasing Gabbay and Woods’s ideas, a legaltc@yagenda is a cognitive mapping
from known legal hypothesis to proven legal stafesffairs Agenda Relevancll). The
knowledge of a legal state of affairs under cormsitien constitutes a cognitive-procedural
constraint for the legal agent to whom the ageradaldeen set. He/she is only discharged from
such a commitment when the legal hypothesis is knéwr instance, the main procedural
constrain for jurors in adversarial criminal proasss is to decide whether or not the
prosecutor’s accusation (e.g., X is guilty of munag Y) is justified beyond reasonable doubt.
Advancing this agenda, jurors have to interpretassess the evidence presented at trial
wondering whether or not X had a motive and theoojity to murder Y (legal hypotheses to
be known). This last task is only possible whenjtiners listen to the witnesses’ examination
and cross-examination, and to the prosecutor'sdafehse’s opening and closing statements
(Woods 217).

My view is that legal epistemology not only shoeldaluate the truth-conduciveness of
legal procedures, but also should verify that thgnitive agendas that legal systems impose on
legal agents are closed properly. An appropriasegdeof legal systems both sets proper

cognitive objectives to be achieved and providesxjadte cognitive recourses to legal agents;
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but this is not enough. Legal agents should clbsi tognitive agendas within the correct time
and processing the required information in accactdamith the legal necessities. This is why |
suggest completing the conditions for legal knowkeds follows:
A legal agent is justified in holding an epistequidgment |), in a legal
procedurelp), if and only if:
C,: ) depends on the procedural interventions of othdrgipants inp.
C,: ] is the result of the truth-conducivenesgpof

Cs: j is the appropriate closure of a legal-cognitiveratg.

C. Conclusion

Even though the theory | am endorsing is not coteplenave established the
foundations for future explorations. The intuitaeswers that this account provides for the legal
epistemic problems mentioned in this paper indita this account isa fertile landfor future
research.

(Q1) depends upon the concept of cognitive agdaddence should be understood in
relation to the agenda a determined agent intend®se or advance. Legal evidence constitutes
the required information for legal agents to perfaheir cognitive tasks. General epistemic
evidence is mostly understood as the informatiomdividual needs to know for his/her normal
epistemic activities.

(Q2) includes legal concepts that characterizetiymitive agendas to be closed in legal
procedures. For example, the concept of reasonlabilet qualifies two agendas to be closed,

namely, the prosecutor’s and the jury’s. While phesecutor has to justify his accusation beyond
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reasonable doubt, the jury has to verify whetharairthe prosecutor’'s argumentation fulfills
this standard. In addition, it is not expected #itter the prosecutor or the jury compute
information beyond the capability of a reasonabém

Processes of reasoning such as Bayesian inferemmoderent histories are subparts of
legal-cognitive agendas, (Q3). In accordance WRIE FRule 401) for a judge to determine
whether a piece of evidence is relevant (legakstat affairs to be proved), Bayesian inference
seems to be appropriate (legal state of affaireundnsideration). Similarly, when litigants
present their versions of the alleged facts, éxigected their witnesses’ stories are coherent.

(Q4) can be answered by understanding that legésys have epistemic agendas (e.g.,
seeking for the truth) and non-epistemic, or deaial, agendas (e.g., protecting civil rights)
(Gabbay and Wood3he Reach of Abductidb7). On one hand, the object of the epistemic
evaluations of the adversarial system is its cognagendas, as Goldman correctly claims. On
the other hand, the fact that adversarial systeame hon-epistemic agendas does not rule out the
philosophical evaluation of its cognitive agendesHaack wrongly suggests.

Some of the exclusionary rules of evidence, (Qf) am important part of law’s seeking
the truth. One necessary condition for this desien is the elution of error. With this in mind,
“the court’s agenda is to avoid wrong convictio@apbay and Wood3he Reach of Abduction
255). This agenda is closed excluding irrelevaideswce, for example.

(Q6) — (Q10) are problems of design and evaluatidegal-cognitive agendas and
subagendas, the most important suggestion of Golgnh&. To illustrate, when a fact finder
have inadequate resources for the cognitive taskyhtem assigns to him, he/she will fail at

identifying the relevant material facts (Q7).



65

WORKS CITED

Allen, Ronald. “Explanationism All the Way DowrEpisteme: A Journal of Social
Epistemologyspec. issue dividence and Law.3 (2008): 320-328. Print.

Allen, Ronald and Leiter, Brian. “Naturalized Egistology and the Law of Evidencé/iginia
Law Reviewspec. issue dbymposium: New Perspectives on Evid&Yc8 (2001).
1491-1550. Print.

Amaya, Amalia. “Justification, Coherence, and Egist Responsibility in Legal Fact-Finding.”
Episteme: A Journal of Social Epistemol8ggc. issue dEvidence and Law.3 (2008):
306-319. Print.

Anderson, Terence, David Schum and William TwiniAgalysis of Evidence" ed.
Cambridge: Cambridge University Press, 2005. Print.

Bennett, Lance, and Martha Feldnfeconstructing Reality in the Courtroom: Justice an
Judgment in American Culturblew Brunswick: Rutgers University Press, 1981IntPr

Damaska, Mirjan. “Epistemology and Legal RegulatdiProof.” Law, Responsibility and Risk
2 (2003). 117-130. Print.

Daubert v. Merrell Dow Pharmaceuticals, Inc. No.192. Supreme Court of the United States.
June 28, 1993.exis/Nexis AcademidVeb. 24 April. 2011. <http://0-
www.lexisnexis.com.library.uark.edu/hottopics/Indemic/>

Gabbay, Dov, and John Woods. “Logic and the Lavas€ing the Line of Discipline.”
Approaches to Legal Rationalitids. Patrice Canivez, DovGabbay, ShaidRahman and
AlexandreeThiercelin, 2010. 165-201. Print.

---. The Reach of Abduction.Insight and Trial.A Pradticagic of Cognitive Systenv&l 2.
Amsterdam: Elsevier, 2005. Print.

---. Agenda Relevance. A study in Formal Pragmaticsaktrral Logic of Cognitive
System¥/ol 1. Amsterdam: Elsevier, 2003. Print.

Goldman. Alvin.“A Guide to Social Epistemologysbcial Epistemology. Essential Readings
Ed. Alvin Goldman and Dennis Whitcomb. Oxford: OxddJniversity Press, 2011. 11-
37. Print.

---. “Legal Evidence.The Blackwell Guide to the Philosophy of Law anddld heory Ed.
Martin Golding and William Edmunson. Maden: Blackiwrublishing, 2005. 163-175.
Print.

---. “Simple Heuristics and Legal Evidencédw, Probability and Risk (2003). 215-226. Print.

---. “Quasi-objective Bayesianism and Legal Evideihdurimetrics42 (2002). 237-260. Print.



66
---. “Social Epistemology.Critica: Revista Hispanoamericana de Filoso8a 93 (1999). 3-19.
Print.
---. Knowledge in a Social Worl®Dxford: Clarendon Press, 1999. Print.
---. Epistemology and Cognitio€ambridge: Harvard University Press, 1986. Print.

Goldman, Alvin and William Talbott. “Games Lawyd?fay: Legal Discovery and Social
Epistemology.Legal Theory} (1998). 93-163. Print.

Gustason, WilliamReasoning from EvidencRew York: Macmillan College Publishing
Company, 1994. Print.

Haack, Susan. “A Foundherentist Theory of Empirzatification”’Epistemology: An
Anthology Ernest Sosa, Jaegwon Kim, Jeremy Fantl and Makhe@rath. Malden:
Blackwell, 2009. 134-144. Print.

---. “Irreconcilable Differences? The Uneasy Maggaof Science and Lawl’aw and
Contemporary Problems2 (2009). 1-23. Print.

---. “Providing Causation: The Holism of Warrandahe Atomism of Dauber.Journal of
Health and Biomedical Law (2008). 253-289. Print.

---. “Of Truth, in Science and in the LawBrooklyn Law Review3 (2008). 985-1008. Print.

---. “Warrant, Causation, and the Atomism of Evideih.aw.” Episteme: A Journal of Social
Epistemolog$pec. issue dEvidence and Law.3 (2008): 253-265. Print.

---. “Epistemology Legalized: Or, Truth, Justicedahe American Waythe American Journal
of Jurisprudencé9 (2004). 43-61. Print.

---. Inquiry and Advocacy, Fallibilism and Finalit€ulture and Inference in the Science and in
the Law.”Law Probability and RisR (2003). 205-214. Print.

Kaptein, Hendrik, Prakken Henry and Bart Verhals.¢.egal Evidence and Pro&tatistics,
Stories LogicBurlington: Ashgate, 2009. Print.

Lempert, Richard. “The New Evidence Scholarshipakring the Process of ProoBoston
University Law Review6 (1986): 439-477. Print.

Macagno, Fabrizo, Chris Reed and Douglas Walkegumentation Scheme&Sambridge:
Cambridge University Press, 2008. Print.

Plantinga, Alvin.Warrant the Current Debat@®©xford: Oxford University Press, 1993. Print.

Pollock, John, and Joseph Cr@nntemporary Theories of Knowled@® Ed. Lanham:
Rowman& Littlefield Publishers, 1999. Print.

Sen, Amartyalnequality Reexamined®oston: Harvard University Press, 1992. Print.



67

---. ‘Rights and CapabilitieMorality and Objectivityed. Ted Honderich. London: Routledge,
1985. Print.

Sinnott-Amstrong, Walter, andFrederick Schauer. Egssteme: A Journal of Social
Epistemolog$pec. issue &vidence and Law.3 (2008). Print.

The People v. Malcolm Ricardo Collins. No. 11176pfeme Court of California. March 11.
1968.Lexis/Nexis Academi®Veb. 29March. 2011.<http://0-
www.lexisnexis.com.library.uark.edu/hottopics/Indemic/>

Oxendine v. Merrell Dow Pharmaceuticals, Inc. N®&.1®55. District of Columbia Court of
Appeals. March 25. 1986&exis/Nexis AcademitVeb. 6 March. 2011.<http://0-
www.lexisnexis.com.library.uark.edu/hottopics/Indemic/>

Pollock, John. “Defeasible Reasonin@dgnitive Sciencél.4 (1987). 481-581. Print.

Prakken, Henry and Giovanni Sartor. “The Three Baddefeasibility in the Law.Ratio Juris
17.1 (2004). 118-139. Print.

Thagard, Paul. “Causal Inference in Legal Deciditaking: Explanatory Coherence Vs.
Bayesian NetworksApplied Artificial Intelligencel8 (2004). 231-249. Print.

Twining, William. Rethinking Evidence. Exploratory Essag¥ ed. Ed. William Twining.
Cambridge: Cambridge University Press, 2006. 237-PTint.

---. “Lawyers’ Stories.Rethinking Evidence. Exploratory Ess&%ed. Ed. William Twining.
Cambridge: Cambridge University Press, 2006. 286-B38int.

---. “Rethinking Evidence.Rethinking Evidence. Exploratory Essa®¥ ed. Ed. William
Twining. Cambridge: Cambridge University Press,@@B7-270. Print.

---. “Some Scepticism about Some ScepticisRethinking Evidence. Exploratory Essag¥
ed. Ed. William Twining. Cambridge: Cambridge Umsigy Press, 2006. 99-191. Print.

United States. The Committee on Judiciary. “FedRrdés of Evidence.” 1 Dec 2010. 111th
Cong. 2nd sess. H. Rdpexis/Nexis CongressionalVeb. 17 March. 2011.
<http://www.lexisnexis.com/congcomp/getdoc?CRDC-@4P-2010-HIH-0004>

Walton, DouglasLegal Argumentation and Evidendeennsylvania: Pennsylvania State
University Press, 2002. Print.

Woods, John.“Abduction and Proof: A Criminal PargdApproaches to Legal Rationalitids.
Gabbay, Dov, PatrizCanivez, ShahidRahman, and Alined hiercelin.

Wigmore, JohnThe Principles of Judicial Proof. As Given by Lod#sychology and General
Experience. And lllustrated in Judicial TrialBoston: Little, Brown, and Company.
Print.



	University of Arkansas, Fayetteville
	ScholarWorks@UARK
	12-2011

	Cognitive Agendas and Legal Epistemology
	Danny Marrero
	Recommended Citation


	

