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Abstract

My goal in this dissertation is to articulate an Arendtian conception of feminist agency, that
is, agency that aims at resistance from within oppressive situations. There is a tendency in
feminist literature to depict women in the global south as if they are passive victims of their
oppression, with no opportunities to resist. This tendency is replicated in feminist responses
to transnational contract pregnancy, the practice in which people travel across national
borders to hire a woman to gestate an embryo.

I argue that the feminist literature on contract pregnancy is polarized and unable to resolve
the problematic trend of ignoring women’s agency. On one side, some feminists argue that
contract pregnancy can enhance women’s agency by challenging oppressive norms or by
expanding women’s choices. On the other side, some feminists argue that contract pregnancy
obstructs women’s agency by perpetuating oppressive norms and by inappropriately
commodifying women’s reproductive labor.

To depolarize the debate, I propose a conception of feminist agency that allows for women to
exercise agency against aspects of their oppression. Drawing from Hannah Arendt, I contend
that feminist agency is a relational enterprise by which the agent comes to know herself, and
by which others come to know her. Moreover, feminist agency necessarily contains an
element of resistance. The central feature of feminist agency is drawn from Arendt’s
conception of thinking, which refers to critical reflection that enables people to reject certain
beliefs and commitments. I suggest a contract pregnant woman may be motivated to think by
lived contradictions within her experience. In other words, the inability of dominantly held
social beliefs to explain the woman’s experiences can prompt her to think. The rejection of
oppressive social norms allows the contract pregnant woman to understand contract
pregnancy in a new way, and can encourage individual acts of resistance to oppression. Thus,
feminist agency is able to appreciate how women in oppressed circumstances may resist
aspects of their oppression. In addition to using Arendt to resolve a problematic tendency in
feminist theory, I also argue that feminist theory helps to open up Arendt’s work to new
application, specifically with respect to reproductive justice.
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Chapter 1

1 Feminist Agency and Transnational Contract Pregnancy

1.1 “To Think What We Are Doing”

The central problem my dissertation seeks to address is how oppressed people,
who face systematic barriers to their agency and have few resources available to them,
understand and negotiate their oppression. My project is focused on the development and
exercise of agency within oppressive contexts. The central aim of my thesis will be to
construct a conception of feminist agency, that is, “women’s ability to be effective agents
against their oppression” (Isaacs 2002, 129). By agency, I mean ownership of one’s
actions. They belong to her, and not to someone else. Agency can be contrasted with
coercion. If someone holds a gun to my head and threatens to kill me unless I hand over
my wallet, then the act of handing over my wallet does not really belong to me, but to my
captor. This example is one of extreme coercion, but coercion also appears in more subtle
forms. As I understand it, a person may be coerced to some degree and also exercise

some degree of agency.

My view of agency is robust and extends beyond the commonplace understanding
of agency as acting rationally or having one’s actions credited to you. Susan Sherwin
(1998) defines agency as the ability to “exercise reasonable choice” and means for the
concept to be much more minimal than, for example, a conception of relational
autonomy. Similarly, consider Gary Watson’s definition of agency: agents’ “lives are
attributable to them as something they (in part) conduct, not just something that occurs”
(Watson 2004, 1). Both quotations from Sherwin and Watson explain why my handing
my wallet to the mugger does not fulfill the requirements for agency, but these definitions
are still quite thin. My view of agency is more robust than Sherwin’s or Watson’s. In
particular, my view is that a full-fledged agent will be self-constituting, and that this self-
constitution is relationally supported. First, agency involves that an agent be self-
constituting, that she be able to be (in some way) authoritative in the creation of her self
(Nedelsky 2011, 45). Agency may be exercised even when one’s circumstances are more

or less out of one’s control. For example, as the mugger walks away with my wallet, I



may spit in the mugger’s direction, expressing my anger at the mugger for threatening my
person. On my view, this spitting counts as an, albeit small, exercise of agency, an

assertion of my sense of autonomy in my own person.

In addition to having a strong self-constitution feature, the exercise of agency is a
relational enterprise that occurs within social and political contexts. Not only are
interpersonal relationships important for shaping agency, but so too are relationships that
are structured by institutions, such as the law (Nedelsky 2011). Because agency is
relationally constituted, it can be supported or diminished through relationships. The
relational nature of agency also involves asymmetrical power relations, including
relations of domination and subordination. Patterns of relationships structured by
domination and subordination constitute oppression, which can be understood generally
as “institutionally structured harm perpetuated on groups by other groups using direct and
indirect material and psychological forces that violate justice” (Cudd 2006, 26). Feminist
agency is particularly robust in a further way, because it recognizes oppression as unjust
and harmful and works to actively oppose oppressive structures. Not only is feminist
agency relational, it is aimed at securing or promoting women’s freedom from

oppression.

I intend my conception of feminist agency to answer a problematic tendency that
arises in feminism when thinking philosophically about agency in contexts of oppression.
When examining severely asymmetrical patriarchal power relationships, there is a
tendency to depict oppressed women as passive victims of oppression with no ability to
resist aspects of their oppression from within their constrained situations. An adequate
feminist account of agency within severely oppressed contexts must balance an
appreciation for the actual barriers women face with a commitment to make sure our
theories are not disempowering by ignoring or removing possibilities for agency. By
resistance, I include a broad range of activities, including small acts. I take Chandra
Mohanty’s statement about small acts of resistance to be an important contribution to

understanding at what feminist agency aims:

[Resistance] is not always identifiable through organized movements; resistance

inheres in the gaps, fissures, and silences of hegemonic [for my purposes,



oppressive] narratives. Resistance is encoded in the practices of remembering, and
of writing. Agency is thus figured in the small, day-to-day practices and struggles
of Third World Women. (Mohanty 2003, 83)

This quotation is important for understanding the scope of feminist agency. Not only are
large-scale, collective acts of resistance exercises of feminist agency, but smaller acts
may also be exercises of feminist agency. Possibilities for these small acts should not be

ignored by feminist theories.

My conception of feminist agency draws heavily from the philosophy of Hannah
Arendt. Arendt offers me a useful beginning in two main ways. First is Arendt’s dual-
focus on the individual and on resistance. Arendt’s account of agency is well suited to
acknowledge resistance, especially the small acts, within constrained circumstances
without losing sight of possibilities for oppressed women to resist aspects of their
oppression. Arendt’s method of analysis involves looking at the barriers that restrict or
hinder the exercise of agency. Agency, on an Arendtian view, is already located within a
web of constraints (though not necessarily oppressive ones). I adapt this approach to
focus specifically on oppression as an unjust web of barriers. Moreover, Arendt places
high significance on the individual agent. This commitment is compatible with an
intersectional view of identity and oppression, and helps assuage some concerns that
feminist analyses tend to ignore diversity among women, even when those women share
geographic or material circumstances. An intersectional view of oppression recognizes
that oppression may target multiple aspects of our identities and the way our various
identities interact. For example, a black lesbian woman is not only oppressed as a
woman. Gender is not the only identity category being target. Moreover, she is not
targeted as a woman, and as a black woman, and as a lesbian. Identity categories are not
additive in the sense that we can separate out various aspects of our identities into

isolated units. She is oppressed as a black lesbian woman.

My second reason for turning to Arendt is connected with the practice I have
chosen as the case study for thinking through my conception of feminist agency:
transnational contract pregnancy. In a gestational contract pregnancy, a commissioning

party hires a woman to gestate an embryo that is created using genetic material from or



procured by the commissioning party. Unless otherwise noted, I will hereafter use the
term ‘contract pregnancy’ to refer to the commercial gestational practice.” I find Arendt’s
philosophical approach raises important questions for a discussion of agency within
transnational contract pregnancy. As I will discuss below, there are many reasons for
feminists to worry about the agency of women who sell gestational labor in the
globalized market. Arendt’s analyses of emerging technologies and how such
technologies constrain or support agency asks the kinds of philosophical questions that

need to be asked about transnational contract pregnancy as an emerging practice.

For an example of the kind of questions I find useful to use in thinking through
transnational contract pregnancy, consider Arendt’s project in the Human Condition.
Arendt sets out “to think what we are doing” as human beings (5). Arendt is struck by
what the launch of the Sputnik satellite means for humans’ relations with each other and
the world they occupy together. Suddenly, the statement that humans “will not remain
bound to the earth forever” becomes a scientific possibility (HC 1). ‘Nature’ becomes a
power that can be overthrown and conquered, the earth a realm to be physically
transcended. Human knowledge continues to grow and expand. As humans’ technological
sophistication grows, so does the technical nature of understanding these emerging
technologies. It is common with such advances in knowledge that experts control access
to and use of these technologies. After all, the average person does not fully understand
these technologies. However, what humans should be doing morally is not defined by
what humans are capable of doing technologically. All people, not only experts, must
continually examine and reflect on how technology structures our lives and our
relationships. Communally, members of society must decide what these technologies

mean for us, rather than leave such questions only to the experts.

2 This project mainly focuses on commercial gestational contract pregnancy. However, some
commissioning parties may opt for a genetic contract pregnancy, in which the contract pregnant woman
contributes genetic material as well as gestational labor. In contrast to commercial contract pregnancy,
commissioning parties may contract for an altruistic arrangement, in which a woman donates her
gestational labor to the commissioning party, although the woman’s medical costs and pregnancy-related
expenses may be covered.



For the purposes of my project, we must examine how access to and use of
reproductive travel for contract pregnancy affects human agency. The questions
philosophers and other theorists ask become more complex as our world becomes
increasingly globalized and people cross national and cultural borders to hire a woman
for gestational services. Because contract pregnancy is a relatively new and growing
practice, it warrants philosophical attention, especially in regards to women’s agency.
These questions should not be left only to the experts, to health care professionals and the
reproductive travel industry. One important question that arises concerns women’s
agency in this context. From a review of the feminist literature on transnational contract
pregnancy, it is unclear whether women who sell gestational labor are able to exercise
feminist agency with respect to their contract pregnancies. While thinking through
transnational contract pregnancy, I provide a conception of feminist agency that is able to
fill a gap in the literature about possibilities for contract pregnant women to resist aspects

of their oppression.

I will argue that contract pregnant women can exercise feminist agency with
respect to contract pregnancy. My conception of agency brings together an Arendtian
account of agency with Arendt’s conception of thinking. In contrast to its colloquial uses,
Arendt’s term thinking specifies a particular, narrow mental process, which I argue is the
beginning point for resistance to oppression. According to Arendt, thinking is a process
by which dominant social beliefs and norms may be scrutinized and rejected. In my view,
when these dominant social views are oppressive, rejecting them through thinking begins
new possibilities for a person to resist aspects of the oppression she faces. The rejection
of dominant, oppressive understandings allows a person to give new meanings to her
actions or her situation. These new meanings are the beginning point for resistance to
oppression. In short, my conception of feminist agency holds that thinking provides an
avenue by which contract pregnancy can become a meaningful act of resistance to
oppression. Through thinking, a contract pregnant woman may challenge the patriarchal
(and other oppressive) meanings given to her contract pregnancy and come to understand

her pregnancy in a new way, which undermines oppressive meanings.

What I have said thus far is minimal and needs to be filled out in more detail. In

this chapter, I provide an overview of the structure of this dissertation. First, I provide a



brief statement about my choice of terminology (§1.2). Second, I motivate why contract
pregnancy provides an interesting case study for a conception of feminist agency (§1.3). I
highlight features of transnational contract pregnancy that motivate a discussion about
feminist agency. Third, I trace the trajectory of my central argument through chapter

summaries (§1.4).

1.2 Terminology

The language used to refer to transnational pregnancy varies, with some people
referring to “reproductive tourism” and “international surrogacy,” and others using terms
like “transnational contract pregnancy.” My choice of language is intentional. Rather than
the more widespread colloquial term “surrogacy,” I use the term “contract pregnancy”;
rather than “intended parents,” I use “commissioning party”’; and rather than
“reproductive tourism,” I use “reproductive travel.” Much of the literature on contract
pregnancy continues to use the language of “surrogacy.” When I quote from sources I
retain “surrogacy” language, but I will not use the term myself. Debra Satz (1992) argues
that “surrogacy” is a misleading term because it confuses the question of motherhood.
The term “surrogacy” assumes that contract pregnant women are not mothers and that
commissioning women are mothers because the resulting child “belongs” to the
commissioning woman and man. This view is contentious. Others argue that surrogates
are mothers—they gestate and give birth to children. In this dissertation, I do not take a
position on this controversy. Following Satz, I use the language of “contract pregnancy”
because this language is neutral as to the status of the contract pregnant woman as a
mother in debates about who should be considered a parent.’ Along those lines, I use the
language of “commissioning party” instead of “commissioning couple” or “intended
parents” to remove assumptions about parenthood within this practice. I do not wish to
take a position on the nature of parenthood, nor do I assume that contracting for

gestational labor occurs within the context of a couple. If distinctions need to be made, I

3 . . . .

For a discussion of parenthood in relation to contract pregnancy, see A. Kolers and T. Bayne (2001). They
review different foundations for parenthood claims, including strong and weak forms of claims based in a
parent’s genetic contribution to a child, and claims about a parent’s gestational contribution to a child.



refer to the members of the commissioning party as “commissioning woman” or

“commissioning man’ as appropriate.
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Similarly, I use the language of “cross-border reproductive care,” “transnational
reproductive care,” or “reproductive travel” rather than the more loaded terms of
“reproductive tourism” or “reproductive exile.” Though I agree that reproductive travel is
a morally contentious practice, terms such as “reproductive tourism” are loaded because
they involve assumptions about why the practices are contentious. In examining what

makes these practices contentious, I choose to do so without immediately importing these

assumptions into my analysis through the use of loaded terms.*

1.3 Transnational Contract Pregnancy
Before expanding on the overview of feminist agency offered above, I will

provide background information on transnational contract pregnancy that is needed to
understand what is at stake for contract pregnant women in the global south.
Transnational contract pregnancy is an apt case study for my conception of feminist
agency, and for other theories of agency in contexts of oppression, because of questions
about the agency of women who sell gestational labor in the global south. These
questions are both conceptual and empirical. In most of §1.3, I will focus on the empirical

questions. (I turn to the conceptual questions in §1. 3.5. and §1.4)

This section will review barriers posed by transnational contract pregnancy that
threaten to undermine women’s ability to be feminist agents. I focus primarily on India as
a destination for reproductive travel because the availability of empirical data on contract

pregnancy and contract pregnant women in India is quickly growing. To provide a

4 See Storrow 2010 for a similar discussion. I differ from Storrow in my attitude toward the term
“reproductive exile.” We might think of reproductive travelers as exiles from their home countries in
regards to values around reproduction and to reproductive options. Legal barriers force the commissioning
party to leave his or her home country and travel to receive reproductive services. Though “reproductive
exile” has rhetorical force, I choose not to cast reproductive travelers as exiles from their home countries, in
part because reproductive travelers must be financially very well off to engage in cross-border care. The
legal barriers do not seem analogous with barriers that people who have been exiled face. In a world
dominated by global capitalism, the very rich do not seem to be exiled from much. See also Joytsna
Gupta’s (2012) discussion of language around reproductive travel. Gupta favors the use of “biocrossing”
because of the emphasis on reproductive material, not merely people, crossing borders to facilitate the birth
of a child (28-29).



contrast with India, I discuss contract pregnancy as commonly practiced in the United
States. There is not a similarly large set of data about contract pregnant women in the
United States, which is perhaps a function of how contract pregnancies are tracked by
national agencies (Gugucheva 2010). However, the United States is an interesting
contrast to India because of its popularity as a reproductive travel destination and because

of the diverse ways in which states regulate contract pregnancy.

I will use the contrast between the United States as a global northern destination
and India as a global southern destination for reproductive travel to show how contract
pregnant women in India have special vulnerabilities particular to their geo-political
context and due to the transnational element of the practice. Women in the United States
do not necessarily share these specific vulnerabilities. Three points will be particularly
important: the regulation of contract pregnancy, informed consent, and the stigma

attached to the practice.

1.3.1 Contrasts between the Global South and the Global North
In §1.3.1 I will provide a general depiction of contract pregnancy across the
globe, focusing primarily on the United States and in India. This picture will provide the
foundation for a deeper analysis of the special vulnerabilities faced by contract pregnant
women. Within the United States, California and Florida are particularly popular
destinations because their laws tend to favor commissioning parties.’ Destinations in the
global south for reproductive travelers seeking contract pregnancy include Brazil,
Guatemala, India, Malaysia, South Africa, Thailand, the Ukraine, (Bailey 2011; Twine
2011). People who cross borders for reproductive services bypass cumbersome legal
restrictions or legal bans in their home countries, and they pay a fraction of the cost of a

domestic gestational contract (Shenfield et. al. 1997; Pande 2009; Bailey 2011).

The industry around commercial gestational contract pregnancy is rapidly

growing, in use and in profit.° For example, 738 births occurred in the United States in

5 I will discuss laws and regulations in more detail in §1.3.2.

6 In the United States, the prevalence of gestational contract pregnancy likely is due to the emergence of
IVF technology and the social importance of biological connections between parents and children. The



2004 through the use of this practice. By 2008, 1,400 babies—nearly double the numbers
in 2004—were born as a result of contract pregnancy (Gugucheva 2010).” In India, there
is no exact tracking of the number of births resulting from contract pregnancy, but
estimates place the number between 100-150 births per year (Gupta 2012). The
popularity of contract pregnancy can also be tracked by the industry’s worth.® Since
2002, contract pregnancy in India is estimated to be a $445 million dollar business—a
number that is more stunning considering that India has comparatively lower health care
costs than does the United States. By the end of 2012, the medical travel industry in India

is predicted to annually produce $2.3 billion dollars (Twine 2011).

As the popularity of contract pregnancy as an assisted reproductive practice
grows, so does the price tag. The general range for a gestational contract in the United
States runs between $40,000 and $150,000° (Bailey 2011). On the high end, a
commissioning party may spend up to $250,000 during the course of a pregnancy
contract, which includes fees to pay the gestating woman and her pregnancy expenses,
IVF rounds and other medical expenses, and legal fees (Gugucheva 2010). By
comparison, the reported cost of contract pregnancy in India is cited to be between
$25,000-$30,000 (Gentleman 2008; Report 228, Law Commission of India 2009).
However, according to anecdotal accounts, some commissioning parties spend up to

$60,000, or prices higher than $100,000, if the party requires repeat attempts before a

decision to award custody to Mary Beth Whitehead, who served as a genetic contract pregnant woman for
the Sterns, in the Baby M. case because she was the resulting child’s genetic mother. This case publicized
potential problems that may occur when contract pregnant women share genetic and gestational
connections with resulting children. In India, genetic surrogacy is banned to eliminate these kinds of
problems. (ICMR Guidelines, 2006).

7 There is little information about the number of genetic contract pregnancies (see note 2) in the US
because the organizations that track contract pregnancy record the number of IVF rounds. Since genetic
contract pregnancy tends to involve the use artificial insemination, it slips through the record-keeping
cracks (Gugucheva 2010).

8 The Law Commission of India issued Report 228 (2009) urging greater regulation of contract pregnancy.
However, the Commission did not report one the estimated number of births per year resulting from
contract pregnancy in India.

9 Unless otherwise noted, money values are listed in US Dollars.
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pregnancy is carried to term (Global Doctor Options)." From these total costs, the
average fee given to contract pregnant women in India is between $3,000 and $6,000 for
a completed contract, with one recent report of contract pregnant women earning $9,000

(Galpern 2007; Pande 2009).

Although the increasing popularity of contract pregnancy seems to be universal,
the situations of the women who sell gestational labor are not. Geo-cultural positions
affect how contract pregnancy is practiced within nations, which in turn affects the well-
being of contract pregnant women. For example, the United States has a deeply racist
history, and racism remains present in many aspects of American life. Given this history,
if we see a pattern of women of color working as contract pregnant women in California,
and we know that Californian law favors commissioning parties and that non-white
people are economically disadvantaged relative to white people, then we may worry that
black women are targeted to sell gestational labor and worry about the chances of
exploitation within those arrangements.'' The history and culture of a place impacts how
contract pregnancy will function in that location. These differences do not mean there
will be no similarities between aspects of contract pregnant women’s experiences in each
location. My generalizations will be cautious, because the situation of contract pregnant
women across India or other destinations in the global south is not homogenous. I will
point to significant differences between women or geo-political contexts when

information is available and relevant.

To establish the special vulnerability for contract pregnant women in India, three

facets of contract pregnancy will be important to analyze:

10 Transnational contract pregnancy networking websites, such as Global Doctor Options and Medical
Tourism Corporation, offer a wealth of anecdotal and self-reported information. The Medical Tourism
Corporation (www.medicaltourismco.com) reports that commissioning parties traveling to India can expect
to pay $22,000-$35,000, numbers which are cohere with Amelia Gentleman’s 2008 New York Times
report.

11 For a discussion of racism and contract pregnancy in the United States, see Allen (1991) and Satz
(1992).
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(1) Regulation: How do national regulations affect the situation of contract
pregnant women? On the reverse end, how does the lack of regulation, or lack of

enforcement, affect contract pregnant women?

(2) Informed Consent: Is the informed consent of contract pregnant women
protected? What role does economic vulnerability play in motivating women to

sell gestational labor?

(3) Stigma: The controversy surrounding contract pregnancy results in the
stigmatization of contract pregnant women in many parts of the world. What

social pressures or stigmas affect contract pregnant women and their families?

Through examining these three issues, I will show that in transnational reproductive
travel, contract pregnant women are left particularly vulnerable to exploitation and other

harms brought about by oppression.

1.3.2 Regulating Contract Pregnancy

Neither India nor destinations in the United States, like California, have strong
legal measures to regulate contract pregnancy. However, the impact of poor regulation
differently affects women who sell gestational labor in each destination. In §1.3.2 T will
argue that the regulations in India do not substantively protect the interests of contract
pregnant women, including the informed consent process for contract pregnant women.
Although regulations in California could be improved significantly to protect contract
pregnant women'’s interests, Californian law does not leave contract pregnant women as

vulnerable as do India’s regulations.

Let us take a closer look at the kinds of regulations in place in California. Rather
than being established through legislation, California’s regulations have been established

through the common law."> According to courts, the intent to parent is a crucial factor in

12 In 2011 three women, a California-based lawyer, a Maryland-based lawyer, and a former contract
pregnant woman from Nevada, were arrested for running an illegal contract pregnancy ring in which the
women paid Ukrainian women to gestate embryos prior to any contact with commissioning parties, and
after conception they connected those contract pregnant women with hopeful parents in the United States.
The scandal will likely put pressure on California and other legislatures to implement statutes governing
contract pregnancy (Watson 2011).
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deciding contested pregnancy contracts. Johnson v. Calvert is a case in which the
commissioning party and the contract pregnant woman both claimed custody and other
parental obligations over the child. The California Supreme Court recognized the
commissioning woman, whose reproductive material was used to create the embryo, and
the contract pregnant woman, as “mothers” to the resulting child.” The Court then held
that because the commissioning woman intended to be the social mother at time of
conception, she ought to be given parental obligations over the child (Allen 1991; Wald
2008).

Intentions to parent also played a key role in the California case re Marriage of
Buzzanca, in which a commissioning party, a heterosexual married couple, decided to
divorce during the gestation of the child. The Buzzancas had hired a gestational contract
pregnant woman and used anonymous egg and sperm donors in the creation of the
embryo. After the Buzzancas ended their relationship, the commissioning man argued
that he would not be responsible for a child that had no genetic link to him. However, the
Court of Appeals decided that the intent of the commissioning party at the time of the
contract pregnant woman’s IVF conception conferred parental obligations, including
financial support of the child, on both the commissioning man and woman (Wald 2008).
Based on these two cases, we see that while the California court does recognize
gestational contract pregnant women as having claims to motherhood, they tend to prefer

the claims of and award custody to the commissioning party (Wald 2008).

Like in California, there are few legal protections for contract pregnant women in
India. However, the risks involved for women in the global south exceed the kind of
parental disputes discussed in California state law. Where there are parental disputes in
India, they primarily arise because of citizenship problems with the newborn and do not
heavily involve the contract pregnant woman. For example, a parental dispute left twins

born from a contract pregnancy stateless. The commissioning party used anonymously

13 Anita Allen (1991) holds a more skeptical view of how much the California court actually viewed
gestational contract pregnant women as mothers. Whatever parental status was afforded to contract
pregnant women, according to Allen, it was subordinate to genetic-biological relationships, which were
taken to be “natural” (Allen 1991, 22, 24).
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donated genetic material, thus the commissioning party shared no biological connection
with the twins. As a result, the commissioning party’s home country, Norway, refused to
recognize the twins as Norwegian citizens (Deb Roy 2011).14 In addition to showing the
complexity of citizenship in cross-border reproductive travel, this example aptly
demonstrates how Indian contract pregnant women may be ignored in contract pregnancy
arrangements. The Indian government did not recognize the contract pregnant woman in
any way as a mother—otherwise the stateless twins could have been given Indian
citizenship.” Furthermore, India’s proposed regulation bill for assisted reproductive
technologies (ARTs) explicitly states that contract pregnant women give up all parental

claims to any resulting children (Chapter 7.33).

In California, the common law is the main mechanism by which contract
pregnancy is governed. There is some government regulation of contract pregnancy in
India, but the content of the regulations are not legally-binding, nor are guidelines
enforced. Minimally, the lack of federal oversight and accountability within the industry
leaves contract pregnant women more vulnerable than they should be, given that we
expect national guidelines to promote the health and safety of contractual agents (O’Neill
2000). In India, although the Indian Council of Medical Research (ICMR) provides
guidelines and recommendations for commercial medical transfers and for ARTs, clinics
often violate guidelines.'® For example, physicians or clinic employees sometimes act as

recruiters for contract pregnant women, a practice the ICMR explicitly prohibits (Pande

14 See Gupta 2012 for more examples of citizenship disputes between reproductive travelers and their
home countries (38).

15 A draft bill (2010) concerning Assisted Reproduction in India would require that the home nations of
commissioning parties recognize any children born from a pregnancy contract as citizens of that home
country.

16 There are also problems with the content of the ICMR regulations. For example, the ICMR
recommendations treat contract pregnancy as if the contract pregnant woman and the commissioning party
have equal bargaining power, which is overwhelmingly not the case in India (Pande 2009; Bailey 2011;
ICMR National Guidelines for ARTs 3.5.4). The ICMR and the Ministry of Health and Family Welfare
have finalized a draft of legislation on Assisted Reproductive Technologies and forwarded it to India’s law
ministry. Though the draft bill provides some protections for contract pregnant women, it admits that some
aspects of contract pregnancy may not be in the contract pregnant woman’s best interests (See Chapter 7 of
the Bill). For example, the bill stipulates that contract pregnant women are not legally recognized as
mothers in any sense. Moreover, even though the bill gives contract pregnant women some protection for
their bodily autonomy in pregnancy, it does not comprehensively protect contract pregnant women’s rights
to determine what procedures they will or will not undergo.
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2009; ICMR National Guidelines for ARTs 3.5.3). Because clinics are not legally bound
to follow the ICMR’s guidelines, it is difficult for contract pregnant women'’s interests to

be protected by the federal government (Gupta 2012).

Due to inadequate government regulation and the non-enforcement of existing
regulations, the reproductive travel industry wields a high degree of control over contract
pregnant women. In India, the commissioning party is not the only entity to cross national
borders: the agencies arranging pregnancies are often multinational corporations (Pet
2012). In the absence of legal regulation from the government, the industry sets the
standards and the policies that regulate contract pregnancy. However, the industry’s
operations do not often prioritize the interests of contract pregnant women. These
agencies can often implement policies that would be illegal or problematic to enforce in
the corporation’s home country. For example, consider PlanetHospital, an American-
based corporation that arranges pregnancy contracts with Indian contract pregnant
women (Pet 2012). PlanetHospital exerts a great deal of control over the women’s lives.
To give a few examples, contract pregnant women tend to deliver by cesarean section,
live in clinics or clinic-sponsored communities, and have their diets strictly regulated by
doctors. Until recently, PlanetHosptial allowed commissioning parties to dictate whether
the contract pregnant woman undergo an abortion or an embryo-reduction procedure. For
example, a commissioning party may elect for the contract pregnant woman to undergo
an embryo-reduction in the event that multiple embryos were successfully implanted, but
the commissioning party decides they only want one embryo to be carried to term (Pet

2012; see also Pande 2009).

In these instances, the interests of the commissioning party are privileged at the
expense of the contract pregnant woman’s. For example, the founder of PlanetHospital
justified the change in policy concerning embryo reductions and abortions by referencing
legal concerns about India’s proposed legislation on ARTs. He made no mention of health
risks to contract pregnant women as a reason for abandoning the embryo-reduction
policy. Nor did the well-being of contract pregnant women explain the existence of the
policy about cesarean sections. What does motivate and explain the policy is the ability of
the commissioning parents to be present at the child’s birth. Women can refuse the

cesarean, but it is a procedure they must opt out of, not one of several options from which
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they can choose (Pet 2012). In the United States, it would be the other way around; a
corporation could not force a cesarean section as a default health care procedure.
Cesareans are typically ordered for risky pregnancies, or are chosen as a preferred
method of delivery by the pregnant woman. Given the risks involved with cesareans,
PlanetHospital’s standard policy fails to consider the contract pregnant woman as an
equal player in the pregnancy contract.'” When policies are implemented without the
consultation of contract pregnant women, corporate leaders assume that a contract

pregnant woman'’s interests are not important considerations.

To summarize this section, I have argued that contract pregnant women in the
global south are vulnerable with respect to the regulation of contract pregnancy in a
special way that does not obtain in California. California governs contract pregnancy
through the common law. By contrast, India has governmental regulations that are weak
in their ability to influence or change industry standards or policies. As a result, contract

pregnant women are vulnerable and without proper government protection.

1.3.3 Informed Consent

In §1.3.3 I will argue that the ability for Indian contract pregnant women to give
their informed consent is questionable, due to the lack of protective government policy
(discussed in §1.3.2) and due to their economic vulnerability. Contract pregnant women
in India face a special vulnerability with respect to informed consent. (My argument does
not entail that contract pregnant women in the United States face no barriers to offering
informed consent, merely that they do not face the same vulnerability that contract
pregnant women in India face.) The inadequacies of governmental and industry
regulations threaten the informed consent process to such an extent that we may question

whether it is possible for a contract pregnant woman to give her informed consent.

17 Multiple repeat cesareans increase maternal morbidity, and in some instances, may lead to maternal
death. Morbidity risks include longer, more painful recovery periods after a birth, uterine infections,
increased chances of uterine infection, increased chances for future miscarriages (in cases of future vaginal
birth), increased risk for needing blood transfusion, and an increased chance for admission to an intensive
care unit post birth (Goer 2001; Silver, et. al. 2006; see also “VBAC” 2010 for a discussion of health risks
for vaginal birth after women have delivered by cesarean).
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In addition to giving up claims to a continued relationship with the resulting child,
a contract pregnant woman is supposed to consent to a number of medical procedures,
such as cesarean birth. Some of the procedures contract pregnant women consent to
undergo prepare her body for pregnancy, and some monitor fetal health during the
pregnancy. These procedures may be painful or include uncomfortable side effects
(McLeod 2007; Pande 2009; Gugucheva 2010; CDC 2011). How much contract pregnant
women understand about the medical procedures, before they (supposedly) consent to
them, is questionable. In Gujarat, contracts and consent forms are in English, a language
few if any contract pregnant women understand. Women must rely on translations to give
their consent. In some cases, a woman’s husband must sign the consent form, making the
contract pregnant woman’s consent even more of an illusion (Pande 2009). The lack of
adequate information, not having legal forms written in their own language, and having a
third party give consent on one’s behalf are all practices that threaten the informed

consent process.

Informed consent is threatened not only by poor informed consent practices, but
also by economic vulnerability (O’Neill 2000). Contract pregnancy is a means of survival
or support for one’s family for women in Gujarat' (Pande 2009; Twine 2011). In some
cases, a contract pregnant woman’s income supplements or replaces the male earner’s
financial contribution to the family (Gupta 2012). This choice to sell gestational labor is
at least somewhat coerced because women lack an appropriate range of viable economic
options. As previously mentioned, contract pregnant women who do not miscarry, and
hence are able to fulfill the terms of the contract, earn up to $5000-$9000 (Pande 2009;
Twine 2011; Pet 2012). In terms of demographics, most Indian contract pregnant women
are married with children, live below the poverty line, and belong to lower castes. Few
women have any postsecondary education, and most have limited secondary education

(Pande 2009; Twine 2011). In addition, though contract pregnant women generally have

18 . . L . . .
Because thirty percent of the global non-resident Indian population is from Gujarat, it is a particularly
attractive site for reproductive travel for wealthy non-resident Indians (Pande 2009).
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poor access to healthcare,' they have more access to better healthcare via their contracted
pregnancies (Bailey 2011). These financial (or social-financial) incentives make contract
pregnant women in Gujarat vulnerable and they threaten their ability to consent to sell

their gestational labor.

By comparison, most contract pregnant women in the United States are married
and between the ages of 21 and 37, with about 13 years of formal education. Contract
pregnant women usually depend on male partners for economic stability, as most do not
work outside of the home (Levine 2003; Twine 2011).* In instances in which women do
work, their salaries tend not to meet middle class standards. Selling gestational services
provides women with an income comparable to women’s earnings in retail, nursing, or
home health care®' (Levine 2003; Twine 2011). In the United States, as of 2002, a
contract pregnant woman could earn as much as $18,000-25,000 (McLeod 2007). As of
2009, this amount is reported to have doubled to between $30,000 and $50,000 (Bailey
2011).

Contract pregnant women in both India and the United States do not belong to the
financially well-off echelons of their respective societies. But, the degree to which the
income from a pregnancy contract affects women in the United States and in India varies
substantially. Thus, the ability to provide informed consent and to avoid coercion also
varies between the United States and Indian contexts. Above, I compared the income that
a contract pregnant woman in the United States may earn to an income typical to that
earned in nursing, home health care, and retail professions. Moreover, as I mentioned,

many of these women use their income from contract pregnancy to supplement their male

19 Women’s healthcare and perinatal health care is poor in India. As a small indicator, India has one of the
highest maternal mortality rates in South Asia. According to the World Bank, India follows Bangladesh and
Pakistan in maternal mortality rates in South Asia: 230 deaths in 100,000 births.(data.worldbank.org).

20 Similarly, in a series of studies conducted on contract pregnancies in the United Kingdom, the majority
of contract pregnant women (21 out of the 34 study participants) were partnered at the time of the contract
pregnancy (Jadva et al 2003). However, Jadva et al (2003) provide little demographic information about the
contract pregnant women who participate in their studies, especially regarding information that would
indicate contract pregnant women’s economic positions, educational history, or social position in relation to
commissioning parties.

21 One relevant difference would be that a contract pregnant woman is pregnant twenty-four hours a day,
seven days a week. The same is not true for work in most professions.
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partner’s income; for the most part, contract pregnant women in the United States are not

the primary income-earners for their families.

The situation for contract pregnant women in India is not comparable. With other
work, similarly positioned women in India earn the equivalent of $600 per year. A
contract pregnant woman can make twelve times that figure (Pet 2012). Put another way,
the income earned from one contract pregnancy can equal the amount of income a
woman may earn over the span of 3 to 10 years from other forms of employment that are
commonly available (Gupta 2012). For example, contrast the opportunity presented by
contract pregnancy to that of agricultural labor. According to a study of agricultural
wages in India, an agricultural worker in Gujarat may earn a nominal wage of
approximately 67 rupees/day in 2002-03 and a statutory minimum wage of 50 rupees/day
in 2002 (Jha 2006, 25). These wages translate into $1.29 and $0.97 Canadian dollars per
day (as calculated in January 2012). While no one is claiming that contract pregnancy in
the United States will make a woman rich; rather, the total compensation a woman in the
United States can earn selling gestational labor is comparable to similarly-situated
economic opportunities (not that these opportunities are necessarily available to all
contract pregnant women, due to educational or other reasons). As the agriculture wages
demonstrate, contract pregnant women in Gujarat can earn substantially more selling
gestational labor than they earn with other economic opportunities. Moreover, the popular
reproductive travel destination of Gujarat has declining trends in wage growth for
agricultural labor (Jha 2006). Not only is selling gestational labor profitable, work is also
in demand. Thus, the degree to which Indian women are coerced through their economic
vulnerability into selling gestational labor seems higher than it does for contract pregnant

women in the United States.

In addition to differences in wage-earning, the general narrative behind women’s
decisions to sell gestational labor varies between the United States and India, which lends
some support to the claim that informed consent is less likely in the Indian context due to
economic vulnerability. Contract pregnant women in the United States report that they
are primarily motivated to sell gestational labor for altruistic reasons (Overall 1987;
Shalev 1989; Levine 2003; McLeod 2007). Altruistic motivations are diverse among

women. Some women like being pregnant, while other women sell gestational labor to
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alleviate guilt or regret from a previous abortion or adoption (Levine 2003; Tieu 2008).
Contract pregnant women also report that financial incentives play a part in their
motivations. However, the range of motivations women cite gives some credence to the
claim that contract pregnant women in the United States have chosen their work. Unlike
the professed diversity among women’s motivations in the global north, women in the
global south are more straight-forwardly motivated by the economic opportunity contract
pregnancy promises (Pande 2009; Twine 2011; Gupta 2012). This point lends support to
the claim that the financial prospects offered by contract pregnancy are coercive for

women in India.

Looking at women’s motivations to sell gestational labor does not provide
conclusive evidence about coercion. Regardless of geo-cultural location, contract
pregnant women’s motivations for selling gestational labor arise from complex
psychological webs. It is too simplistic to say that contract pregnant women in the United
States are altruistically motivated and contract pregnant women in India are financially
motivated. Contract pregnant women in the United States appreciate the financial aspects
of their work, and contract pregnant women in India feel pride in helping parents bring
children into the world (Levine 2003; Tieu 2008; Pande 2009; Pande 2011). In addition,
some theorists argue that motivations do not tell us much about the permissibility of
contract pregnancy because women’s motivations are socially situated and may, to
differing degrees, result from social pressure (Jadva et all 2003; Levine 2003; Tieu 2008).
However, the trajectory of the narrative behind motivations remains consistent: contract
pregnant women in India are motivated to sell gestational labor because of the financial
opportunity it affords. This trajectory seems enough to support the claim that Indian

contract pregnant women are, at least partially, coerced to take up the practice.

To summarize, the lack of adequate government protection and the strong
financial incentive in contract pregnancy give us good reason to question whether
contract pregnant women in India can give their informed consent. Women’s reports of
their motivations for selling gestational labor support the claim that the financial
opportunity provided by contract pregnancy threatens conditions for informed consent in
Guyjarat, India. In these narratives, Indian women focus on the financial aspect of contract

pregnancy above all others.
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1.3.4  The Stigma of Selling Gestational Labor

Just as contract pregnant women in India are vulnerable in a special way due to
poor regulations and little or no ability to provide genuinely informed consent, so too are
they especially vulnerable due to the stigmatization of contract pregnancy in Indian
society. In particular, contract pregnancy is viewed as dirty work and a form of sex work
(Pande 2009).

The same degree of stigmatization does not appear in the United States. A once-
popular, but now dated, discourse in the United States equates contract pregnancy with
baby-selling. Under the baby-selling model, contract pregnancy degrades both the women
who sell gestational services and the resulting children (Sandel 1997). As a result,
contract pregnancy was initially stigmatized as promoting or participating in human
trafficking.” However, a strong counter-discourse emerged in response to viewing
contract pregnancy as baby-selling, as illustrated by the now commonplace language of
‘selling gestational services’ rather than selling babies (Satz 1992). If the dominant social
view sees the contract pregnant woman as selling gestational services rather than a baby,
then her work seems more acceptable, more parallel to that of other service providers,
such as beauticians, retailers, or bank tellers. Contract pregnancy has been further
normalized through celebrities’ hiring of contract pregnant women (Richard 2011).
Though the proportion of celebrity use does not legitimate or represent the use of contract
pregnancy by the general public, it does give contract pregnancy a level of visibility that
tends to make people more comfortable with the practice. In addition to celebrity use, and
sometimes in conjunction with it, contract pregnancy has been used to challenge other
forms of social stigma, such as heterosexism. The use of contract pregnancy by same-sex
couples helps to promote a positive milieu around the practice in some parts of North

America. Even though many state regulations restrict contract pregnancy to heterosexual

2 The discussion above is different from the argument that contract pregnancy is a form of human
trafficking because it treats women as property and resources that can be moved between national borders
to meet a consumer’s need. See Gupta 2012 for a discussion of and an assent to this kind of human
trafficking argument.
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married couples, the media coverage that same-sex contract pregnancy receives

contributes to the normalization of gestational pregnancy contracts.”

In India, contract pregnancy is mainly stigmatized through a comparison with the
sex work industry. Sex work is stigmatized as “dirty work™ and sex workers are often
marginalized socially for participating in what is viewed as a dishonorable occupation
(Sleightholme and Sinha 1997; Ghosh 2002). Proper women are not sex workers, and
proper women do not sell gestational labor. (Sleightholme and Sinha 1997; Pande 2009).
The baby-selling argument is related to social stigma insofar as giving up one’s own child
is considered dishonorable (Gupta 2012). The effects of the stigmatization of contract
pregnancy can affect women in ways similar to the effects of the stigmatization of sex
work. Like sex workers who hide their profession from their families, contract pregnant
women often try to hide their contracted pregnancies from extended family, friends, and
communities. Hiding pregnancies is not as hard as one might think, because contract
pregnant women usually live in clinics or in clinic sponsored-hostels during their
pregnancies, especially in the later stages of gestation. Although one purpose of this
arrangement allows health professionals to exert a high level of control over contract
pregnant women'’s lives, another purpose is that women often need to leave their

communities to escape from stigmatization (Pande 2009).

In addition to the stigma discussed above, some contract pregnant women in India
and in other locations across the global south may also face targeted stigma from their
religious communities. This can be true in some Muslim communities. For example,
Muslim leaders in Malaysia have recently spoken against the legitimacy of genetic
contract pregnancy according to Islamic law (Lumpur 2011). A Muslim man cannot
impregnate women other than his wife with his sperm. Although IVF is permissible since

the genetic reproductive material belongs to a married couple, contract pregnancy is not.

23 In the United States, the following states either restrict contract pregnancy to heterosexual married
couples, or they prohibit same-sex couples from entering into pregnancy contracts: Florida, Nevada,
Tennessee, Texas, Utah, and Virginia. Many of these states have similar statutes prohibiting same-sex
couples from adopting (Gugucheva 2010). See also Galpern 2007 (pp. 5-6) for a discussion of how certain
social groups, such as single people and trans people, are marginalized by insurance policies and legislation
in terms of benefits and opportunities for using contract pregnancy.
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The connection between sex, marriage, and pregnancy further contributes to the stigma

that Muslim contract pregnant women may face.

To summarize, the vulnerabilities of contract pregnant women in the global south
are different and often greater than the vulnerabilities of contract pregnant women in the
global north. Social stigma in combination with poor regulations, including poor
protections for informed consent, and poverty contribute to the vulnerability of contract
pregnant women. These women do not merely provide a reproductive service. Rather,
they provide a way for people in the global north to procure a contract pregnancy and to
avoid the prohibitive costs or legal restrictions in the traveler’s home country. The
vulnerabilities imposed by poor regulations, poverty, and stigma have prompted feminists
to consider how contract pregnancy in the global south contributes to the oppression of

global southern women.

1.3.5 Contract Pregnant Women Speak

Thus far in §1.3, I have mainly addressed the empirical background on
transnational contract pregnancy. Before turning to chapter summaries, I think it is
important to gain a small sense of how contract pregnant women conceptualize their own
experiences. Below are statements made by three contract pregnant women from Anand,
Gujarat, India. In these statements, we can see the initial sparks of resistance to

oppression.

(1) Salma is, at the time of the ethnographic study in which she participated, a 25-year-
old Muslim woman who has two children and is married to a driver. Prior to selling
gestational labor, Salma did not work outside her home (Pande 2009, 151). Salma
believes contract pregnancy is exploitative:
Who would choose to do this? [. . .] This is not work, this is majboori (a
compulsion). [. . .] This work is not ethical—it’s just something we have to do to
survive. When we heard of this surrogacy business, we didn’t have any clothes to
wear after the rains—just one pair that used to get wet—and our house had fallen
down. What were we to do? Let me tell you something, there are many families like

ours who want to do it, but either the husband doesn’t approve or the wife doesn’t
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agree to do it. These people are jealous. These are the kind of people who call it
immoral. And if everyone in the family agrees, society disapproves. But I say, if
your family is starving what will you do with respect? Prestige won’t fill an empty

stomach. (Pande 2009, 160-61; see also Bailey 2011, 8).

(2) “Najima has no job but helps her husband in his scrap-metal business, for which they
earn 50 to 60 rupees ($1.20 to $1.45) a day. If her pregnancy is successful, the $5500 she
receives will, as she puts it, ‘give my children a future.’ [. . .] She plans to divide her
surrogacy windfall three ways: buying a brick house, investing in her husband’s business,
and paying for her children’s education. ‘My daughter wants to be a teacher,” she says.
‘I’ll do anything to give her that opportunity. I’'m fit and strong, and I’ve already given

birth twice,” she continues, scoffing at the idea of being nervous.”” (Haworth 2007)

(3) “Sofia [...], 35, [. . .] has five children of her own, a husband who’s a lazy drunk, and
a job crushing glass that is used in making (of all things) fortified kite string, for which
she earns $25 a month. She became a surrogate for no other reason than to pay for her
two daughters’ dowries, an illegal—but still widely practiced—Indian marriage ritual.
‘I’ll be glad when this is over,’ she says [. . .], ‘It’s exhausting to be pregnant again.’
Then, in case her complaints are misunderstood, she quickly adds, ‘This is not
exploitation. Crushing glass for 15 hours a day is exploitation. The baby’s parents have
given me a chance to make a good marriage for my daughters. That’s a big weight off my

mind.”” (Haworth 2007)

The way Salma, Najima, and Sofia conceptualize contract pregnancy is diverse.
For example, Salma acknowledges it as exploitation, whereas Sofia rejects such a
conceptualization. Najima expresses pride and confidence in being pregnant. However, in
each of these statements, we can see that these women have confronted the moral
complexity of selling gestational labor and have striven to understand the place of
contract pregnancy in their lives. We see beginnings of feminist agency in these
statements as Salma, Najima, and Sofia reject aspects of the oppressive ways in which

contract pregnancy is structured and understood.
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1.4 Chapter Summaries

1.4.1 Chapter 2: The Missing Link of Feminist Agency

In the second chapter of my dissertation, I will situate my project within the
feminist literature on contract pregnancy. The feminist literature is polarized between two
extremes. One extreme focuses on free choice, the other one coercion. My conception of
feminist agency contributes to the feminist literature on contract pregnancy by carving
out a middle ground: theoretical space for contract pregnant women to be agents against

their oppression, even though their agency is severely constrained.

Perspectives polarized towards free choice applaud contract pregnancy for—all
things considered—the economic opportunity it provides women and how, when women
choose to sell gestational labor, that act challenges sexist social norms (e.g., Shultz 1990;
Michaels 1996). On the other hand, perspectives towards the coercion extreme present
contract pregnancy—all things considered—as undermining women’s agency (for
example, see Satz 1992; Anderson 1993; Diprose 1994 and such views as outlined by
McLeod 2007). This polarization presents dim options for contract pregnant women;
either contract pregnant women are totally victimized with no ability to resist, or contract

pregnant women can freely choose to sell gestational labor.

At a broad level, my conception of feminist agency seeks to improve feminist
debates about women’s agency in the global south. In particular, for my case study, my
conception of feminist agency seeks to de-polarize the discussion about transnational
contract pregnancy. I shift the discussion away from the poles of coercion and free
choice. Instead, I focus on the meaningfulness of choices, and in so doing I draw on
Arendt’s understanding of meaningfulness. Meaningfulness, I suggest, offers a
conceptual foundation for resolving the polarization in the feminist debate. By using
meaningfulness as the foundation for my conception of feminist agency, I acknowledge
how contract pregnant women may be feminist agents, even though coercion is a reality
of their lived experience. Although this discussion is framed in terms of transnational
contract pregnancy, a similar analysis could be made of comparable practices, such as sex

work in India.
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1.4.2 Chapter 3: Feminist Agency and Thinking

In chapter 3 I will articulate my conception of feminist agency.** As I mentioned
in a previous section, Arendt is a useful beginning point for a theory of feminist agency
for several reasons: she situates agency within contexts of resistance; her emphasis on
meaningfulness allows for a nuanced analysis of agency that resists oppression; and her
appreciation of the individual protects against a homogenizing analysis of women’s

experiences. In chapter 3, I fill in this general framework.

The crucial element I draw from Arendt to construct my conception of feminist
agency is her conception of the mental activity of thinking, which, as previously
mentioned, is narrower than both cognition and a colloquial understanding of the term.
My application of thinking to feminist agency contributes to Arendt scholarship by
making a case for how humans’ mental lives are connected with their moral-political
lives. In Arendt’s published work, the connection between agency and thinking is
underdeveloped, as Arendt died before finishing her project on the mental activities of
human beings. I will argue that through thinking, contract pregnant women may come to
give new meanings to their contract pregnancies, and these meanings may precipitate acts
of resistance to oppression. Thinking is a process by which dominant social beliefs and
norms may be challenged and new meanings may be given to acts or events. Contract
pregnancy is one such event. Thinking provides contract pregnant women a mechanism to
challenge the oppressive meanings that have been given to their contract pregnancies and
undermine those meanings by coming to understand contract pregnancy in new ways. I
also argue that thinking has a relational structure, even though it is an activity one

performs alone.

4 Feminist agency parallels other concepts posed in the feminist literature. For example, I understand
feminist agency as a version of “oppositional moral agency.” According to Diana Meyers (1998),
oppositional moral agency requires feminists to ask “how women can critique and resist the social forces
that construct them” (377). Shared features between the concepts include a relational structure, a
recognition of possibilities for resistance, and an intersectional view of oppression. These similarities will
be more apparent in chapter 3. Moreover, as discussed before, there will be a number of similarities
between feminist agency and relational autonomy, although they are not equivalent concepts on my view.
For overlaps between the two concepts, compare my discussion in chapter 3 with discussions in MacKenzie
and Stoljar’s (2000) edited volume.



26

I will also respond to an objection that thinking, and thus my conception of
feminist agency, is threatened by oppressive socialization. This objection is important
because feminists have been skeptical of views that have critical reflection bear the brunt
of the philosophical weight in a conception of agency. Agents who have been severely
oppressively socialized may engage in critical reflection without challenging problematic
assumptions about their views. This process can be motivated by lived contradictions
within a person’s life. I will argue that thinking contributes to feminist agency by

building a self that is more capable of resisting oppression than these oppressed selves.

1.4.3 Chapter 4: Defending the Arendtian Foundations

In chapter 4 I defend the Arendtian foundation for my view of feminist agency.
This chapter contributes to feminist scholarship on Arendt by bringing Arendt’s
philosophy to bear on reproductive justice, an area which feminists have traditionally

thought Arendt to be unhelpful or irrelevant.

The objection I consider hinges around Arendt’s use of a public/private
distinction to isolate what she takes to be the appropriate conditions for agency. On her
account, reproduction belongs in the private, apolitical realm. Agency, however, only
occurs in the public realm. On the basis of the split between reproduction as belonging in
the private and agency belonging in the public realm, it seems like there is no room for
feminist agency to gain traction with respect to transnational contract pregnancy. This
problem extends beyond contract pregnancy and may apply to other practices that [ may
have used in thinking through feminist agency. From the perspective of Arendt’s
public/private distinction, many of the day-to-day activities undertaken by women,
activities that I take to be potential sites for feminist agency, would belong in the private

realm and would be apolitical.

I respond to these objections by arguing that, on Arendt’s own terms, we need not
relegate reproduction to the private realm. Even within Arendt’s public/private
distinction, contract pregnancy can be understood as public. First, contract pregnancy
becomes public insofar as it is an instance of what I label the social-biopolitical, which is

a synthesis of what Arendt identifies as the problem of the social with Foucault’s concept
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of biopolitics. The social for Arendt indicates a condition of society in which concerns
that are not political in nature become the main content of politics. When society is
characterized by the social, conditions that support feminist agency are threatened. The
biopolitical is characterized by a society in which physical life becomes the subject of
politics. Resources are used to ensure physical survival, but these resources do not
promote people’s agency. A reading of contract pregnancy through the social-biopolitical
highlights the oppressive elements of contract pregnancy. On this reading, contract
pregnancy becomes public, but in a way that obstructs the exercise of feminist agency.
Insofar as Arendt is concerned about threats to agency within the social-biopolitical, she
ought to find contract pregnancy worthy of philosophical attention.

Second, in response to the problem of the social-biopolitical, I argue that contract
pregnancy may also become public through the exercise of feminist agency. The way an
agent takes up a particular activity determines whether it is public or private. For
example, taking up contract pregnancy out of extreme poverty makes contract pregnancy
public because it highlights structural inequalities in one’s society. I also argue that we
need not interpret Arendt as adhering to a rigid public/private distinction. On my
interpretation, Arendt is not committed to a problematic and oppressive version of the
public/private distinction. Instead, Arendt offers up two values. The public realm is
valuable because it is the space in which people appear before and act with others. In
addition, privacy is valuable insofar as people need to be able to withdraw from public
engagement. Privacy protects against the reduction of persons to their political situations.
I suggest that incorporating privacy into feminist agency offers feminists a
methodological check for their theories to refrain from offering homogenized and over-

generalized accounts of women’s experiences.

1.5 Beginning

My dissertation begins with a problem: how do we think about possibilities for
resistance for women whose lives are severely constrained by oppression? To resolve this
problem, I will articulate a concept of feminist agency and will demonstrate its potential
by applying it to transnational contract pregnancy. In its current globalized form,

transnational contract pregnancy is a relatively new phenomenon. As I show in §1.3, the
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barriers contract pregnant women in the global south face create vulnerabilities that are
not present in such a degree for contract pregnant women in the global north.
Furthermore, the current polarization in the feminist literature on contract pregnancy does
not provide the resources to adequately address possibilities for resistance for contract
pregnant women in the global south. In §1.4, I outlined how I will build, develop, and
defend a conception of feminist agency, grounded in the philosophy of Arendt, but able

to move beyond the limitations under which she confines discussions of agency.
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Chapter 2

2  The Missing Link of Feminist Agency

2.1 A Polarized Discussion

In this chapter I identify a gap in feminist discussions of contract pregnancy that
my project aims to fill: an explanation of how contract pregnancy may contribute to
feminist agency. Specifically, I am interested in how contract pregnant women’s
experiences of selling gestational labor could contribute to their resistance to oppression.
In chapter 1, I outlined mechanisms by which women in Gujarat, India, the hub for
reproductive travel in India, are differentially affected by transnational contract
pregnancy relative to women in the global north. These mechanisms form barriers that
undermine women’s agency. It is unclear how resistance is possible in such constrained
circumstances. However, it is important that any analysis of transnational contract

pregnancy acknowledge that resistance is possible.

In this chapter, I contend that the conceptual resources needed to adequately
address questions about feminist agency in the global south are not fully developed
within the current feminist literature on contract pregnancy. The feminist debate on
contract pregnancy is polarized between two extremes: one which values contract
pregnancy as a means of enhancing women’s agency, and one which views contract
pregnancy as obstructing women’s agency. [ will proceed as follows. First, I will present
two adequacy criteria developed by Alison Bailey (2011) that any feminist analysis of
contract pregnancy must meet. [ will use these criteria to set out the skeleton of a
conception of feminist agency, highlighting the importance of “meaningfulness” as a
feature of feminist agency. Second, I review a variety of feminist perspectives on contract
pregnancy. On some of these views, contract pregnancy is understood to promote agency,
and on other views contract pregnancy is understood to obstruct agency. However, as this

review will reveal, each position is limited in its ability to meet the adequacy criteria.
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2.2 Feminist Agency in Broad Strokes
2.2.1  Adequacy Conditions

Using a reproductive justice approach, Bailey (2011) offers two methodological
adequacy criteria for any analysis of contract pregnancy. My account of feminist agency
aims to meet these criteria in its application to transnational contract pregnancy. The first
adequacy criterion is that an analysis must be attentive to women’s experiences.” In
Bailey’s words, this is an “on-the-ground approach that fleshes out the material ‘real-life’
dimensions of surrogacy workers’ lived experiences” (2011, 14). Second, an adequate
analysis of contract pregnancy uses an intersectional methodology to highlight the
structures of oppression present in current transnational contract pregnancy contexts
(Bailey 2011, 14). According to Bailey (2011), “A complete picture of Indian surrogacy
must also be attentive to the ways gender, race, ethnicity, caste, and class mediate
expectations and assumptions about pregnancy, mothering, and access to reproductive
technologies” (5). It is not only in virtue of being women that contract pregnancy is
oppressive for women in the global south who sell gestational labor, but because of the
way gender, social position, and economic class interrelate that the practice is so
problematic. An intersectional approach to oppression has two main features. First, it
assumes that identity is intersectional. What this means is that a woman’s personal
identity is multi-faceted and is shaped by the various identity categories to which she
belongs. An intersectional view of identity is not additive. In other words, a person’s
identity is not understood as a string of individuated identities that can be separated from
each other (Spelman 1988). Multiple aspects of identity interconnect to form the whole
person: a gendered, racialized, and classed person. The second feature of an intersectional
methodology is the appreciation that oppression targets multiple aspects of identity in a
non-additive way. A woman of color, for instance, is not oppressed as a woman, and also
as a person of color. She is oppressed as a woman of color. To provide an adequate
analysis of transnational contract pregnancy, then, we must take into account the

complexity and the wholeness of women’s multi-faceted identity. Axes of identity other

25 This point is also attributed to feminist moral theories more generally (Brennan 1999).
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than gender need to be included to fully appreciate what is at stake for these women. Our
responses to transnational contract pregnancy must not isolate one identity category at the

expense of silencing other aspects of identity.

The genealogy behind these conditions is useful to rehearse because it will
highlight important features of feminist agency. Bailey (2011) identifies two dangers for
feminists, especially those of us in the global north who think philosophically about
transnational contract pregnancy. The first danger is that of discursive colonialism.
Discussions of global southern women that take homogenizing and inaccurately
generalized forms to the extent that our theory is a colonizing force constitute discursive
colonialization. However, in trying to avoid colonial depictions, theorists face a second
danger. That is, they risk providing a morally impoverished analysis. This “moral
absenteeism,” as Bailey frames it, relegates a normative analysis of moral concerns to a
lesser place and instead privileges women’s reports of their experiences (Bailey 2011,
10). These reports may or may not deal with the moral questions of contract pregnancy.
Feminists must balance these two risks: on the one hand, making wide-sweeping,
colonizing generalizations; on the other hand, replacing a moral analysis with a purely

sociological one.

These dangers are not restricted to feminists thinking about transnational contract
pregnancy, but they apply to global feminism more largely.*® However, there is a tension
in resolving these dangers. I take the importance of an intersectional methodology to be
well-established, so I will not discuss it.”” What I mean by an intersectional methodology

is that we attend to how multiple aspects of identity are targeted by oppression in ways

26 1 use Bailey’s criteria because she is specifically concerned with transnational contract pregnancy.
However, other thinkers make similar points, though not from the position of reproductive justice. For
example, Mohanty (2003), from the position of antiglobalization theory, assumes that Bailey’s criteria are
necessary when theorizing about women in the global south. For example, Mohanty argues that, for the
most part, feminist theorizing in the global north has produced theories and accounts of femininity that do
not correspond with global southern women’s experiences, and she calls for a reinterpretation of women
and girls’ “gendered and racialized bodies [which] are the key to demystifying and combating the processes
of recolonization” (249). For other examples, see critiques of global northern feminism in Mahmood 2005
and Spivak 2010.

27 For extended discussions of intersectionality, see Spelman 1988; Collins 2000; and hooks 2000.
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that interconnect and cannot be isolated from one another. However, I want to briefly
comment on the concerns of moral absenteeism. Theories of oppression have both
descriptive and prescriptive aspects. The descriptive component requires that we
understand the harms and injustice of oppression as a totalizing and immobilizing web of
constraints (Frye 1983; Lugones 1990). However, part of the prescriptive component
requires that the theory of oppression include the possibility of resistance.” After all,
feminists want to influence positive change in women’s lives (Lugones 1990, 501-02).
However, when constraints are extremely restrictive, it becomes easy to focus on
institutional and structural change to the exclusion of looking at possibilities for
individual resistance. I certainly agree that institutional and structural change is necessary
to end oppression and to support the agency of women. However, ignoring possibilities
for individual resistance will lead us back to the risk of discursive colonialization. In
addition, there are empirical examples of how women in severely oppressive contexts
have resisted oppression. For example, the Durbar Women’s Collaborative Committee
(DMSC), a sex-workers’ collective in West Bengal, illustrates how women who face
considerable material and cultural barriers may effect social change through resistance.
The DMSC actively challenges social norms that consider sex work to be abhorrent and
unacceptable, and they have successfully improved the working conditions for sex
workers (Ghosh 2002). Examples such as the DMSC provide a further caution against

ignoring opportunities for feminist agency.

2.2.2 Meaningfulness

In this section I want to connect the two adequacy conditions developed by Bailey
to an important insight of my conception of feminist agency. This section will set the
stage for the review of feminist responses to contract pregnancy. The adequacy
conditions (i.e., paying attention to women’s experiences and providing an intersectional
method) are not only useful for guiding feminist thinking about contract pregnancy. They

are also useful for highlighting how a conception of feminist agency may contribute to

28 Of course, a theory of oppression and resistance cannot assume the possibility of resistance and must
offer an argument for it (Lugones 1990).



33

the feminist debate on contract pregnancy. According to Bailey, in succumbing to the
dangers of either moral absenteeism or discursive colonialism, feminists have not
recognized the moral complexity of contract pregnancy in India (hence, the motivations
for the adequacy conditions). On my view, what Bailey’s analysis reveals is that feminist
thinking on contract pregnancy in India lacks an acknowledgment for how women can
meaningfully act. My understanding of meaningfulness in this context is consistent with
our colloquial understandings of the term. Something is meaningful if it has value and is
important (to some degree) to an agent or to a community. To put Bailey’s point about
discursive colonialization another way, current feminist discussions of contract
pregnancy have not recognized how women can meaningfully act with respect to contract
pregnancy. Moral absenteeism also ignores meaningfulness. Namely, an account that
fails to provide a robust moral analysis will be unable to recognize how contract pregnant
women deal with the oppressive aspects of contract pregnancy. For an example of how
both discursive colonialism and moral absenteeism leave no room for meaningfulness,
return to the example of Salma. From Salma’s statement we see she is not merely a
passive victim of oppression. She recognizes and wrestles with the moral ambiguity of
selling gestational labor. What Bailey’s adequacy criteria, and what my conception of
feminist agency, do is protect women’s ability to make meaningful choices or act
meaningfully. To demonstrate the importance of meaningfulness, we must first
understand how oppression is a phenomenon that erases the meaningfulness of women’s
agency. I address this phenomenon of erasure below. Then, I will show how feminist
agency resists this erasure. My treatment of meaningfulness here is an introduction, and I

will return to the concept in chapter 3.

Consider an extreme example, which I borrow from Hannah Arendt’s Origins of
Totalitarianism: the concentration camp under totalitarianism (e.g., Nazi Germany).”” Not

only will this example show how oppressive structures, like concentration camps, erase

29 This example is an analogy. In Origins of Totalitarianism, Arendt argues that totalitarianism is an
entirely new form of government that emerges in the wake of Nazi Germany and Stalinism in Russia.
Oppression, on the other hand, is an old phenomenon. I want to point to totalitarian elements within
oppression, without making the stronger claim that oppression is a form of totalitarianism.



34

meaning, it will also highlight how oppressive structures contain the seed of their own
destruction. The camp constitutes the ultimate erasure of meaning because, in the camp,
people become reduced to interchangeable parts. They are no longer seen as individuals
with unique histories and characteristics. Whether someone is a Jew, a Jewish
sympathizer, or an anti-Nazi advocate, is meaningless—one’s fate within the camp is the
same. Most people imprisoned in Nazi concentration camps were not sent there because
of their actions. Instead, usually an arbitrary characteristic, such as ethnic heritage, was
the deciding factor. Similarly, punishment in the camp was administered arbitrarily, with
no necessary connection to the inmate’s actions. Causal connections to an event were not
required for punishment. What is significant about concentration camps was their ability
to render human life without meaning. Even suicide could not be an individual
expression, as death became anonymous and removed from particular individuals. People
were removed in irregular ways, such as at night, and no one left was able to ask about
what happened to them. If a fellow inmate disappeared, you may not know if she were
killed, moved, or sick. If someone were to commit suicide, no one would know that the
person died from killing herself, and not for some other reason. To kill oneself as an act
of resistance would not be recognized as such (OT 455-57). To put the point succinctly,
concentration camps erase meaning by completely reducing a human being to a mere

object that is exchangeable and interchangeable with any other object in the camp.

One troubling feature about oppression is its ability to erase the meaningfulness of
a person’s actions, in the same vein that in the camp suicide became meaningless.
Oppression is often described in a manner similar to the camp, as being constituted by a
web of totalizing forces that threaten to undermine agency (Frye 1983; Lugones 1990;
Cudd 2006). On a broad level, oppression is a group phenomenon that targets individuals
insofar as they are or are perceived to be members of a certain social group (Haslanger
2000; Cudd 2006). The meaningfulness of an oppressed person’s actions can be erased as
she is categorized according to oppressive norms (e.g., stereotypes). More specifically,
oppression erases meaningfulness through double-binds (Frye 1983). Double-binds are
situations in which women are socially disadvantaged no matter what decision they
make, because all their decisions are constrained by patriarchal (or other oppressive)

meanings. For example, a sexually active woman is thought to be promiscuous, whereas a
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sexually abstinent woman is thought to be cold (Frye 1983). In the context of
transnational contract pregnancy, an Indian woman who sells gestational labor likely

faces stigma, and yet she may be stigmatized for failing to provide for her family.

As troubling as the concentration camp is, and as much as it threatens agency, on
Arendt’s view the concentration camp cannot eradicate agency altogether. The structure
of totalitarianism cannot maintain itself. On Arendt’s view, the possibility for human
agency to exert itself always prevails (OT 438, 478-79). The possibility for agency
remains as long as there are individuals who are alive (OT 438). For Arendt, the very fact
that survivors of the Holocaust lived to share their stories speaks to the enduring nature of
the possibility of human agency. Here, I take Arendt to be acknowledging that no
structure is totalizing in our lived experience. Human beings are unpredictable, and
human agency always has the power to interrupt attempts to fully systematize human

beings. There is always room to question, to doubt, and to resist.

In contrast to oppression, feminist agency is an exercise that creates meaning (or
creates opportunities for meaning-making). The adequacy conditions mentioned above
provide a means of protecting the meaningfulness of women'’s actions. By paying
attention to women’s experiences and using an intersectional method for analyzing
oppression, a theory of feminist agency protects against a homogenous analysis of
women’s oppression. Feminist agency also acknowledges that oppressive structures can
fail. Oppression admits of degrees, and (in most cases) women are not completely

restricted by oppression such that they have no opportunities to meaningfully resist.

The ability of meaningfulness to persist even within oppressive barriers is
illustrated well by Jennifer Nedelsky (2012). Nedelsky chronicles her professional career
as a philosopher from the point at which, as a teenager, her parents always wanted her to
pursue an academic profession. I will not outline each step of the process, but point to
how meaningfulness is an important piece. According to Nedelsky, the chronicle of her
professional career involves autonomously made decisions, social influences (e.g., family
expectations), accidents, and luck. Nedelsky acknowledges that choosing her career was

not a fully autonomous decision. However, she states the following:
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This mode of life has worked out well for me. [. . .] So it is not troubling to me
that I would not claim that this central part of my life was not clearly an
autonomous choice. I now feel able to claim its value in quite an autonomous way

and feel quite confident in that judgment. (Nedelsky 2012, 47-48)

For my purposes, what is striking about Nedelsky’s example is how a situation could be
meaningful, even though it was not freely chosen. In Nedelsky’s instance, luck and
background circumstances contributed to the choice not being freely chosen. But, her
choice to be an academic philosopher still has meaning. In Nedelsky’s case, the
meaningfulness of her career choice refers to a positive value that is autonomously

attributed to it.

I want to suggest that a similar process is available through feminist agency.
Although oppressive forces may coerce a person to act a certain way, that act may
ultimately be meaningful when viewed in relation to other goods the person receives.
Specifically, an act may be a meaningful act of resistance, even when the path that led to
that act was coercive. In this respect, the meaningfulness of an act for a contract pregnant
women will not yield an autonomously valued judgment about selling gestational labor. I
do not make a claim in this dissertation about the autonomy of contract pregnant women,
although there are good reasons to doubt that they can be sufficiently self-determining.
Rather, what I want to retain from Nedelsky’s example is that meaningfulness does not
only occur in situations in which choices are freely chosen. Even though an act is not
freely chosen, it may still have meaningfulness. This is a central insight of feminist
agency, which I hope will illuminate new possibilities for thinking about transnational
contract pregnancy. Note that to attribute meaningfulness to an act does not require that
the act be valued as good, all things considered. An act can be meaningful as a challenge
to a particular norm, belief, or situation. Rather, an act can have meaning even when a

person does not have the ability to be totally self-determining.

To review, my conception of feminist agency is able to meet the to the two
adequacy criteria mentioned above, namely, (1) that an adequate analysis of contract

pregnancy must be attentive to women’s experiences and (2) that it must include an
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intersectional method of analyzing oppression that appreciates the complexity and multi-
faceted aspects of women’s identities. Moreover, I have introduced meaningfulness as an
important feature of feminist agency. I have suggested that the adequacy criteria
developed by Bailey for feminist analyses of transnational contract pregnancy converge
with my conception of feminist agency in caring about how women can meaningfully act
within oppressive contexts. Importantly, these adequacy criteria and my conception of
feminist agency may be applied in other contexts, such as for sex work or transnational
domestic work (i.e., when women travel to a another country to perform domestic labor).
I will now review a variety of feminist perspectives on contract pregnancy. Through this
review, I will show that the current state of the literature is not well equipped to
accommodate feminist agency (in addition to Bailey’s two adequacy criteria). What is
largely missing from these views is an appreciation of how contract pregnancy, though

coerced in some (or many) respects, could lead to meaningful acts of resistance.

2.3 Feminist Perspectives on Contract Pregnancy

I have divided by review of feminist perspectives on contract pregnancy into two
broad approaches to contract pregnancy. According to the first set of views, contract
pregnancy has potential to improve women’s agency and support feminist goals of ending
oppression. I consider two positive views: the “Challenging Norms” view and the
“Choice Expansion” view. According to the second set of views, contract pregnancy
threatens women’s agency and supports systems of oppression. I consider two negative
views: the “Commodification” view and the “Oppressive Norms” view. Each of these
four Views,30 I will argue, are limited in their ability to recognize women’s agency within
oppressive circumstances. In addition, each of the views fails to meet at least one of the
adequacy criteria previously mentioned. I will consider positive perspectives and

limitations to those views, then I will consider negative perspectives and corresponding

30 .. . .. . . .

I discuss each view separately, but some feminists will argue for more than one viewpoint. For example,
Maren Klawiter (1990) argues for versions of both the Commodification view and the Oppressive Norms
view.
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limitations. Third, I will suggest how a conception of feminist agency can depolarize this

debate.

2.3.1 Positive Perspectives on Contract Pregnancy

I begin my review with perspectives that praise contract pregnancy for its ability
to enhance agency and to promote social change (e.g., Shalev 1989, Shultz 1990; Michael
1996). However, I will argue that these perspectives do not fully recognize that such
social change will occur in this context through the embodied agency of women. Such
feminist perspectives do not completely bridge the gap between the potential of contract
pregnancy to bring about social change and an understanding of how women, situated

within various oppressive contexts, can actualize this potential.

I will discuss two feminist approaches to the positive potential of contract
pregnancy and show that these perspectives do not adequately make room for the role of
feminist agency. Though some feminists weave these approaches together, I treat them as
distinct. While sharing a commitment to enhancing women’s agency, the approaches
differ in emphasis. The first approach emphasizes social paradigms. I call this the
“Challenging Norms” view because it values contract pregnancy as a mechanism for
challenging oppressive social norms such as heteronormativity and sexism. The second
approach, which I call the “Choice Expansion” view, values contract pregnancy for its
ability to promote women’s reproductive autonomy. Although I agree with the upshot of
both approaches, they are limited because they do not address how these valuable
possibilities will be actualized. Moreover, they presume relatively privileged positions for
the women selling gestational labor in comparison with commissioning parties. The
empirical evidence, discussed in the previous chapter, indicates that these views are less

applicable in global southern contexts.

2.3.1.1  The Challenging Norms View

According to the Challenging Norms view, because of the inherent structure of
selling gestational labor, the practice is able to challenge dominant social norms. For
example, reproduction and corresponding definitions of the nuclear family have been

ideologically restricted to a married heterosexual couple. The use of contract pregnancy
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by same-sex couples offers one challenge to heterosexist social norms about reproduction
and parenting. Meredith Michaels (1996) describes this view in some detail. According to
Michaels, contract pregnancy has the potential to disrupt the patriarchal structure of the
family, in which the heterosexual male is viewed as the head of the family and the mother
is the primary caregiver of children in the family. Because the contract pregnant woman
is not in a sexual relationship with the male head of household, her presence destabilizes
the sexual authority that the father yields over the mother. He has no sexual authority
over the contract pregnant woman. This arrangement seems to present an alternative to

the traditional, patriarchal picture of the family.

The basic premise of the Challenging Norms view, on Michaels’ view, is that
contract pregnancy encourages new social and family arrangements by undermining the
patriarchal features of the traditional nuclear family (and other social norms). A variety of
social norms may be challenged by contract pregnancy, including financial inequality in
the household, male privilege, the heterosexual marital contract (Michaels 1996). I will
not elaborate on each of these potential challenges, but will focus on the displacement of
financial inequality and the heterosexual marital contract (also called the sexual contract
by some feminists). Using and supplementing Michaels’ argument, I explain each of
these concepts and their role in the Challenging Norms view below. “Financial
inequality” refers to the norm that places all economic power within the family with the
male head-of-household. “Heterosexual marital contract” refers to the claim that marital
contracts have historically been structured by gender differences, by which women are
subordinated to men (Pateman 1988). By looking at these “challenges” more deeply, I
will show that the Challenging Norms view is limited in its ability to account for feminist
agency. In particular, it fails to meet the first adequacy criteria to take women’s

experiences seriously.

One norm contract pregnancy has the potential to challenge, according to
Michaels, is financial inequality in the traditional family, in which the male head-of-
household is assumed to be the sole economic power in the family. The financial power
wielded by the male head-of-household is upset by the contract pregnant woman.

Importantly, a contract pregnant woman may not be (and often is not) of the same
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economic class as the commissioning party (Damelio and Sorensen 2008; Twine 2011).
Thus, on this view, a person with less economic power (all things considered) wields
more power than the male head-of-household in negotiating the contract. This is because
the contract pregnant woman can provide services, namely gestational services, which the
male head-of-household needs and cannot get from some assisted reproductive
technology. Typically people in a lower economic position cannot wield such power over
people in a higher economic class. Contract pregnancy seems to challenge this norm.
Although this picture may be attractive in its portrayal of the downfall of the nuclear
family, it fails to accommodate feminist agency. This failure is due to the failure to meet
the first adequacy criteria. While acknowledging that contract pregnant women are often
not economic equals with commissioning parties, the Challenging Norms view assumes
they can be equal bargaining agents in negotiating the terms of the contract. This
assumption lacks empirical support. Based on the information available about the lack of
informed consent and other challenges in the global south, it is not realistic to assume that

contract pregnant women are equal in bargaining power with commissioning parties.

Another norm contract pregnancy is alleged to challenge, on Michaels’ view, is
the heterosexual marital contract. The heterosexual marital contract is problematic
because it structures marriage along lines of ownership. For example, the alleged
incoherence of marital rape laws is supported by a conception of the family in which the
husband owns the wife. According to the heterosexual marital contract, women are
necessarily subordinated to men: “The story of the [hetero]sexual contract reveals that the
patriarchal construction of the difference between masculinity and femininity is the
political difference between freedom and subjection, and that sexual mastery is the major
means through which men affirm their manhood” (Pateman 1988, 207). Implicit within
the heterosexual marital contract is that women’s agency is thwarted and undermined
(Pateman 1988). Contract pregnancy allegedly destabilizes the heterosexual marital
contract by the introduction of the contract pregnant woman. She is a third party to the
marriage, but she is an equal party in the reproduction process. As a woman not in a
(presumed) sexual relationship with the man but a necessary party in the reproductive
process, the contract pregnant woman diminishes the man’s power in the heterosexual

contract. The Challenging Norms view with respect to the heterosexual contract requires
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that equality be defined in a procedural sense, not a substantive sense. The procedural
aspects of negotiating the contract for gestational labor is depicted in a way that ensures
equal bargaining power between the parties. The commissioning party could not
reproduce if not for the contract pregnant woman. The commissioning party may have
more money, but the contract pregnant woman has authority over the required gestational
labor. The two parties, roughly speaking, are in equal bargaining positions. In contrast to
a procedural view, a substantive view of equality would ensure that the actual conditions
of the negotiation were equal (for example, that there was no coercion of the contract

pregnant woman).

However, it is unclear whether the introduction of the contract pregnant woman is
enough to effectively challenge the heterosexual contract. According to Carole Pateman
(1988), the heterosexual contract does not only undergird marital contracts, but social
contract theory generally. The same male privilege the husband is able to exert over the
wife extends to the privilege he is able to exert over a contract pregnant woman. The
alleged challenge to the heterosexual contract fails to appreciate that the commissioning
man’s privilege has material effects for the contract pregnant woman’s bargaining power
(Mahony 1995). Moreover, when we incorporate an intersectional analysis, we see that
there may be further difficulties for challenging the heterosexual contract. The
commissioning party may be privileged with respect to economic class and race, and
these inequalities will affect the ability of a contract pregnant woman to have a
substantively equal bargaining position relative to them. This version of the Challenging
Norms view also lacks empirical support. If it could be shown that contract pregnant
women did have equal bargaining positions with commissioning parties and were free
from coercion, then the challenge to the heterosexual contract may seem more plausible.
As it is, though, the evidence seems to suggest that we have more reasons to think that

contract pregnant women are coerced or face other oppressive barriers.

As it is, the Challenging Norms view fails to appreciate the actual material
situations of many contract pregnant women (thereby failing to meet the first adequacy
criterion). But, the motivation behind the Challenging Norms view is not wholly

misguided. There are aspects of dominant and oppressive social norms that contract
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pregnancy seems able to challenge. For example, one norm that contract pregnancy
seems to challenge is that parenthood consists in one mother and one father. Contract
pregnancy, with the addition of the role the contract pregnant women plays in
reproduction, could lend support to the argument that parental rights should not be
restricted to two parents. Legal systems could recognize contract pregnant women as
legal mothers, with corresponding parental rights and responsibilities (Narayan 1999).
Uma Narayan (1999) argues that gestation is a basis for parental claims, albeit not an
exclusive parental claim. Three-parent legal recognition would challenge current social
norms and would mitigate concerns feminists have about the contract pregnant woman’s
moral standing.’’ At the very least, legal systems should not preclude the possibility that a
contract pregnant woman retain legal parental claims if she so desires (Narayan 1999, 85-
86). For another example, contract pregnancy as used by same-sex couples could
contribute the equality of same-sex parents. To be able to contribute to these kinds of
efforts, we need a Challenging Norms “Plus” feminist agency view that acknowledges
the tensions between material barriers to contract pregnant women’s equality, the acts of
resistance woman may be able to undertake, and the potential for contract pregnancy to

destabilize dominant and oppressive social norms.

To review, however promising these possibilities for contract pregnancy to
contribute to challenging oppressive norms, I am left with the question of this potential
will be realized by contract pregnant women. I have highlighted two instances of the
Challenging Norms view (challenging the male head-of-household’s economic power
and challenging the heterosexual martial contract) that are unable to answer this question
satisfactorily (Michaels 1996). True, from a procedural perspective, a contract pregnant
woman contributes equally (if not more!) to the creation of the resulting child.

Commissioning parties contribute genetic reproductive material and/or social intentions

31 For instance, according to Hilde Lindemann Nelson and James Lindemann Nelson’s (1992) causal
account of parenthood, a contract pregnant woman has moral obligations to a resulting child in virtue of her
gestating it. Relinquishing control over the resulting child is a major philosophical concern in contract
pregnancy (Nelson & Nelson 1992, 262-64). Hence, legal parental claims for a contract pregnant woman
would mitigate an all-or-nothing right to the child (e.g., it would prevent contract pregnant women from
having to gain custody of the resulting child).
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to parent, and a contract pregnant woman contributes gestational labor.”> However, for
the Challenging Norms view to succeed, contract pregnancy as practiced must also
exhibit substantive equality between the commissioning party and the contract pregnant
woman. As currently practiced, there are severe inequalities existing between contract
pregnant women and commissioning parties, particularly in the context of transnational
contract pregnancy. The Challenging Norms view could be improved by the addition of a
discussion of feminist agency and how contract pregnant women, from within oppressed
circumstances, may begin to actualize some potential to challenge norms. As it is, the
Challenging Norms view fails to appreciate the actual material situations of many

contract pregnant women (thereby failing to meet the first adequacy criterion).

2.3.1.2 The Choice Expansion View

On the Choice Expansion view, contract pregnancy enhances contract pregnant
women’s agency by expanding the range of available reproductive choices. Like the
Challenging Norms view, the Choice Expansion view is limited because it does not
sufficiently address how these choices will be expanded. As I mentioned earlier, these
two views are not entirely distinct. Both views focus on women’s reproductive roles. If
contract pregnancy can expand women’s reproductive options, then it must also challenge
social norms, some of which center on women’s reproductive roles. For example,
contract pregnancy allows a woman to be pregnant without being a social mother to the
resulting child, which goes against pronatalist norms according to which it is good for
women to give birth to and rear children. Contract pregnancy allows us to sever
reproduction from parenting. Moreover, both the Challenging Norms and the Choice
Expansion views separate the capacity to reproduce from the necessity of having two
people, stereotypically a man and a woman, be in an intimate heterosexual relationship
with each other (Shutlz 1990). However, the emphasis on choices differentiates the

Choice Expansion view from the Challenging Norms view.

32 The contract pregnant woman may also contribute genetic material, in genetic contract pregnancy.
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On the Choice Expansion view, women’s reproductive and bodily autonomy is
enhanced by their having a greater range of reproductive options. The (legal) ability to
enter into a gestational contract respects women’s bodily autonomy in new ways. An
egalitarian, free society requires that we respect people’s intentions and choices, as long
as those choices have not been coerced (Shultz 1990, 354-55). Banning women from
entering into contractual arrangements for gestation (a restriction on choice) would fail to
treat women as autonomous and equal to men. The Choice Expansion view allows
women the freedom to decide what to do with their reproductive capacities. It is not
limited to how women reproduce, because it also impacts women’s family choices.
Women who chose to sell gestational labor can act on intentions to gestate without
having corresponding intentions to be primary caregivers to resulting children.
Hearkening back to the Challenging Norms view, the Choice Expansion view contributes
to shifts in social norms when women separate for themselves reproduction from child-

rearing.

Given the lack of control women have historically held over their own
reproductive capacities, enhancing reproductive and bodily autonomy is a crucial
capability to foster. I agree that valuing women’s intentions to sell gestational labor and
to procreate without child-rearing is an important contribution to fostering reproductive
and bodily autonomy (and women’s agency more generally). However, the Choice
Expansion view is still limited in its ability to accommodate feminist agency. The Choice
Expansion view only seems to benefit a set group of women who have a wider set of
options than others might have. It does not fully explain how contract pregnancy may be
a meaningful option for women when it occurs within a context of severe oppression.
Contract pregnant women in Gujarat, for example, do not have expanded choices because
of contract pregnancy. Contract pregnancy is an additional option for work, but it would
be a mistake to call it an expansion of choice because the options available to contract
pregnant women are not sufficiently viable, and because of the coercive elements of the
practice. Partly, the failure of the Choice Expansion view is due to a failure to include an
explicit intersectional methodology. For example, Marjorie Shultz (1990), a proponent of
the Choice Expansion view, acknowledges that contract pregnant women may be

susceptible to exploitation or coercion (354). For the Choice Expansion view, the
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possibility of exploitation or coercion does not legitimate a universal restriction on
reproductive and bodily autonomy. I agree, but this point does not address the special
vulnerabilities of contract pregnant women in the global south. It seems like the Choice
Expansion view has limited applicability in extremely oppressive contexts, such as that of
contract pregnancy in Gujarat, India. The Choice Expansion view, on its own, is unable
to sufficiently address binaries of power other than gender that may affect contract
pregnant women’s ability to genuinely choose to sell gestational labor. An intersectional
method of analysis that considers how race, class, or other factors affect women’s ability
to choose to sell gestational labor would improve the scope of the Choice Expansion
view. As it stands, contract pregnancy does not necessarily “expand” the available
options for women in the global south. It is an additional option, but when the entire
scope of options available are coercive and insufficient, then contract pregnancy does not
genuinely expand choice. Moreover, an intersectional analysis may identify ways in
which women may use their experiences of contract pregnancy to challenge barriers. As
it is, the Choice Expansion view is too limited to fully address the range of oppressive

contexts for which feminist agency is meant to apply.

To summarize, neither the Challenging Norms view nor the Choice Expansion
view provide enough room for feminist agency. The Challenging Norms view focuses on
the positive potential of contract pregnancy to promote change, but without a
corresponding analysis of how contract pregnant women can contribute to such change
given the oppressive barriers they face. Similarly, even though the Choice Expansion
view acknowledges that barriers exist, it fails to adequately address inequalities that may
prevent women from having genuinely expanded options. Because feminist agency
addresses possibilities for resistance from within constrained circumstances, these details

are important to fill out. On their own, neither view can fully account for feminist agency.

2.3.2 Negative Perspectives on Contract Pregnancy

Unlike the positive perspectives on contract pregnancy (the Challenging Norms
view and the Choice Expansion view), which praise contract pregnancy as a mechanism
for enhancing women’s agency, some feminists argue that barriers within the practice and

within society preclude the possibility that the practice improves women’s situations. I
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will review two such perspectives. One I call the “Commodification” view. Feminists
who hold this view argue that contract pregnancy threatens women’s agency through the
commodification of reproductive labor. The second view I call the “Oppressive Norms”
view. On this view, contract pregnancy threatens women’s agency because the practice
supports oppressive norms that pose barriers to agency. I argue that these perspectives
also fail the first adequacy criteria, but in a different way than the Challenging Norms
view. These views fail to appreciate women’s experiences, which indicate seeds of
resistance to oppressive facets of contract pregnancy. (Recall Sofia’s insistence that
breaking glass for 15 hours a day, not contract pregnancy, is exploitative.) These views
do not leave room for resistance to oppression within contract pregnancy, in part, I

suggest, because they fail to appreciate feminist agency.

2.3.21 The Commodification View

The use of assisted reproductive technologies (ARTs) has facilitated an industry
around reproductive material in which gestational services, oocytes, and sperm have
become marketable commodities. By the commodification of gestational labor, I mean
that gestational labor has become an object of exchange because it is a service needed to
fulfill a need or desire to procreate (McLeod and Baylis 2006). According to the
Commodification view, contract pregnancy is necessarily problematic because
contractual and market assumptions underlying the practice are necessarily oppressive to
women (Pateman 1988; Anderson 1993). In other words, contract pregnancy
inappropriately commodifies women and challenges conditions that sustain free agency.
This commodification is, in part, due to the heterosexual contract that underlies contract
pregnancy (see §2.3.1.1). As previously discussed, according to the heterosexual contract
underlying social contract theory, women are necessarily subordinated to men. Generally,
people presume that contracts are made between equally situated parties, but this
assumption ignores the substantive inequalities between men and women in contractual

relations (Pateman 1988).””

33 I understand “commodification” broadly. It includes, as I mention, the commodification of reproductive
labor through contracts. ‘Commodification’ may also occur in virtue of monetary compensation for
gestational labor. Most of the perspectives I review will deal with the contractual relationships created in
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On some versions of the Commodification view, such as Maren Klawiter’s
(1990), the problematic commodification of gestational labor is explicitly connected to
the consumer-capitalist market. Had Klawiter written about contract pregnancy as a
transnational practice, I believe she would have found it important to consider the
commodification of gestational labor within a global framework of neoliberal economics.
(i.e., a transnational economic system comprised of “the free competition of market
forces, the reduction of government regulation, efficiency and productivity, technological
development, individual choice, and the primacy of economic growth” (Hayden 2009,
105, 107).) The Commodification view need not be committed to a problematic view of
consumer-capitalism or neoliberalism; however, problems with consumer-capitalist
structures seem to parallel, if not outright contribute to, problems with the
commodification of gestational labor. Because the commodification-through-consumer-
capitalism view is continuous with the general Commodifcation view, I do not

distinguish them below.

According to the Commodification view, making reproduction a marketable
commodity shifts the mode of valuation attached to gestational labor, moving it from a
framework of parenting, in which reproductive labor is exhausted by a woman’s
pregnancy and birth in her own family context, toward a market framework, in which
women are paid for helping other people have children (Anderson 1993, 175). Each
framework involves different behavioral norms. In non-commodified gestation, social
expectations encourage women to bond with their future child during pregnancy. On the
contrary, in commodified pregnancy, social expectations require the opposite—contract
pregnant women should not bond with the future child, because the child does not belong

to them.>® Hence, contract pregnancy depends on the assumption that women can and

contract pregnancy. Hence, these perspectives, and my criticisms, may also apply to altruistic contract
pregnancy, though that is not my focus in this project.

34 By “belong to them,” I do not mean any strange notion of the ownership of children. I mean, loosely,
that contract pregnant women are expected to relinquish any parental claims, rights, or responsibilities that
we might typically think gestation entails.
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will alienate themselves from any emotional ties they may develop to the fetuses they

gestate (Anderson 1993, 177-78).

The Commodification view presents contract pregnancy as threatening three
aspects of women’s agency and/or well-being: autonomy, bodily autonomy, and self-
respect. According to Elizabeth Anderson (1993), a proponent of the Commodification

view, the shift to market norms results in disrespect for women’s autonomy:

Regardless of her initial state of mind, she [a contract pregnant woman] is not
free, once she enters the contract, to develop an autonomous perspective on her
relationship with her child. She is contractually bound to manipulate her emotions

to agree with the interests of the adoptive parents. (Anderson 1993, 178).

The restriction of autonomy in turn undercuts women’s dignity; there is no space for a
woman’s independent, autonomous perspective, and for the resulting claims her
perspective may make on the commissioning party to be voiced or acknowledged

(Anderson 1993, 178).

Second and more specifically, the Commodification view presents contract
pregnancy as undermining women’s bodily autonomy. A contract pregnant woman’s
bodily autonomy is restricted because women may give up too much control to health
care professionals or to commissioning parties to protect the health of the fetus
(Anderson 1993, 176). Any number of behaviors might be prescribed or restricted to
ensure the optimal health of the fetus: a particular diet may be imposed, smoking and
drinking may be banned, a specific exercise regime may be required. On a stronger
version of this point, women’s bodies are reduced to medical tools that aid in gestation.
Because this reduction occurs within a masculine-dominated framework of medicine, this
reduction not only results in a loss of bodily autonomy, but is also misogynistic in nature.
The masculine-dominated health profession is given power over women’s bodies™

(Klawiter 1990).

35 This view, put forward by Maren Klawiter (1990) overlaps with the next set of views I discuss, the
Oppressive Norms view. I put Klawiter in the Commodification group because she identifies the position of



49

Third, on the Commodification view, contract pregnancy results in challenges for
women’s self-respect. Social norms do not allow for women to have a comprehensive
view of their reproductive labor. On the strong version of this view, contract pregnancy
renders women as merely reproductive machines, giving all agential capacities to the
commissioning party. The contract pregnant woman is disrespected by being reduced to a

mere womb or machine (Klawiter 1990).

A weaker version of this point is more subtle, but just as challenging for women’s
self-respect. On the weak version, society presents a contract pregnant woman with a
dichotomy: to be a parent or to be a contractor. In other words, a woman must either use
the parental norms or the market norms (mentioned in the previous paragraph) to evaluate
her pregnancy. This choice may threaten a woman’s self-respect, by forcing her to act
according to one set of values (belonging to one side of the dichotomy) to the exclusion
of the other. This point can be understood in a strong or a weak way. If a woman values
herself as a parent to the gestating embryo or resulting child, she has undermined her
ability to be a contractor (Anderson 1993, 180). The pregnancy contract itself, along with
other social pressures, discourages a contract pregnant woman from identifying as a
parent or as being in a parental relationship with the fetus (Anderson 1993, 178, 180). If
emotional ties are important to a contract pregnant woman’s sense of self and her ability
to be an effective contract pregnant woman, she may suffer a loss of self-respect during
gestation. Because self-respect is a component of autonomy, a loss of self-respect may
also result in a loss of autonomy (Hill 1991). However, the contract pregnancy industry
also relies on ‘gift’ values that we associate with emotional bonding, such as willingness
to give love, gratitude, and concern and respect for the well-being of others. On one hand,
the contract pregnancy industry uses these values, when expressed by women, to justify
the sale of gestational labor (Anderson 1993, 180; see also Pande 2011). Nevertheless,

viewing herself as a gift-giver also undermines the woman’s ability to be an economic

contract pregnancy within consumer-capitalist frameworks as having explanatory priority in understanding
oppressive aspects of contract pregnancy.
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agent. If emotional vulnerabilities motivate a woman’s decision to sell gestational labor,

then she may also be manipulated not to see herself as a worker but rather as a gift-giver.

In addition to direct threats to women’s agency through undermining autonomy,
including bodily autonomy, and self-respect, the Commodification view recognizes that
women’s agency is supported (or undermined) by how the general public understands the
commodification of reproductive labor in contract pregnancy. Other people’s reactions to
the commodification of contract pregnancy may influence women’s own interpretation of
her pregnancy. Negative influences, such as those that undermine self-trust, are a live
concern.”® For example, in the story of Elizabeth Kane, one of the first women in the
United States to sell gestational labor, we see a progression from self-affirmation and
self-trust to self-doubt (Shevory 1990).>” Kane’s enjoyment of media attention, combined
with the media’s analysis of her motives and of contract pregnancy, put a strain on the
fairly strong altruistic intentions Kane expressed at the beginning of the pregnancy
contract. Indeed, by the end of the gestation, Kane described the relinquishment of the
child and the pregnancy contract as painful (Shevory 1990, 179-180). Whereas Kane’s
initial decision to sell gestational labor seemed relatively uncoerced, her psychological
shift, influenced by the public perception of her role as a contract pregnant woman,

negatively impacted her well-being.

To review, on the Commodification view, contract pregnancy poses significant
challenges for feminist agency. The commodification of reproductive labor challenges
women’s autonomy and self-respect. Extreme versions of the Commodification view
equate contract pregnancy with the sexual trafficking of women (Gupta 2012). Many
proponents of the Commodification view, such as Elizabeth Anderson and Klawiter, do
not believe these problems will necessarily be corrected by ensuring just social conditions

or better contractual arrangements. As I have shown above, the structure of contract

36 Like self-respect, self-trust is also important for autonomy. A loss of self-trust may entail a loss of
autonomy (McLeod 2002).

37 Unlike other sources in this section, Shevory (1990) does argue that contract pregnancy can be practiced
in a more just way and that it can promote women’s agency.
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pregnancy itself, not only its implications, undercuts just social conditions, such as
support for autonomy (Anderson 1993, 185). I will not comment on the cogency of this
view, but will point out its relation to feminist agency. The Commodification view is not
able to acknowledge the importance of feminist agency. It presents barriers to women’s
agency without also recognizing opportunities for undoing or limiting the negative social
implications of commodification. I will return to this point and elaborate on it in more

detail after I discuss the Oppressive Norms view.

2.3.2.2 The Oppressive Norms View

The Commodification view is primarily concerned with how the commodification
of reproduction poses threats for constituents of women’s agency. If a woman loses
autonomy (or bodily autonomy), self-respect, or self-trust, her ability to be an effective
agent and claim ownership of her actions diminishes. The Oppressive Norms view has a
different focus. On this view, the patriarchal, racist, oppressive society in which contract
pregnancy is situated is the main problem. Contract pregnancy both supports and is
supported by oppressive norms and structures, thereby undermining just social conditions
that enable and nourish conditions for women’s agency. Although feminists who hold the
Oppressive Norms view agree that constituents of women’s agency, such as bodily
autonomy, ought to be fostered, contract pregnancy cannot accomplish that goal.
Christine Overall, who holds an extreme version of the Oppressive Norms view,
succinctly summarizes its crucial feminist insight: “Although her [a contract pregnant
woman’s] body and its capacities are hers (and no one else’s) to dispose of, the practice
of surrogacy negates her as a person and thus renders free choice impossible” (127, my
emphasis). For Overall, to hold that contract pregnancy promotes free agency
misrepresents the patriarchal social construction of women’s reproductive roles. Contra
the Challenging Norms or Choice Expansion view, a woman’s “choice” to sell
gestational labor does not open up possibilities but restricts possibilities for making other

choices (Overall 1987, 124).

According to Debra Satz, a proponent of the Oppressive Norms view, four social
inequalities are supported by contract pregnancy. The first three are gender inequalities:

(1) women give up bodily autonomy to “authoritative” figures (often men on Satz’s
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view), (2) women are thought to be intimately connected to their reproductive capacities,
and (3) motherhood is defined narrowly through biological connections (which excludes
socially-based definitions of parenthood and places too much emphasis on the connection
between sex and parenting). The fourth inequality is that contract pregnancy supports
race oppression and economic inequality in addition to perpetuating sex and gender

oppression.

First, contract pregnancy supports the patriarchal history in which women are not
and have not been in control of their reproductive capacities. Contract pregnant women
give up decision-making authority to medical professionals and to the commissioning
party. This authority may relate to medical procedures or to lifestyle choices, such as diet
and alcohol consumption during pregnancy. As I mentioned in chapter 1, women in
Gujarat face much medical control of their pregnancies, to the extent that contract
pregnant women live in clinics or clinic sponsored housing and have caesarean deliveries
automatically prescribed, even if one is not medically necessary (Pande 2009; Pet 2012).
By requiring that contract pregnant women give up a degree of bodily autonomy and
decision-making power, contract pregnancy reinforces the patriarchal history in which
women do not control access to reproduction (Satz 1992, 125; Klawiter 1990). In contract
pregnancy, the pregnant woman is subordinate to the ‘proper authorities,” be they the
commissioning party who is ‘in charge’ of the resulting child or the medical professionals
who are ‘in charge’ of ensuring a safe and healthy delivery. Like Anderson (1993), Satz
(1992) believes attempts to alleviate concerns by making contracts more equitable will
fail. For example, acknowledging the subjectivity of the contract pregnant woman by
requiring counseling will still leave her open to coercion and manipulation (126; see also

Anderson 1993, 179).

Second, contract pregnancy reinforces gendered stereotypes about the role women
ought to fulfill in reproduction. The practice supports the relegation of women to
domestic work (particularly in their own homes) by offering monetary incentives to not
work outside the home (Satz 1992, 127). Furthermore, it reinforces the connection
between women and child-bearing (Satz 1992, 127). Paying women to bear children for

others contributes to the maintenance of the stereotype that child-bearing is an essential
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task for women. Overall (1987) makes a parallel point. For the contract pregnant woman,
the practice reinforces the view that pregnancy is an important milestone in a woman’s
life (Overall 1987, 123). This is evidenced by the number of women who find a sense of
completion or self-satisfaction through contract pregnancy because they “’failed” at
pregnancy at an earlier point, whether by giving up a child for adoption or by having an
abortion (Overall 1987, 123; see also §1.3.3). Moreover, Overall argues that contract
pregnancy encourages uncritical endorsement of the use of women’s reproductive
capacities—whether such uses contribute, or do not contribute, to freedom and to a just
social order (Overall 1987, 125). By seeming to connect reproductive labor with
unrestricted choice, contract pregnancy ignores how reproduction can be used to

subordinate women.

Third, contract pregnancy promotes biological definitions of motherhood.”® In
custody battles between contract pregnant women and commissioning parties, courts tend
to award custody on the basis of genetic connections between parents and children.*® This
pattern equates the reproductive contributions of women and men (Satz 1992, 127).
According to Satz (1992), by failing to appreciate the unique contribution of gestation,
contract pregnancy reinforces the idea that, in reproduction, a woman’s proper role is to
gestate a man’s sperm (128). Women’s total reproductive contributions (i.e., egg,
gestation, birth), which is at least more involved than men’s, is given the same value as

men’s contribution (i.e., sperm).

Fourth, contract pregnancy supports race and economic oppression. Indeed, Satz
(1992) suggests that more work needs to be done to see if and to what extent contract

pregnancy actually deepens, as opposed to reinforces, inequalities other than gender.

38 Satz argues that contract pregnancy promotes genetic ties between mothers and children. The increased
attention on gestational contract pregnancy and the use of donor reproductive material challenges the
specifics of her argument, but the conceptual thrust can be widened to include connections between parents
and children. Even if donor material is used by a commissioning man and a commissioning woman, the
desire for a birth of a child rather than adoption demonstrates the significant role biology plays in
establishing parenthood. The commissioning party still has some control over the biological constituents of
reproduction; they can choose, from a selection of donors, that which is best for their future child.

39 See also Allen (1991) and Wald (2008). See §1.3.2 for a discussion of California court precedence for
favoring genetic-intended parents.
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Contract pregnancy involves and likely makes worse a number of inequalities other than
gender, such as racial and economic inequalities (128-29; see Also Allen 1991). For
example, if women who sell gestational labor in the United States are primarily women
of color, and commissioning parties are primarily white people, then contract pregnancy
will also seem to reinforce racial norms that subordinate women of color to the domestic
labor and service industries. The worry about racial and economic inequality is not
isolated to North America (Satz and Overall’s context). For contract pregnant women in
the global south, vulnerabilities arise from patriarchal, racist, classist, neocolonial, and

other oppressive forces.

Of the positive and negative perspectives on contract pregnancy that I have
reviewed, the Oppressive Norms view does the best at incorporating an intersectional
analysis because it is attentive to the way multiple axes of identity may be oppressed with
respect to contract pregnancy. The Oppressive Norms view also seeks to be attentive to
concrete barriers that contract pregnant women face. However, it misses an important
piece of women’s experiences: opportunities for resistance from within oppressive
contexts. On the Oppressive Norms view, it seems as if oppressive contexts automatically
trump possibilities for resistance. In other words, there is no clear opportunity for women
to use their contract pregnancy as a way to challenge aspects of their oppressed
situations. This is also true for the Commodification view, which ignores ways that
contract pregnancy may be negotiated in a way that challenges oppressive elements that

relate to commodification.

To summarize the current state of the feminist literature, I have divided feminist
responses into two broad approaches. According to the first broad approach (Challenging
Norms view and Choice Expansion view), contract pregnancy is able to enhance
women’s agency by undermining oppressive norms and expanding women’s reproductive
choices. According to the second approach, contract pregnancy constructs women’s
agency by maintaining oppressive norms and inappropriately commodifies women’s
reproductive labor. Each approach fails to meet Bailey’s two adequacy criteria. To give
an analysis of transnational contract pregnancy that is able to accurately depict the

oppression contract pregnant women face, and to acknowledge that contract pregnant
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women may be able to resist aspects of their oppression, a new concept is needed to
resolve the impasse between positive and negative feminist responses to contract

pregnancy.

24 Inserting Meaning into the Debate

The contract pregnancy debate is currently polarized. Perspectives that promote
contract pregnancy as a means of enhancing women’s agency fail to recognize that
oppression can undermine the ability of contract pregnancy to enhance agency. These
perspectives could be improved by a more explicit focus on the multi-faceted way
oppressive barriers affect contract pregnant women. On the other hand, perspectives that
view contract pregnancy as completely undermining agency fail to recognize
opportunities for resistance to occur from within those constrained situations. I propose
that what is needed to correct this polarization is an emphasis on meaningfulness. At the
beginning of this chapter, I outlined how oppression erases meaning. I now move to my

positive argument for a conception of feminist agency as a meaning-making exercise.
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Chapter 3

3  Feminist Agency and Thinking
3.1 Feminist Agency through Arendt

The central aim of my thesis is to defend a conception of feminist agency. The
intent of my conception is that it be useful in providing a more nuanced analysis of how
persons in highly oppressive contexts may resist oppression. More specifically, as |
mention in chapter 2, I want it to be useful for depolarizing the feminist debate on
transnational contract pregnancy. In this chapter, I outline the core of my conception of
feminist agency, which is drawn from Hannah Arendt’s conception of agency. Her
emphasis on meaningfulness, and her view that agency is situated within contexts of
resistance, make her theory of agency a useful starting point. From this starting point, I
develop my conception of feminist agency through Arendt’s conception of thinking,*
which refers to a particular method of critical reflection. The connection between
thinking and agency in Arendt’s work is underdeveloped (she was working on this
connection at the time of her sudden death). According to Seyla Benhabib (1996), Arendt
“leaves unexplored the motivational question of how perspicacious thinking and good
judgment*' could be translated into action [‘action’ refers to Arendt’s conception of
agency, which I discuss below]” (192). Not only does my conception of feminist agency
contribute to feminist theory and feminist literature on contract pregnancy, but I also aim

to contribute to Arendt scholarship by elaborating on the role thinking plays for agency.

This chapter will proceed as follows: first, I will further the discussion I began in
chapter 2 on meaningfulness, outlining its role within Arendt’s thought. Second, I outline
Arendt’s conception of agency, highlighting three features that I take as important

constituents of feminist agency. These three features are relationality, identity-formation,

40 Because thinking for Arendt is more specific than our colloquial understanding of term, I set it apart
from general cognition by putting the term in italics (except in quotations).

41 1 do not take up Arendt’s discussion of judgment in this project, but in chapter 5, I point to how my
project may be expanded to include a discussion of judgment.
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and resistability. Third, I will argue that feminist agency involves, at its core, the exercise
of thinking. Fourth, I respond to an objection that my account of feminist agency is

unable to gain traction in cases of severe oppressive socialization.

It will be my contention that feminist agency is a meaning-making enterprise.
Specifically, I will argue that the exercise of feminist agency provides opportunities for
women to contribute to the destabilization of their oppression in some capacity. I imagine
resistance to oppression to be a spectrum, with large-scale, collective action at one end
and small, individual acts at the other end. Thinking provides an agent entrance onto this
spectrum. I am largely interested in two connections between thinking and resistance.
First, the process of thinking itself may resist oppressive norms. Second, the process of
thinking may encourage or spark individual acts of resistance. For example, Salma may
come to realize that contract pregnancy is not a form of baby-selling and not immoral.
This thought itself resists oppressive norms. This thought has the potential to encourage
acts of resistance. For example, Salma may talk to other women in the clinic-hostel about
why contract pregnancy ought not be stigmatized as immoral, and how more can be done
to ensure that women like her understand the medical procedures and possible health
effects required by contract pregnancy. Along both lines, thinking can be a valuable

exercise for the women who undertake it.

Importantly, for Arendt, meaningfulness is not the same as truth. In chapter 2, I
said that “meaningfulness” as Arendt and I use it is roughly equivalent to colloquial uses
of the term. Namely, for Arendt, meaningfulness signifies the attribution of value terms
to some thing or event. These value claims can be aesthetic, moral, or epistemic. Arendt
introduces the distinction between meaning and truth in her critique of logical positivists
(namely Carnap) and other philosophers who conflate empirical investigation with
philosophical inquiry (LMT 8-16). Facts relate to truth; facts are knowable and
empirically verifiable. Humans cannot verify what facts mean through empirical
investigation because meaning is a normative enterprise. Metaphysics, for example, is a
normative enterprise (contra the positivists), about the negotiation of facts and how we
understand their meaning in relation to the human condition. Meaningfulness, and by

extension metaphysics, cannot be merely an empirical question. Another example is
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language, which is a structure that reveals meaning. Words alone are not true or false, but
rather, they are meaningful (LMT 98-99). We would not debate whether the word
“contract pregnancy” or “resistance” is true. We could only debate any predicates
attached to the word “contract pregnancy” (e.g., its being harmful or beneficial). In other
words, the meaning of the word is contestable, not the truth-value taken as separate from

the meaning.

Just as meaningfulness plays an important role in metaphysics and in language, it
also is relevant for moral inquiry. This is especially worth pointing out because current
philosophical trends in which neuroscience and evolutionary science seem to have the
final say on what is good, bad, right, or wrong.*> Moral terms do not solely correspond
with facts because they are meaning words. Facts are certainly relevant and important,
but they do not determine meaningfulness. On Arendt’s view, humans must negotiate
meaningfulness, both individually and collectively. We know certain facts about
transnational contract pregnancy. For example, we can say it is true that contract pregnant
women in the global south make less money for their services than contract pregnant
women in the global north. However, the meaning of these empirical facts is not itself an
empirical matter. To ascertain meaning (or meanings) requires negotiation—negotiation
by the individual contract pregnant women, which is my focus in this thesis, and

negotiation within broader communities as well (including academic ones).

To summarize, for Arendt meaning refers to a value attribution. The attribution of
value, of coming to understand something as meaningful, requires individual and
collective negotiation of that meaning. At this time, I am interested in feminist agency as
requiring individual negotiations of meaning. (A full account of feminist agency would
also require collective negotiation, but I cannot take this up in this project.) Next, I will
outline Arendt’s conception of agency, connecting it to the discussion of meaningfulness.
Then, I will argue that thinking provides for feminist agency the mechanism for

individual negotiation of meaning.

42 For reductions of morality to neuroscience or evolutionary biology, see Jesse Prinz (2008) and J. Green and J. Haidt

(2002).



59

3.2 Arendtian Agency

In this section I will highlight three features of Arendt’s conception of agency that
my conception of feminist agency will include. Specifically, I will suggest (1) that
feminist agency has a relational nature, (2) that identity-formation (i.e., disclosure of
uniqueness) is the function of agency, and (3) that the new beginning inherent in action
provides the core for feminist agency, which is an agency of resistance to oppression.
Before turning to these specific features of agency, I want to say something brief about
Arendt’s methodology in her treatment of agency. Her term for agency is action. Much of
her account of action involves metaphors. For example, action is distinction, it is to begin
something new, it is the disclosure of an agent’s self (HC 176-77, 184). Action takes
place “between men [sic]” in a “‘web’ of human relationships” (HC 183). The qualities
used to describe action include “boundlessness” and “unpredictability” (HC 190-91). As
these metaphors may suggest, there is some difficulty in moving from Arendt’s work
towards my account of feminist agency. Arendt is not a systematic thinker, nor does she
take herself to be giving necessary and sufficient conditions for agency.* As I endeavor
to provide an analytic framework for feminist agency, I use her work when it is
illuminating with respect to negotiating oppression. In doing so, I may at times present
Arendt’s philosophy as more systematic than it actually is. I ask for the reader’s charity
as I pay less attention to some nuances that are not relevant to my project. Second, a note
on language: like other conceptions of agency, action admits of degrees. In most cases,
Arendt describes agency in its ideal form, as a full-fledged, successful exercise. When
action is referred to in a way that acknowledges limitations, I will qualify the discussion

to note degrees of agency.**

3.2.1  Plurality

To paraphrase a quotation in the previous paragraph, agency takes place between

people in a web of relationships. This statement acknowledges the relational nature of

43 For an excellent description of Arendt’s methodologies, see Benhabib (1996), pp. 172-73.

44 For example, in “What Is Freedom?” Arendt discusses free and constrained action.
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agency. By relational, I mean that agency is constituted in and through an agent’s
relationships with others (including institutions).* Arendt’s term for the relational nature
of human life and human agency is “plurality” (I will use plurality and relationality as
interchangeable terms). Following Arendt, I suggest that plurality forms the foundational

structure of feminist agency.*®

To say that human beings exist in relation with others involves a descriptive and a
normative claim. Human beings are social and political creatures, who do not exist as
atomized individuals but who live together in communities and societies. This claim does
not merely describe human behavior, but provides a rich normative view about the nature
of human beings and human agency.”’ Indeed, for Arendt, human plurality is the “basic
condition” for agency (HC 175; Benhabib 1996, 109): a human being is not an agent
alone, but an agent within a web of interconnected relationships with other people and
within a social-political context. Here, the difference between social-political
relationality®™ and mere social relationality is key, and Arendt follows the Greek rather
than the Hellenistic philosophers on relationality. Social relationality would be a
descriptive, naturalistic conception of relationality. It would explain human behavior, but

not imply a philosophical concept of personhood or agency. As Patrick Hayden (2009)

45 Arendt’s concept plurality is consistent with feminist views of the relational self. For more on feminist
relational theory, see Jennifer J. Llewllyn and Jocelyn’s introduction to their 2012 edited volume Being
Relational and Catriona Mackenzie and Natalie Stoljar’s 2000 volume Relational Autonomy.

46 See note 24. In this respect, Arendt’s view is parallel to the feminist commitment to the relationality of
oppositional agency (Meyers 1998).

47 Arendt moves from her descriptive account of the human condition to her normative account without
argument. She recognizes this leap, but does not attempt to argue for it (see HC 11). Though Arendt has
been criticized for not providing a normative justification for her understanding of humanity’s political
personality (Benhabib 1996), I ignore this problem for now in order to focus on the important aspects of
Arendt’s view of agency. Given my focus on social justice, I assume that my readers will grant the slippage
between descriptive and normative claims.

48 Some Arendt scholars may balk at my use of the phrase “social-political” relationality. Indeed, for
Arendt “the social” refers to the problematic way in which homogenizing ways of identifying with others
become more important than political engagement. One might argue that on Arendt’s view, feminism
manifests the social in being a movement that organizes around an accidental feature of persons—their
womanness or their femaleness—rather than being interested in the uniqueness of human beings. I discuss
the social and its relation to agency in chapter four. See Dietz (1995) and Honig (1995) for more discussion
concerning Arendt’s relationship to feminist politics, and the relationship feminist thinkers have had
towards Arendtian politics.
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argues, “the pre-existing natural association within which people ally themselves for
specifically useful or necessary purposes” does not exhaust what Arendt describes as
plurality (97). Instead, social-political relationality is characterized by a Greek conception
of politics: “a space for the affirmation of political life of citizens who view one another
as free and equal precisely because they organize themselves” in ways that extend
beyond useful or physically necessary ends (Hayden 2009, 97). Later in chapter 3, I will
argue that meaning-making is the collective exercise that characterizes social-political
relationality.49 For now, I merely want to emphasize that relationality for Arendt is a

deep concept that refers to more than just a claim about our nature as social animals.

3.2.2  Uniqueness and ldentity-formation

The second feature of action that I import into my conception of feminist agency
is uniqueness. Because agency occurs within a web of relationships, the exercise of
agency continually shapes our identities. The exercise of agency is the vehicle by which
others come to know our identities. In other words, our acts inform others of who we
really are, and who we are is continually shifting as we continually act. Uniqueness, as a
feature of agency, stems from plurality. According the Arendt, plurality arises from the
“two fold character of equality and distinction” (HC 175). This implies a philosophical
conception of political relations between people. Humans are equal in that we are all
human beings (HC 8-9, 175). Despite differences in history, ethnicity, gender, sex,
geography, and whatever other fact we may point to that separates us, we share general
physical and psychological characteristics that allow us to relate to one another at some
level. We also share some general material conditions (HC 9). For example, climate
change is a global problem for all humans, even though one’s social, economic, and
geographic position may result in differential vulnerabilities and impacts due to climate
change. This broad similarity is what I take Arendt to mean when she says humans are

the same.

49 This understanding of social-political relationality as a space for political activity is slightly different
from, but not altogether contradictory to, feminist understandings of the social-political as institutionalized
systems of privilege and subordination. Although Arendt can accommodate feminist uses of “the political,”
she builds additional content into the concept; namely, a robust sense of what it means to live with other
human beings.
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However, Arendt also claims that humans are each distinct: If humans “were not
distinct, each human being distinguished from any other person who is, was, or ever will
be, they would need neither speech nor action to make themselves understood” (HC 175-
76). If plurality did not involve distinctness, then agency as a human capacity would not
be conceptually possible. By distinct, I mean more than simple ontic separateness (though
our separateness is a physical fact about human individuals). Rather, distinctness refers to
the rich uniqueness of each individual agent. Whatever similarities between my
characteristics and yours, we are substantively different people. The exercise of our
agency is what makes us radically different, despite whatever common characteristics
(e.g., gender) we may share. In other words, understanding who we are cannot be reduced

to a collection of facts that may describe us.

In this sense, we may not only say that plurality is the foundation for feminist
agency, but it is more specifically the foundation for the disclosure of an agent’s unique
self. As I read Arendt, the function of action is identity-formation. To call identity-
formation a function of action is not to say it is the goal of the exercise of agency, nor
that identity-formation is the end at which action is directed. Rather, as Bonnie Honig
(1995) puts it, identity-formation is best understood as a “by-product,” something that
occurs through the exercise of political agency (160). When an agent exercises agency,
the disclosure of her identity is a by-product. This disclosure includes the possibility that

identity is not stable and is continually performed and reformed through acting.>

To understand the role of identity-formation in conjunction with a conception of
agency, I find an analogy to virtue ethics helpful. We might say that a person reveals
herself as virtuous when she exhibits certain virtues. Under an Aristotelian virtue ethics
framework, a person develops a virtuous character by, in part, acting virtuously. A
similar movement occurs on the Arendtian picture. Through our agency and through

acting, we develop and perform’' our identities. These identities are not established prior

50 See also Silivia Stoller (2010).

51 The difference between agency as a performance or as an expression of identity is somewhat
complicated. Identity for Arendt is not an essential feature of one’s self, nor is it prior to one’s acting. To
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to acting, but through our acting we become who we are (Honig 1995, 140, 145). For a
second analogy, consider language development. Just as an infant develops a distinct
personality through learning language and through acting, so does an agent develop into a

political self through agency (Benhabib 1996, 109-110).

Because of the relational aspect of agency, identity-formation occurs in two
directions. The first direction is towards myself; my actions shape who I am and establish
(or develop) my identity. The second direction involves a ricochet effect, to others then
back to the self. Through the exercise of agency, an agent is able to shape her
relationships and her context. How an agent's actions are understood by others, how they
impact the world, and how they are taken up or inspire others’ actions also shapes an
agent’s identity. In other words, who I am is partially formed by how others understand
and remember me (HC 208). It is commonly accepted that identity, because it is socially
constructed and supported, requires the recognition of others. I cannot identify, in a
robust sense, as an alien-monster from another dimension, because no one would
recognize me as such. Not only does identity require recognition on Arendt’s view, but so

does agency.

Arendt’s description of agency as narrative is helpful for understanding the
connection between identity-formation and agency.’® On the narrative depiction of
action, the relational context in which our agency is situated creates stories. My acts have
implications—they spark other acts or they spark debate or they are taken to be
irrelevant. So, not only do my acts reveal who I am, but my acts form a story which

captures how my acts also cause, react to, inform (and so forth) others. Other people’s

say that agency expresses one’s uniqueness and identity does not necessarily collapse into an essentialist
framework (see Stoller 2010). However, to avoid problematic associations between notions of expression
and essentialism, I follow Bonnie Honig (1995) in preferring the language of “performance.”

>* Arguably, Arendt’s use of narrative is not just an analogy to or metaphor for action. Instead, it can be
interpreted as describing the structure of agency. My argument does not hinge on an argument for the
narrative model of agency, so I will not deal with it here. I do want to recognize the significance of
narrative for Arendt. For more discussion of narrative as a model for action, see Benhabib (1996).
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interpretations become intertwined throughout my story to the extent that Arendt says we
are the beginners of our own stories, but not the authors of them (HC 184-85). From the
metaphor of the narrative, we understand that our agency is not completely inseparable
from the implications of our acts, both what we cause and how our acts are interpreted by

others. How we understand our agency (and hence our own identity) depends on how

others understand our agency and our identities as well.”

3.2.3  Natality and Resistibility

Thus far, from Arendt, I have taken the ideas that a conception of feminist agency
is grounded in a relational understanding of agency that, in ideal instantiations, involves
the disclosure of a person’s unique identity. The third feature that I wish to borrow is the
new beginning inherent in agency. For Arendt, the central human capacity is to begin
something new—a capacity she calls 'natality.' From natality I draw the importance of
resistance. Natality is one of the core political concepts in Arendt’s work, important for
both her conceptions of freedom and agency. I will not do full justice to its significance
here, but merely show how I find it to be useful for thinking about resistance to

oppression.

To get a feel for the scope of natality, consider the following characterizations of
it. As a descriptive fact about human beings, natality refers to birth and is related to our
mortality (HC 8-9). Philosophically, Arendt takes natality to be the fundamental political
category—it is a second birth into the moral-political community (HC 9). Natality is the
human capacity to begin something new. The novel potential in human agency mirrors
the unpredictability and newness inherent in human birth. At times, Arendt identifies

natality with action: “To act, in its most general sense, means to take initiative, to begin,

>3 A relational theory of identity-formation does not entail further silencing for populations who are
silenced by oppressive constraints. Arendt’s theory of agency is not dissmpowering and can protect the
voices of members of silenced populations. First, Arendt’s view of identity includes a robust self-
constitution feature (see, for example, HC 176-79). Women are not passive in their identity-formation.
Second, the emphasis on uniqueness in Arendt’s theory has the potential to challenge the silence of
oppressed populations. A failure to recognize the voice of members of silenced populations is a failure to
recognize the uniqueness of the individual (see also HC 182-83). I will touch on this latter point in chapter
4.
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[. . .] to set something in motion [. . .] It is in the nature of beginning that something new
is started which cannot be expected from whatever may have happened before” (HC 177-
78). At other times, Arendt uses natality to define freedom (BPF 167; HC 233-36).

Indeed, these concepts are interrelated and interdependent.

It is my contention that natality in agency indicates possibilities for resistance.
This resistance will vary in degree and structure, and it is best understood as potential for
resistance. Exercising feminist agency facilitates or allows for resistance, but it does not
guarantee it. For example, Honig (1995) uses the term ‘resistibility’ to indicate the
possibilities of resistance inherent in action (137-38). For Honig, the key contrast to
resistibility is irresistibility. When something is irresistible, one is compelled to follow it
or take it up. To be resistible is to be able to offer something new, to break the pattern
(Honig 1995, 137-38). Action has the potential to resist not only the physical necessities
of life, but also social and political conformities, such as accepted social norms and
discourses (Honig 1995, 139; Hayden 2009, 94). Consider the following quotation, in

which Arendt recognizes that agency will be limited and influenced by context:

[Humans] are conditioned beings because everything they come in contact with
immediately turns into a condition of their existence. The world [. . .] consists of
things produced by human activities; but the things that owe their existence
exclusively to men [sic] nevertheless constantly condition their human makers.

(HC 9)

This quotation once again emphasizes the contextual, relational nature of agency. Like
many philosophers, Arendt acknowledges that conditions external to an agent impact the
degree of agency available to her. In her own political writings, Arendt worries about
how consumer-capitalism, modernism, and totalitarianism (to name a few examples) pose
political and intellectual barriers to the development and exercise of agency; or in other
words, how these structures compromise an individual’s ability to express her uniqueness
(BPF; HC 182, 230; OT). Although these external conditions affect agency, agents in turn
effect, change, and shape the conditions in which they live. The ability to effect these

changes is due to natality, the human capacity to begin something new.
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Natality, the condition that Arendt associates most closely with action (HC 9) is,
like relationality and identity-formation, foundational for feminist agency, but not in the
same way. Natality refers to a potential that is necessarily contained within agency, not a
constitutive feature. At times, Arendt seems to suggest that agency will always initiate
novel acts and meanings. For example, when describing action, Arendt states, “It is the
nature of beginning that something new is started which cannot be expected from
whatever may have happened before. This character of startling unexpectedness is
inherent in all beginnings and in all origins” (HC 177-78, my emphasis). From this
quotation, Arendt seems to suggest that all action has the character of natality, to some

degree or another.

However, Arendt does not always commit herself to such a strong view. Indeed, a
strong interpretation of the previous quotation is not sustained by Arendt’s own
argument. It is not the case that all and every action will initiate something new, because
human agency is unpredictable. The consequences of our actions, whether they begin
significantly new paths, can never be predicted (HC 191). There also needs to be certain
background conditions by which an agent’s acts can be situated and understood within a
context (HC 200-01). A more modest reading is better supported: all and every action, in
virtue of being an action, will contain the potential to begin something new (HC 200)54.
Insofar as agency pushes against a pre-existing norm or structure, it is a form of
resistance—though the degree of resistance may be minimal (recall the importance of
small acts of resistance for Mohanty) and may not align with what we think of as political
resistance. Because in action an agent may begin something new, the new action has the

potential to challenge and disrupt accepted social understandings or structures:

Action, no matter what its specific content, always establishes relationships and

54 Arendt’s discussion of power also supports the reading that natality is always a potential within agency.
Power, on Arendt’s view, is the potential that arises when humans act in concert with one another in a
shared political space. Power also contains the feature of resistibility. She states, “Power is always, as we
would say, a power potential and not an unchangeable, measurable, and reliable entity like force or
strength” (HC 200). The “only indispensible material factor” for power is that people live together, “so that
the potentialities of action [i.e., agency] are always present” (HC 201). But even this condition cannot
guarantee that “the potentialities” in agency will obtain. Resistibility is always a feature of human agency,
but it does not guarantee that something new results.
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therefore has an inherent tendency to force open all limitations and cut across all
boundaries. Limitations and boundaries exist within the realm of human affairs,
but they never offer a framework that can reliably withstand the onslaught with

which each new generation must insert itself. (HC 190-91)

Through the newness of action, agents open up the possibility of imagining new social
arrangements. This potentiality is available to the individual agent and, as the final

sentence of the quotation indicates, to collective agents.

To bring the threads of this discussion together, the best way to understand the
resistibility inherent in agency is as a force that pushes against some other structure.
Arendt’s examples of people who have understood or modeled action tend to be grand or
heroic figures, such as Jesus of Nazarath or Achilles. But, resistibility need not be grand
in the way we imagine Jesus or Achilles’ acts to be. In this sense, resistibility has a much
broader scope than resistance to oppression (which is my focus). All resistibility requires
is some push against an accepted norm. As I have discussed previously, action always
establishes relationships (with others or the world), and these relationships have the

potential to open up new possibilities for the agent (HC 182, 184, 246).

I want to briefly return to Klawiter’s interpretation of contract pregnancy and
show how the features of feminist agency, which I have drawn from Arendt, open up
possibilities for contract pregnant women to resist aspects of their oppression. I return to
Klawiter in particular because she offers Arendtian reasons why contract pregnancy
obstructs agency. Klawiter holds both the Commodification view, on which gestational
labor is inappropriately commodified in contract pregnancy, and the Oppressive Norms
view, on which contract pregnancy perpetuates oppressive stereotypes and norms about
women’s subordination to men. Put in Arendtian terms, Klawiter (1990) argues that
contract pregnancy (by constructing women as objects, as disembodied, passive, artificial
wombs to be manipulated by men) prohibits the resistibility of agency and the

performance of uniqueness (82-83). Here is a relevant summary of Klawiter’s view:

While technology can be utilized efficiently or inefficiently, it can never—no

matter how it is employed—encourage the development of meaningful and
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creative relationships between individuals. Surrogate contracts do not, as it is
frequently argued, increase the variety of human bonds possible, but rather reduce
human beings and human relationships to commodities to be bought and sold,
simultaneously stripping them of their essence—openness and possibility.

(Klawiter 1990, 83, my emphases)

Klawiter rightly acknowledges challenges that arise with the practice of contract
pregnancy, and that the practice may threaten human relationships and human agency.
However, Klawiter underestimates the power of the three Arendtian features I use to
construct feminist agency. Most notably, the resisitibility feature of agency cannot be
fully destroyed by oppressive barriers. Moreover, Klawiter underestimates the connection
between agency and identity formation. According to my conception of feminist agency,
exercising agency contributes to a woman’s identity. As contract pregnant women
negotiate the barriers they face in contract pregnancy, they become feminist agents.
Klawiter rejects the possibility that something new may emerge from contract pregnancy,
despite its oppressive elements. In the rest of this chapter, I will consider how individuals

may actualize these possibilities through thinking.

As an aside, it is worth noting that just because some act is an exercise of agency
(which includes resistibility) does not mean that we would automatically or necessarily
value or praise the act. Broadly construed, agency may not move toward positive or
morally praiseworthy (or liberatory) ends. Simply having resistability as a feature does
not make an act moral or valuable. For example, Arendt argues that totalitarianism is a
new form of government insofar as it razes the historical foundations for government and
operates according to an entirely new justification for government. As a new form of
government, totalitarianism exemplifies the resisitibility feature that is at the core of
feminist agency. But, totalitarianism is not a moral or legitimate form of government.
Arendt argues the opposite: Although totalitarianism begins something new (i.e., it
contains resistibility as a feature), it is illegitimate because it is destructive to human
agency (OT 460-64). This point is important because it emphasizes that agency itself is
neutral. People can act immorally, morally, or in morally benign ways. Although agency

is value-neutral, feminist agency is not. Feminist agency accepts and includes values
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associated with women’s liberation and resistance to oppression. I will not address

exercises of agency that undermine the possibility for agency itself.

To review: from Arendt’s conception of agency I have taken three features to be
particularly significant for feminist agency: (1) plurality, (2) identity-formation, and (3)
resistibility. From these, we have the basic framework for feminist agency. Each of these
features helps explain how feminist agency functions as a meaning-making enterprise.
First, the ability of women to be effective agents against oppression is a situated and
relational enterprise. It involves interaction between the agent and others—where others
may involve any number of groups, such as other contract pregnant women, health care
professionals, members of a community, or institutions. Second, the development and
exercise of feminist agency shapes and expresses the identity of the women. Identity-
formation is a continual process. Insofar as a woman develops capacities for feminist
agency, she becomes the kind of person who has greater capacities for agency more
broadly. Third, the exercise of feminist agency has the potential to open up new
possibilities for social relationships and ideas. I will not defend specific elements of this
framework at this time. After my conception of feminist agency is fully laid out, I will
defend aspects of these foundations at the end of this chapter and in chapter 4. With the
basic framework for feminist agency laid out, I will now fill out the structure with a
discussion of thinking, which will provide the resources I need to theorize about agency
aimed at resistance to oppression. I end the chapter by responding to an objection

regarding thinking as a condition for feminist agency.

3.3 Thinking as a Condition for Feminist Agency

In this section I will argue that Arendt’s conception of thinking is a condition of
feminist agency. I will also explain how feminist agency, as a relational practice that
reveals uniqueness and shapes identity, can be an exercise in resistibility. My central
argument is that the activity of thinking is the central feature of feminist agency. First, I
outline the role thinking plays in Arendt’s philosophy. I contend that thinking primarily
functions as a form of resistance for Arendt. Second, I argue that thinking can spark
resistance to oppression. This may occur in two ways. The process of thinking itself is a

form of resistance, and the process of thinking encourages acts of resistance. To make
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this argument, I appeal to Arendt’s view that thinking provides a mechanism for
preventing evil (EJ; LMT 3-6). Because agents engage in thinking, they are able to
negotiate meaning at the individual and collective level. I extend aspects of Arendt’s
argument that thinking prevents evil to oppression: Because feminist agents engage in
thinking, they are able to resist aspects of their oppression through the individual
negotiation of meaning (for this project, I restrict my view to individual negotiations of
meaning). Put another way, Arendt suggests that being moral requires us to think
(MacLachlan 2006). Because feminist agency involves a moral commitment to ending

oppression, then perhaps being a feminist agent requires a woman to think.

3.3.1  Structure of Thinking

The first step in my broad argument is to motivate a connection between thinking
and agency. According to Arendt, thinking is a “quest for meaning” that enables humans
to make sense of a set of facts, whether physical or social (LMT 78). I suggest that
thinking contributes to meaning-making by providing the first step in understanding and
enacting feminist agency. Particularly, I will suggest that there is a strong connection
between the resistibility feature of agency and the thinking. Although Arendt does not
formulate her view of thinking in relation to agency, through my discussion I hope to
make salient how the two are deeply connected.” As a quest for meaning, thinking begins
the process of challenging and renegotiating meaning that lies at the Arendtian core of

feminist agency.

To better understand how thinking contributes to the resistibility of agency, I will
elaborate on the function of thinking for Arendt and its key features, which are (1) a
withdrawal from the world and (2) an inner dialogue with oneself. The process of

thinking functions to enable an agent to negotiate the meaning of a phenomenon or an

55 Arendt’s treatise on humans’ mental lives, The Life of the Mind, was published posthumously following
her unexpected death in 1975. Though a draft of the sections on thinking and willing were complete, The
Life of the Mind only contains a rough sketch of Arendt’s view of judging. Though Arendt discusses the
connection between thinking and action in “Thinking and Moral Considerations” (originally published in
1971 and the foundation for the Life of the Mind), and though Arendt’s notes for lectures on Kant’s view of
judgment have been published, neither text provides a comprehensive view of the connection between
action and the life of the mind.
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event, or sets of phenomena and events, in relation to their broader context. In the Life of
the Mind, Arendt states, “The quest for meaning [i.e., thinking], which relentlessly
dissolves and examines anew all accepted doctrines and rules, can at any moment turn
against itself, produce a reversal of the old values, and declare these contraries to be ‘new
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values’” (LMT 176). Through the examination of normative commitments, thinking has
the potential to highlight and diagnose a problem with the way a phenomenon, event, or
norm is socially understood. This process, in turn, begins to re-make the meaningfulness
of the phenomenon, event, or norm in question. In the quotation above, Arendt describes
thinking in its fullest, most robust sense, as being capable of examining all normative
commitments and revealing new commitments. While all commitments may not be

actually up for debate at the same time, Arendt offers feminists an exciting process to

begin the negotiation of meaning with respect to social norms and practices.’®

As I have mentioned, Arendt’s formulation of thinking as a mental activity is
narrow. “Thinking” does not refer to our general use of the term; it does not capture
consciousness or cognitive acts of sense experience (LMT 187). Rather, thinking in the
Arendtian sense refers to a careful process of critical reflection that is characterized by
(1) a withdrawal from the world, and (2) an inner dialogue with oneself. Thinking
challenges already held beliefs or norms, but as an activity it does not yield positive
claims (LMT 77, 192; Diprose 2010, 42). For example, a woman with small children,
who has always believed women should be the primary care-givers within the family,
may abstract from the daily tasks associated with child-care and reflect on this situation.
This reflection leads her to challenge the social norm that it is proper for women to stay
home and perform domestic labor. This reflection does not yield a positive claim in the
sense of a directive for changing her situation, but it does pose a challenge to a social
norm that the woman previously accepted. What (1) and (2) entail, especially from a

relational feminist perspective, requires some elaboration.

56 It is worth flagging at this point that thinking disrupts identity as well as norms (Mack 2010, 24-26). |
will return to this point later, but want to highlight it here to show that while thinking may be conceptually
prior to action on Arendt’s view (at the very least, she explicitly formulates her view of thinking in the Life
of the Mind at a distance from her work on political agency), the two activities do not have strict boundaries
between them.
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3.3.1.1  Thinking as a Withdrawal from the World

(1) Thinking is characterized as a withdrawal from the world. The ability to
withdraw is more specifically, the “only essential precondition” for thinking (LMT, 78).
Withdrawal is important for being able to assess meaningfulness. We can contrast this
importance to scientific inquiry (i.e., investigating the truth of falsity of facts), which
does not require that one withdraw from the world. Knowledge claims, which can be
proven true or false, require one to be in the world. Take a biologist, for example, who
studies a particular species of bird, models of bird, bird habitats, climate effects for bird
populations, and migration patterns. This kind of inquiry requires continuous engagement
with the natural world to formulate and adjust one’s hypotheses. Similarly, take an
architect. An architect, or one of her team members, must know something about the
infrastructure of the area in which a client wishes to build—how the building will tap into
water, gas, and electricity supplies. The architect works with engineers to ensure the
structural soundness of her building plans. She must know something about what permits
the municipality requires to build on the desired location. These are activities that require
engagement with others and aspects of the world (e.g., municipality bylaws and
regulations, engineering principles, collaboration with experts). Unlike in biology or
architecture, individuals need not engage in the world in order to think critically. To
reflect on the meaning of practices or observations, a person has to withdraw from them,

remembering rather than observing the once-present phenomena.

The nature of thinking as a withdrawal may seem troubling from some feminist
perspectives, according to which abstraction has functioned in philosophy to ignore
women’s experiences and privilege men's. Arendt’s view is protected from this concern
insofar as relationality plays a cornerstone role. Just as relationality is a foundational
condition for agency, it is also a foundational condition for thinking. To be able to
withdraw from the world implies that one must already be in the world in the first place.
Though abstracted from them, both facts and experiences are still relevant to thinking.
Facts, observations, and experiences are what Arendt calls ‘particulars.” Because thinking
is a withdrawal, particulars are treated through remembering rather than observation

(LMT 77-78). According to Arendt, thinking “must prepare the particulars given to the
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senses in such a way that the mind is able to handle them in their absence; it must, in
brief, de-sense them” (LMT 77, emphasis original). Observations and facts, what Arendt
calls “visible sense objects” are primed for thinking by being made into invisible
“thought-objects” about which one can reflect and question. It is not just empirical facts
that are up for grabs with thinking—everything is, including social facts, moral norms,
and cultural standards, as evidenced by Arendt’s discussion of Socrates as the model
(Arendtian) thinker, reflecting on philosophical questions such as the nature of truth,

justice, and beauty (LMT 170-74).

Hence, Arendt formulates thinking within a deeply relational context rather than
the abstract, individualistic context that feminists tend to criticize.”” When an agent
withdraws to think about beliefs she holds, she is able to recognize that these beliefs
exists within a particular social context and have been shaped and influenced by that
context. For an oppressed person, thinking provides one way to uncover how oppressive
structures have shaped her own beliefs. Withdrawing from the world allows a person to
put her normative commitments in the interrogation room, to reflect on how they are
understood by her as an agent, to reflect on the material implications of her commitments,

and so forth. But the beginning point is always contextual, situated, and relational.

3.3.1.2  Thinking as an Embodied Activity

Feminists might pose a further worry about withdrawal and abstraction. Based on
the Life of the Mind, someone might argue that Arendt’s conception of the person is too
similar to problematic conceptions of the person as disembodied and ultra-rational.
Because Arendt does not say much about bodies or embodied experience, someone may
take her to think embodied experience is irrelevant or unimportant to moral deliberation.
This objection raises three questions: what is the relationship between thinking and
embodied experience? Second, because a disembodied view of the person or of agency

tends to cast emotion and reason as distinct, are affect and emotions relevant to thinking?

57 For examples of abstract, de-contextualized accounts of human reasoning, consider ‘the view from
nowhere’ posited by Thomas Nagel (1986) and John Rawls’s formulation of the original position in Theory
of Justice.
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From feminist perspectives, emotions and other affective experiences can support and
facilitate our rational capacities. A view that ignores these connections is impoverished.

Third, does abstraction require an abstraction from embodied experiences?

Below, I briefly make a case for why this disembodied view of the self is not
required for thinking in feminist agency. First, I look at Arendt’s discussion of Boethius,
who engages in thinking as a means of “escaping” from physical imprisonment. I will
argue that we need not interpret this discussion as necessitating the view that thinking
removes a person from lived experience. Second, I argue that an Arendtian perspective
on feminist agency is compatible with the claim that emotions and affect are relevant for
thinking. Third, I will lay out how I understand the abstraction required by thinking for

my conception of feminist agency.

First, according to Arendt, Boethius (a Roman nobleperson who was sentenced to
death and imprisoned without a trial) engages in thinking as a mechanism for negotiating
evil. In this discussion, Arendt presents an uncomfortable association between thinking
and abstracting from embodied, lived experiences. Thinking provides for Boethius a way
of escaping from his physical imprisonment, and from the theological doctrines that
operated in his society (LMT 160-61). The futility that motivates Boethius to turn to
philosophy is strong: in dire circumstances from which there is no possible physical
escape, the only meaning-making avenue left is a retreat into thinking. For Boethius,
thinking entailed a complete retreat from his embodied, lived experiences. But, Boethius’
retreat is not indicative of what thinking necessarily entails. For Arendt, Boethius
represents a trend in the Western philosophical tradition with separating mind and body.
This mind-body split is not a trend Arendt endorses. She states, “The unawareness of the
body in the thinking experience combined with the sheer pleasure of activity explains
better than anything else not only the soothing, consoling effects certain thought-trains
had on men [sic] of late antiquity but also their curiously extreme theories of power of
mind over body—theories clearly refuted by common experience” (LMT 163). I will
return to Arendt’s discussion of Boethius in a later section, but for now, the important
point is that thinking is compatible with (some) feminist commitments to experience and

cognition as embodied.



75

Second, thinking is compatible with feminist commitments to the relevance of
emotion in cognition. To say that experiences are relevant thought-objects does not entail
that, for Arendt, emotional experiences are relevant to the process of thinking itself.
Arendt’s treatment of affective experiences (as opposed to experience as empirical
investigation) does not assuage concerns about the alleged irrelevance of emotions to
thinking. What she calls “insights of experience” (which includes affective states), are at
odds with the negotiation of meaning that characterizes thinking. Arendt says these
insights are “at best incidental by-products” of thinking (LMT 181). More generally,
Arendt gives no special epistemic value to emotions. For her, emotions are part of our
physical lives, much like our inner organs. It is only through reflection and mediation
(i.e., thinking) that emotions become meaningful (LMT 31-32). In this case, emotional

experiences are subordinate to thinking and not incorporated into the process of thinking.

Third, it is important to note that the abstraction required by thinking does not
entail an abstraction from lived experiences. This puts the points about embodiment and
emotion in a different way. Some feminists are wary of views that require a person to
“abstract from” herself in order to critically reflect. Such abstractions may seem like a
rejection of the value of embodiment. On my view, the self is a mere abstraction, and my
appropriation of Arendt’s views do not entail that withdrawing from the world is a
withdrawal from one’s (emotional and embodied) self. Here is how we should understand
the withdrawal in thinking for my conception of feminist agency: the self, for Arendt, is
dually conditioned. One of these conditions is agency: the exercise of which shapes one’s
identity. The self is also conditioned by its context, both physical and moral-political. At
this point, we can see how embodiment and emotion enter into thinking. Our moral-
political conditioning is not only mental (e.g., in beliefs) but also embodied (e.g., our
comportment in relation to things and to others). Rosalyn Diprose (2010) refers to this
conditioning as the self’s “somatic reflexivity”: a responsiveness of the body, a relation to
norms that govern the body but do not fully determine the body (45-47). According to
Diprose (2010), the somatic reflexivity of the body is already a ground for both agency
and for thinking because it is the feature that contributes to people’s uniqueness (46). Our
context, our histories, our relationships, our socialization—all these features partially

shape identity and are relevant to explaining the ‘who’ of the agent. Thus, when an agent
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withdraws from the world to think, she does so as herself in this deeply contextual,

relational sense.

To put the point another way, abstraction in thinking is unlike Rawls’s
formulation of the original position (the epistemic beginning point for determining
principles of justice) in Theory of Justice.”® For Rawls in Theory of Justice, most social
facts about individual agents, including gender, race, and economic position, do not
factor into the reasoning process of the original position (16-17). Leaving aside the
question of whether such exclusions are legitimate, an Arendtian view does not
necessarily require this level of abstraction. Thinking produces an individually-negotiated
meaning, and we need social context to be able to say who the individual agent is. When
a self thinks in the Arendtian sense, she does so as a gendered, racialized, classed, (and so

forth) agent.

3.3.1.3 The Relational Structure of Thinking: An inner dialogue with
oneself

Once withdrawn from the world, an agent engages in an inner dialogue with
herself to think. This inner dialogue is the second characteristic of thinking. Just as
context remains important in withdrawing from the world to think, relationality also
remains central. Even though thinking is a solitary activity, it has a relational structure,
characterized as an inner dialogue with oneself, or as the “two-in-one” (LMT 179-93).
Whereas Arendt characterizes withdrawal as the essential precondition for thinking, she
describes inner dialogue as the essence of thinking (LMT 185). The agent as thinker is a
single unit, but not a homogenous unit. The relevant relationship for thinking is one’s
relationship to oneself. Thinking recognizes the difference that is inherent in our identities
(LMT 185-87). Arendt compares the inner dialogue of thinking to musical tone: to
harmonize, which is a kind of unification, you need at least two units (LMT 183). The

thinking agent has the same internal structure. When an agent engages in the world or

58 I am not claiming that Arendtian thinking plays the same function as the original position; indeed, I
think such a claim would be false. Rather, Rawls is a helpful counterpoint because he excludes certain
kinds of facts from being relevant to moral deliberation (at least in determining principles of justice).
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exercises agency, she does so as a one unit.”> When an agent thinks, however, she does so
for-herself, she can relate to herself, and she can negotiate meaning with herself. As

Arendt puts it:

Nothing perhaps indicates more strongly that man [sic] exists essentially in the
plural than that his solitude [i.e., thinking] actualizes his merely being conscious
of himself, which we probably share with the higher animals, into a duality during
the thinking process. It is this duality of myself with myself that makes thinking a
true activity, in which I am both the one who asks and the one who answers.

(LMT 185, emphasis original)

Even though thinking is performed by a solitary individual, it maintains a relational
structure through a self-relation, that is, the inner dialogue an agent has with herself. It is
no mistake, I think, that the section of the Life of the Mind entitled “The two-in-one” is
immediately preceded by the section in which Arendt offers Socrates as the model
Arendtian thinker. Socrates models well the inner dialogue characteristic of thinking.
Yes, Socrates led others collectively in negotiating meaning; but he also recognized that

the individual activity of thinking has a dialogical structure.

On Arendt’s view, even though thinking is an individual activity, its structure
mirrors the relational structure of agency. Given the centrality of the relational structure
of thinking itself, we ought not worry that Arendtian thinking is too individualistic. The
view of the self as the two-in-one is still a form of individualism, but the kind of
individualism that feminists can accept. It is not an atomized form of individualism that
denies that the self is relationally constituted. Some feminists may still be troubled by
thinking’s individual nature. Specifically, some feminists may claim that any individual
negotiation of meaning in inadequate for resistance to oppression, which requires
collective action to be effective. I will not this objection in full here, but I do not think
feminists should be worried that thinking is only an individual activity. In this project, I

am concerned with the individual negotiation of meaning, which is only a first step.

59 Arendt labels this one-ness ‘consistency’ as opposed to unity.
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Thinking contributes to and makes possible collective resistance. More work is needed to
show these connections, but I believe such arguments can successfully show that thinking

plays a role in building collective resistance.”

To take stock of the function thinking plays for Arendt: Thinking, characterized
by a withdrawal from the world and an inner dialogue, allows a person to examine and
reorient her normative commitments in regards to a particular event, phenomenon, or
norm. More specifically, thinking enables oppressed persons to destablize oppressive
meanings and to begin to orient their experiences toward liberatory meanings. Thinking
does not refer to a battle of ideas, in which a currently held belief or practice is tossed
away in preference for a new one. This kind of depiction of thinking ignores the power of
natality and the potential for resistance (Diprose 2010, 42). In challenging norms thinking
cultivates within the thinking agent an orientation toward future new beginnings and new
modes of being (Diprose 2010, 42). For feminist agency, thinking is promising if it
empowers contract pregnant women to (re)orient the meaningfulness of contract
pregnancy towards liberatory ends. Thinking does not guarantee this shift, but it does

enable such a shift.

3.3.2  Thinking as a Neutral Activity

The central aspect of my conception of feminist agency is thinking. | have
elaborated on its two main features: a withdrawal from the world and an inner dialogue
with oneself. Before explaining how thinking makes up the central part of feminist
agency, | want to clarify one aspect of my view in relation to Arendt’s. According to
Arendt, part of what makes thinking a non-constructive exercise is its normative
neutrality.®! Thinking is a mere procedure that does not yield precise moral principles and

does not directly change the world (LMT 71, 176-77, 191-92). As a result, the exercise of

60 See chapter 5.

61 I have highlighted neutrality as a “problem” which may cause some concern for my project on feminist
agency. Properly speaking, that is, for Arendt, neutrality and causal inefficacy are not problems but are
categorical distinctions. Thinking is one of three human mental activities; the other two are willing and
judging. Each activity is autonomous and performs a distinct function in mental life (e.g., LMT 213-16).
Thus, my argument above will not refute the neutrality or causal inefficacy of thinking, but will show how
these characteristics do not entail that thinking has no bearing on agency or morality.
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agency (of which thinking is a central component) will not always nor necessarily lead to
non-oppressive ends. However, in rejecting certain beliefs, thinking leaves open
possibilities for new, non-oppressive meanings. These are the specific possibilities in
which I am interested. Thinking can be neutral in what it results in, but can encourage an
agent towards effective resistance of oppression. In §3.3.2, I will argue that the neutrality
of thinking is consistent with thinking encouraging resistance to oppression, which is a
value-laden goal. Using this discussion as my basis, I will go on to argue that thinking is

able to facilitate the resistibility feature of agency.

Arendt notes that thinking sometimes seems to have by-products in the form of

moral principles. She argues:

It [thinking] does not create values; it will not find out, once and for all, what ‘the
good’ is; it does not confirm, but rather, dissolves accepted rules of conduct. And
it has no political relevance unless special emergencies arise. That while I am
alive I must be able to live with myself'is a consideration that does not come up

politically except in ‘boundary situations.” (LMT 192, my emphasis)

The first part of this quotation confirms that thinking is a non-constructive enterprise that
does not offer positive claims. The second part, which I have italicized, suggests
something far stronger: that thinking as a withdrawal from the world is not relevant to our

engagements in the world, except in severe circumstances.

As I read Arendt, we should not understand this claim to be as extreme as it seems
at first glance. Arendt does not treat thinking as an exclusive exercise that only applies in
some situations or is only accessible to some groups of people. First, Arendt does not
restrict thinking to a small sub-set of phenomenon that may require special reflection at
particular times (e.g., big moral questions), but often encourages thinking in relation to
many aspects of human life. For Arendt, thinking is (or is possibly, or ought to be) an
activity in which humans frequently and usually engage. No one group of people, such as
professional thinkers, has a special claim on the exercise of thinking. According to
Arendt, the professional academic engages in an impoverished form of thinking if such an

exercise is too abstract to be applicable in people’s lives: “The answers we receive [from
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the professional academic] are always too general and vague to have much sense for
everyday living, in which thinking, after all, constantly interrupts the ordinary processes
of life—just as ordinary living constantly interrupts thinking” (LMT 166). For our
purposes, Arendt’s critique of the professional academic is not important—what is crucial
is the implication that thinking is an activity that normally appears in the course of daily
living. We can think in the Arendtian sense about anything we encounter—science, art,
practical economics, and so forth. Morality, then, is just one small part of what might
constitute a thought-object. Hence, Arendt might not be as restrictive as she seems to be
in claiming that thinking is not usually relevant to social-political contexts; rather, these

contexts are a few of the many possible contexts in which thinking plays a role.

Second, the important distinction Arendt makes is between a principle and an
ability. Thinking is neutral in the sense of producing any moral principles or guidelines.
However, thinking does cultivate in an agent a responsiveness towards the world that has
moral and social-political implications. According to Arendt, “The manifestation of the
wind of thought is not knowledge; it is the ability to tell right from wrong, beautiful from
ugly. And this, at the rare moments when the stakes are on the table, may indeed prevent
catastrophes, at least for the self” (LMT 193, emphasis mine). What thinking develops in
an agent is the ability to negotiate meanings so that one can make moral decisions. This
ability does not determine or guarantee that an agent will (in the moral realm) act
morally. However, it is a condition of feminist agency that an agent be able to negotiate
meaning. In this sense, the failure to think has serious repercussions. To make moral
choices requires that a person think (MacLachlan 2006). If a person does not engage in
thinking, she will not be able to adequately negotiate moral choices. On the reverse side,
the ability to think empowers an agent so that she can engage in moral deliberation in a
justified, adequate way. I think it fair to say that Arendt’s use of words such as “special
emergencies,” “boundary-situations,” or “when the stakes are on the table” capture far
more of life than these words tend to imply, especially considering the pervasiveness of
oppression. Herein lies the true power within feminist agency—to resist oppression

through the negotiation of meaning.
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3.4 Thinking and Possibilities of Resistance

It is my contention that thinking provides the mechanism for the individual
negotiation of meaning within feminist agency. In this section, I provide the substantive
argument for that claim in a way consistent with Arendt’s claim that thinking is value-
neutral. Following from the previous section, if we take Arendt at her word that thinking
is a neutral activity, we need a richer understanding of how thinking relates to agency.*
In other words, how is thinking adapted from being a procedure one undergoes to having
specific moral content, which for my purposes is resistance to oppression. This
connection is best expressed by Arendt’s claim that thinking provides a (by no means
exclusive) means of preventing evil (LMT 3-6, 13; RJ 160). I will argue, by analogy, that
thinking provides a means of resisting oppression. The structure of oppression parallels
the structure of evil. I alluded to this comparison earlier, in my comparison between

oppression and the totalitarian aspects of concentration camps.

Although Arendt distances her analysis of thinking from questions about agency
in the Life of the Mind, these connections are present to her from the beginning of her
project. In the introduction, she formulates a suggestion about the connection between

agency and mental life:

Might not the problem of good and evil, our faculty for telling right from wrong,
be connected with our faculty of thought? [. . .] Could the activity of thinking as
such, the habit of examining whatever happens to come to pass or to attract
attention, regardless of results and specific content, could this activity be among
the conditions that make men [sic] abstain from evil-doing or even actually

‘condition’ them against it? (LMT 5)

62 When Arendt claims that thinking cannot change the world directly, she means something along the
lines that mental states are inefficacious. A thought cannot gestate a babyi, till the land, or vote in an
election. Though the causation of mental states is contentious, that debate does not have serious
repercussions for Arendt’s argument (or mine). See LMT 70-71 for Arendt’s discussion of causal inefficacy
and thinking.
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In this formulation of the question, Arendt anticipates some of the concerns we would
face in making the connection between agency and thinking. For example, she references
the neutrality of thinking by putting less importance on the “results and specific content”

of the thinking process than on the process itself.

For Arendt, ‘evil’ is not an ideology or a doctrine, but a large-scale, factual,
empirically recognizable set of events and relations (EJ; RJ 159). Arendt does not explore
evil through particular moral principles that we normally associate with discussions of
evil, such as ‘Torturing people is evil,” or ‘Genocide is evil.” Instead, she takes a more
general conceptual approach to evil; evil acts or events are those that destroy conditions
that make human agency (indeed, human life itself) possible. Evil erases meaning and
prohibits new actions from having meaning; evil reduces relationality to atomized
individualism; evil reduces uniqueness to homogeny (EJ, OT). With this more general
approach, then, evil is not necessarily a rare occurrence. When covering the Israeli trial of
the Nazi war criminal Adolf Eichmann, Arendt observes that though Eichmann
performed evil acts, he was not wicked in the colloquial, intentional sense (EJ). Generally
speaking, Eichmann was an ordinary man. Eichmann’s evil stemmed from his
thoughtlessness, that is, from not engaging in thinking. Eichmann only engaged in means-
end reasoning without reflecting on the broader implications of his decisions. One of
Eichmann’s ‘responsibilities’ was the logistics of transporting Jews to concentration
camps. This was Eichmann’s assignment, and he sought to complete it with efficiency
and with a removed sense of responsibility. From her observations of the trial, Arendt
relates, “Eichmann, who never made a decision on his own, who was extremely careful to
always be ‘covered’ by orders, who—as freely given testimony from practically all the
people who had worked with him confirmed—did not even like to volunteer suggestions,
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and always required ‘directives’ (EJ 94). The material implications of Eichmann’s
efficiency—the number of people sent to live in horrible conditions or to die—was not
salient for Eichmann, not even in the sense of feeling remorse (EJ 135). If he had
engaged in thinking, Eichmann might have realized the ways in which his activities
contributed to the destruction of conditions which make human agency possible—how

concentration and death camps sought to erase individuality, how all possibilities for
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agency were removed from prisoners, and so forth. But, Eichmann failed to think, and he

failed to take responsibility.

One of the most striking aspects of Arendt’s analysis is the focus on Eichmann as
an individual (EJ 285). It was not (merely) Nazism as an ideology that was evil, but
Eichmann himself. Eichmann was on trial for his complicity in the Holocaust, and it was
not Nazism or Nazis in an abstract sense that were on trial. Eichmann as an individual
was responsible for his complicity in evil-doing. Yet, thinking could have prevented evil.
As we know from previous discussions, thinking does not produce principles that
condition people against evil. It is the process, not necessarily any particular results from
that process, which play the crucial role. Thinking as a process of analytic reflection
cultivates a skill and a perspective in people that allows them to respond to facts and
events in a critical manner (RJ 166-67). To this, I add that thinking can cultivate skills
that facilitate resistance to oppression. The resistibility inherent in Arendtian agency
manifests through how an agent responds to thinking, through the cultivation of the
capacities needed to resist oppression. Thinking creates space for new possibilities and
normative commitments that do not conform to the ideologies or the structures of

previous social and political practice.

The role thinking plays in preventing evil points to the role it may play in resisting
oppression. Like evil, oppression is a large-scale, factual, empirically recognizable set of
events and relations. We can point to patterns of privilege and discrimination through
material and psychological forces of oppression (Bartky 1990; Cudd 2006). Given these
similarities, if a failure to think contributes to the perpetration of evil and if thinking
contributes to preventing evil, then thinking can contribute to resisting oppression. Again,
this similarity is due to a process of reflection. In order to become the kind of self that
resists oppression—in other words, a feminist agent—a person must be critically

responsive to oppressive structures and phenomena.

Arendtian agency will always be unpredictable. No formulation of agency will
guarantee that the exercise of agency will positively support the conditions that made

agency and other goods (e.g., autonomy) possible. However, the connection between
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thinking and agency points to a conception of responsible agency, the exercise of which
maintains a respect for the very conditions that make it possible. Because I am concerned
with possibilities for resistance to oppression, I want to say something about good or
legitimate forms of Arendtian agency—forms that contribute to liberatory relationships
and to opportunities to perform uniqueness rather than to the limiting of those
possibilities. Building from Eichmann and the claim that his evilness stems from or is
correlated with his thoughtlessness, I suggest that when agency is exercised thoughtfully,
agents can challenge and destabilize norms that govern and surround them, specifically
oppressive (or otherwise evil) norms. The ability of women to be effective agents against

their oppression, then, begins with thoughtful agency.

I will now offer my conception of Arendtian feminist agency, as it is applied to
transnational contract pregnancy: The ability of a contract pregnant women to be an
effective agent against her oppression requires that she withdraw from her situation in
order to reflect on it through an inner dialogue with herself. This process can empower a
contract pregnant woman to confront and destabilize how she understands her
experiences, the challenges she faces, and the benefits she receives. From this process of
critical reflection, there is the potential for new possibilities for understanding to emerge.
Relatedly, it allows for a contract pregnant woman to reshape her identity and to develop
(or further develop) capacities for feminist agency. Thinking, hence, has the potential to
contribute to and encourage acts resistance to oppression and to the initiation of new

meanings through the exercise of feminist agency.

This conception of feminist agency adds nuance to the current feminist debate on
contract pregnancy. Recall Salma, and her statement that for her, selling gestational labor
is a compulsion (Pande 2009; Bailey 2011). In chapter 2, I argued that feminist
discussions regarding contract pregnancy were unable to appreciate how Salma’s contract
pregnancy may be meaningful as a form of resistance, even though the steps that led her
to undertake it were not freely chosen. My conception of feminist agency can account for
such meaningfulness. Moreover, it meets the two adequacy criteria that require attention
to women’s experiences and an intersectional analysis. First, feminist agency takes

seriously how choices or aspects of them become meaningful in women’s lives, thereby
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meeting the condition that women’s experiences are taken seriously. Second, feminist
agency appreciates the uniqueness of each woman, which protects against over-
generalized accounts of contract pregnant women’s experiences. By examining
meaningfulness and possibilities for renegotiating meaning, my framework for feminist
agency is better able to articulate these nuances than current resources available in the

feminist literature.

3.5 Thinking and Oppressive Socialization

In this section I respond to an objection to my conception of feminist agency that
arises with oppressive socialization. My conception of feminist agency is intended to
open up possibilities for understanding resistance within extremely oppressive contexts.
However, some feminists may argue that my emphasis on thinking, which is a form of
critical reflection, weakens feminist agency. In particular, in cases of extreme oppressive
socialization, for example, processes of critical reflection seem limited in their ability to
enhance agency.” According to Paul Benson (1994), even if an agent reflectively thinks
about the relations between her motives, desires, and values, if she has been oppressively
socialized she may not find those relations troubling. Benson argues that agents need
certain self-reflexive attitudes, such as self-worth, and there needs to be sufficiently just
background conditions to protect agency. Critical reflection alone cannot protect it. I
agree that promoting just social conditions is an important component of an anti-
oppression theory. I also agree that critical reflection will not always be successful in
destabilizing oppressive meanings for people who have been extremely oppressively
socialized. However, my conception of feminist agency, with its emphasis on thinking, is

not utterly powerless in its ability to challenge oppressive socialization.

In this section, I will argue that thinking as a part of feminist agency can

constitute a transformation experience in which an agent develops her capacity for

63 I have one qualification. Many people, to some extent, are oppressively socialized because
contemporary societies are patriarchal, racist, classist, or otherwise oppressive. Oppressive socialization on
many levels may be problematic, but I restrict my concern to people who define their identities in terms of
their subordination (see Hill 1991 and Babbitt (1996).
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feminist agency and that such transformation experiences are motivated by contradictions
within a person’s lived experience. In responding to the objection raised by oppressive
socialization, I will also elaborate on how thinking can be encouraged or initiated. From
the perspective of feminist agency, thinking is not a procedure that automatically results
in resistance to oppression. A procedural view of feminist agency would be one in which
adherence to the right process yields resistance. A substantive view of feminist agency
would be one that requires additional adherence to certain values or commitments. My
conception is substantive in that it requires thinking to be aimed at a certain kind of self-
definition that aims at resistance to oppression or that values the self as an effective
agent. Through its contribution to identity-formation, thinking is able to actualize the

resistibility feature of feminist agency.

My test case for oppressive socialization will be the Deferential Wife, as put
forward by Thomas Hill (1991). The Deferential Wife defines herself through her
subordination to her husband. Her desires and wishes are formulated in response to her
husband. Even though the Deferential Wife believes men and women are equal, she
believes she should serve her husband’s needs. This case is troubling for feminists
because the Deferential Wife seems unmoved by concerns of justice to desire a change in

her subordination.

Given my previous arguments, there are two plausible responses to the
Deferential Wife and the objection of oppressive socialization. First, I might say that
thinking is not accessible to the Deferential Wife. If thinking is a process that uncovers
and scrutinizes assumptions, then the oppressively socialized person who re-affirms the
beliefs and values that oppress her has not really taken up thinking. The Deferential Wife
may have initiated the thinking process, but something happened, or failed to happen, for
thinking to be a meaning-making exercise. We might say that the Deferential Wife is
thoughtless (which contributes to the maintenance of her oppression), much like
Eichmann was thoughtless (which contributed to his evil acts). This first response is
unattractive. It fails to acknowledge the very possibility that my conception of feminist
agency is intended to address; that is, that resistance is possible within severely

oppressive situations.
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The second response to the challenge posed by the Deferential Wife is the one |
will develop below. I will argue that people are motivated to engage in thinking by their
experiences of contradictions between competing aspects of their lives, such as between a
person’s experiences and accepted social norms. When the Deferential Wife experiences
contradictions, these contradictions can initiate a meaningful change in her self such that

she develops the capacity for feminist agency.

3.5.1  Consolation Motivates Thinking

Arendt’s discussion of what motivates thinking is instructive for answering the
objection posed by oppressive socialization.® There are three existential conditions
Arendt identifies as prompting us to think: immortality, wonder, and consolation. The last
condition, consolation, provides a clue to understanding what might prompt thinking in
cases of extreme socialization. Consolation prompts a withdrawal away from the world
because the world is painful and causes one to suffer. Once withdrawn and able to think,
a person is able to “reconcile” herself to her horrible situation and seek comfort from the
material pain she faces. At this point, I want to return to the example of Boethius, which I
discussed in a previous example. As a reminder, Boethius engaged in thinking as a way
of dealing with evil, specifically, with the injustice of being thrown into prison and

sentenced to death without trial.

I understand Boethius’ turn to philosophy as a reconciliation between
contradictions in his lived experience. (I have already shown that his reconciliation as a
mode of escape from his circumstances is not a necessary feature for thinking.) Boethius’
physical suffering (and perhaps his mental-psychological anguish, though such
experiences are not explicitly referenced), prompt his total withdrawal into thinking.
Upon reflection, conceptions of God and goodness did not fit Boethius’ lived experience
of evil (LMT 161). This reinforces a previous claim about somatic reflexivity, which is

the body’s responsiveness to the norms that govern behavior (Diprose 2010). We feel,

64 Motivations for thinking are not “purposes” or “ends” of thinking. Arendt understands having a purpose
or an end as indicating that there is a final product that results from the activity. This point is important,
because thinking is a good for its own sake, and an agent does not need a purpose of justification to think
(LMT 129).
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from psychological and physical aspects of ourselves, when our lived experiences do not
mesh with the norms we accept as being authoritative for experience. For Boethius,
according to Arendt, evil could not be reconciled with theological accounts of God’s

goodness and power.

The lesson in Boethius is that feeling fragmented and disunified, whether merely
psychologically or also in terms of physical wellness, prompts critical reflection about the
sources of this fragmentation. Oppression, like physical imprisonment, can lead to one’s
identity being fractured. Fragmentation is a way of the self being separated such that
one’s identity is scattered in many pieces (Bartky 1990). For oppressed persons,
fragmentation occurs when they believe they are equal to the dominant group, but do not
feel equal in their daily lives or experience equality. This fragmentation is not the inner
dialogue that characterizes thinking as a relational structure, but a form of atomization
that removes possibilities for inner dialogue. Fragmentation can result from
psychological or physical sources of oppression. Oppressed people may experience a
number of psychological forces of oppression, which target them insofar as they are
members of undesirable or disadvantaged groups. Psychological oppression likely to be
faced by contract pregnant women includes degradation, objectification, and indirect
psychological oppression in which an oppressed person comes to accept the attitudes or
beliefs of the dominant group (Cudd 2006). These forces of oppression are certainly
psychological, but they are also intimately connected to women’s bodies. The contract
pregnant woman'’s objectification focuses on her womb. Her degradation focuses on the
way her body is viewed as dirty and sexualized. Thus, psychological oppression that
targets the contract pregnant woman will impact how she feels towards and within her
body. I also suggest that these forces will conflict with how a contract pregnant woman
views her body. For example, she may not feel as if her gestational labor has anything to

do with sex.*” This feeling conflicts with the dominant social norm.

65 Indeed, Pande (2009) points out that some Indian people have the mistaken view that contract pregnancy
requires a woman to have sex.
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From the account of Boethius, we understand how thinking helps an agent to
reconcile contradictory aspects of her experiences. There is evidence of such
contradictions within reports from contract pregnant women and ethnographies of
transnational contract pregnancy. For a contract pregnant woman in Gujarat, pride for
helping a commissioning party have a child may be devalued by the commodification
relationship between the woman and the party. A contract pregnant woman’s experiences
can conflict with accepted norms (e.g., market norms) in ways that prompt a contract
pregnant woman to think. These experiences cannot be separated from a woman’s
relation to her own body and the contractual gestational labor of her body. Her lived
experience is filled with these contradictions. When viewed in relation to their families,
their communities, and to social discourse, contract pregnant women’s identities can
become fractured in a myriad of ways (Pande 2009, 2011): she is a good mother for
providing some income, and yet she is a poor mother for “selling” an embryo she
nurtures through gestation. She may be shunned for not providing for her family, and yet
her work is not the legitimate, socially acceptable kind. She harms her family by
gestating for a stranger, but she helps another family begin. The same experiences that
are categorized and understood oppressively are also experienced by contract pregnant

women in more complicated ways.

I am not suggesting that all contract pregnant women in Gujarat experience
contradictions in their lived experience, nor that they each feel as if their experiences
contribute to the fragmentation of their identities. My claim is that contradictions within
lived experiences of oppressed persons is a documented phenomenon highlighted by
feminists, and insofar as it is commonly cited, and given such evidence within empirical
studies or investigative journalism on contract pregnant women’s experiences, there is
good reason to think that many contract pregnant women in India face these kinds of
contradictions (Mohanty 2003; Pande 2009, 2011; Bailey 2011). How some experiences
do not fit within dominant ideologies and discourses hints at the promise of women being
prompted to think when their selves become fractured due to oppression. Contradictions
within a contract pregnant woman’s life create a need or an urge for thinking, the healing
force that brings stability back to one’s identity. And, while these contradictions have a

psychological element, they also are connected to a woman’s experience of her body and
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her understanding of what her body’s activities—such as contractual gestational labor—

mean.

3.5.2  Thinking and Identity-Formation

As a part of feminist agency, thinking is a substantive process that requires an
agent to develop a certain kind of self; namely, a self that is open to possibilities for
resistance. The lived contradictions in experience and need for consolation are examples
of such openness. In this section, I elaborate on how thinking contributes to the formation
of a woman’s identity. Specifically, lived contradictions spark a transformation
experience—that is, thinking—that builds a different kind of self. This self is a feminist
agent, a self that can be an effective agent against her oppression (including oppressive

socialization).

According to Susan Babbitt (1996), transformation experiences play a key role in
overcoming oppressive socialization. Such experiences help change how an agent views
what is conducive to her flourishing through a new understanding of what is a rational
and objective interest for her (Babbitt 1996, 38-46).°° Transformation experiences shape
an agent’s self so that she develops into an agent who is able to resist oppressive

frameworks in ways previously unavailable to her (Babbitt 1996, 45-52).

Babbitt identifies the problem of oppressive socialization as a problem of
selfthood. According to Babbitt (1996), the Deferential Wife “fails to possess an adequate
self” for agency and for related characteristics, such as self-respect (44). To translate
Babbitt’s claim into Arendtian language, the Deferential Wife fails to recognize her own
uniqueness. Her entire identity is formed around a particular, oppressive conception of

her spousal relationship. But, on the Deferential Wife’s own self-understanding, all we

66 Babbitt is specially interested in autonomy and transformation experiences. On Babbitt’s view,
oppressively socialized individuals like the Deferential Wife are not fully autonomous agents, though they
are agents. | take her argument to be applicable to discussions of feminist agency, because feminist agency
and autonomy overlap in being threatened by oppressive forces. Oppressively socialized individuals face
barriers to being feminist agents, but they are agents nevertheless. Babbitt (1996) characterizes autonomy
as “a special kind of agency, the capacity to control one’s life and to realize one’s best interests” (45).
Babbitt focuses on a “special kind of agency,” and so do I (i.e., feminist agency). Insofar as autonomy
overlaps with feminist agency, I ignore the terminological distinction.
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know about her is a list of facts: good housekeeper, loving wife, and so forth. But, simply
being a wife is an inadequate way to express who the Deferential Wife really is. For
Arendt, a collection of facts about a person does not explain who she is. To say that
Arendt is a German, secular Jewish woman does not capture her uniqueness (HC 181,
210; Honig 1995). For oppressively socialized people who fail to possess an adequate
self, ‘whatness’ is substituted for their uniqueness (i.e., “who-ness). ‘Whatness’ is too
static to serve as a definition for one’s identity. This static nature does not entail that facts
about a person cannot change, because they certainly can. For example, a married person
may divorce her partner, a person may move to a different city, she may gain twenty
pounds. Even though facts may change, facts about what you are are static. Such facts
will always fail to express key aspects of identity. I have always been a white middle-
class woman (i.e., whatness), but who I am has changed as the way I understand my

identity in relation to my social locations continually shifts (i.e., who-ness).

Uniqueness is primarily revealed, on Arendt’s view, through the exercise of
agency (HC 210). As I suggested in the previous paragraph, an oppressively socialized
person has a diminished capability for exercising feminist agency because she fails to
appreciate her own uniqueness.®” The exercise of feminist agency is not only about the
choices we make and the norms that govern us, but about how we “inhabit” those norms
(Mahmood 2005).%® T take Mahmood to mean that we will always inhabit certain social
roles, but how we relate to those roles and to others while we hold those roles is
significant. Being a wife is not the Deferential Wife’s problem. Her problem, from a
feminist perspective, is how she buys into normative conceptions of being a woman to

the point that no other options seem open to her. Following from Babbitt’s argument, to

67 This failure to recognize uniqueness is not akin to a failure of self-knowledge. Self-knowledge, on
Arendt’s view, is always incomplete. I will discuss this point in more detail in chapter 4.

68 I find Mahmood’s work helpful in thinking about how, as embodied agents, we inhabit the social norms
in which we are embedded. Mahmood always reminds me to return to the body and not just the abstract
discussion of agency and its capacities. But, I do not want to mislead you in thinking that Mahmood and I
offer parallel views about how to interpret what it means to inhabit a norm. For Mahmood, an emphasis on
inhabiting norms offers feminist theorizing a way to separate a conception of agency from a framework of
progressive politics (Mahmood 2005, 14-15). Unlike Mahmood, in building a conception of feminist
agency as the potential to effectively resist oppression, I closely connect a conception of agency with
progressive feminist politics.
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have an adequate self is to be capable of envisioning new possibilities for how one
inhabits norms. An adequate self who recognizes her uniqueness will be capable of
situating the meaningfulness of her actions within her particular situation. This possibility
is open to women in oppressed situations as well, even though viable material options
may not be available to them. They may still have possibilities for being a self that resists

rather than one that merely conforms.

The diminished capacity of oppressively socialized people to exercise agency and
express uniqueness is difficult to articulate, in part because it does not align with how
Arendt generally discusses agency in its fullest, ideal form. Although Arendt does not
often describe what degrees of agency would look like, she provides the example of
Eichmann, which is instructive for this point. Eichmann failed to express uniqueness.
Eichmann did exercise agency—he was not coerced in executing his duties in organizing
the transportation of Jews to camps. However, Eichmann did not have a sense of himself
as a unique individual. For example, Arendt describes Eichmann as only speaking in
clichés and being unable to synthesize his own particular standpoint. Furthermore,
Eichmann lacked a sense of personal responsibility for his role in the Final Solution.
When questioned about his blameworthiness, Eichmann relied on the orders he received
from his superiors, claiming that he only ever acted on other’s commands. The larger
process, not the small part Eichmann played, was to blame for the crime against humanity

(EJ; LMT).

What is interesting to me in the example of Eichmann for thinking about
oppressive socialization is his absent sense of himself as a particular individual, which
gets expressed in his refusal to admit any personal responsibility. Arendt tells us that
Eichmann failed to think, and this failure contributed to or constituted evil. Thinking
helps to prevent evil by helping an agent develop agentic-capacities for resisting norms.
For an oppressively socialized individual who may not yet possess the kind of self that is

adequate for feminist agency, thinking helps build a self more capable of resisting.
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3.5.3  Thinking as a Challenge to Oppressive Socialization

The meaning-making activity of thinking may be sparked by the urge to reconcile
contradictory aspects of one’s experiences. This urge to reconciliation facilitates the
development of feminist agentic-capacities for an agent who has been oppressively
socialized. For most of us, the roots of oppressive socialization have planted themselves
deep within us, and even having recognized the roots, initiating and carrying through
changes is difficult. Thinking has the potential to help an agent overcome oppressive
socialization, but this potential will not always produce such change. When it does,
change may occur slowly over time. It is the progression towards liberation and full-
fledged agency that is important here. Allow me to illustrate with an example that I take
from Jonathan Bennett’s work on the connection between sympathy and bad morality.
Bennett suggests that the character of Huckleberry Finn displays a failure to engage in
critical reflection about morality. Huck’s situation is morally and epistemically complex.
I want to touch on a part of that complexity. I think we would be too dismissive to claim
that Huck did not think at all. Instead, I suggest that we read Huck’s moral dilemma as a
(partial) exercise in thinking and as the beginning of a transformation process. To be fair,
my discussion here is not intended as a critique of Bennett. More work would have to be
done to outline the disagreement between our respective definitions of “thinking.”

Rather, my discussion of Huck Finn is intended to illustrate Arendtian thinking.

As Huck travels upriver with Jim, a slave escaping to freedom, Huck experiences
conflict between aiding Jim, for whom he feels a great deal of sympathy, and doing what
is right according to the dominant moral code—that is, turning Jim over to Miss Watson,
Jim’s owner. Huck lives within the extremely racist 19" century pre-Civil War American
South. Huck does not turn Jim in, which Huck finds to be a moral failing in himself.
According to Bennett, Huck’s legitimate moral failing is a failure to engage in reflective
critical thinking: “What Huck didn’t see is that one can live by principles and yet have
ultimate control over their content. And one way such control can be exercised is by

checking one’s principles in light of one’s sympathies” (Bennett 1974, 132).

Before accepting Bennett’s conclusion, let us examine Huck’s dilemma from an

Arendtian perspective. I suggest that we can understand Huck as having engaged in
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thinking. First, Huck is motivated to think by the contradiction between his sympathetic
feelings toward Jim and his moral principles. Second, this contradiction motivates Huck
to have a dialogue with himself, which is presented as an inner dialogue between Huck
(taking on the perspective of his moral feelings) and his “Conscience” (taking on the role
of accepted moral principles) (Bennett 1974, 125-26, 131). Third, through the inner
dialogue, Huck’s previously held commitments, that slaves rightfully belong to their
white owners and that this ownership ought to be respected and protected, are questioned
and Huck can imagine new possibilities for belief and action. Specifically, Huck comes
to reject moral systems as a whole (Bennett 1974, 131). Though perhaps not an exemplar

like Socrates, Huck does seem to resist socially accepted norms through thinking.

About his hesitancy to turn Jim in, Huck remarks, “Thinks I, this is what comes of
my not thinking” (qtd. in Bennett 1974, 125). Bennett argues that Huck’s failure is not
thinking, but ‘not thinking’ in the sense of realizing ways of negotiating his moral
dilemma, that his moral framework might be one of bad morality that is revisable
(Bennett 1974, 131-32). In this quotation from Huck, the mention of ‘thinking’ stands
out. In the “Thinks I,” Arendtian thinking is revealed. The ‘not thinking’ is not thinking
as a process of critical reflection, but a failure to act according to accepted norms. It
would be too quick to argue that Huck is a shining example of Arendtian thinking.
Bennett is right that Huck’s conclusions about morality are not mature, nor are they ones
we would necessarily want to value. But, I also think it would be too quick to use Huck’s
failure, as identified by Bennett, as a counterexample to the potential of thinking to
destabilize oppressive meanings. Huck Finn provides us with an example of how thinking
is the first step towards resisting oppression. Huck is a complex, multiply constituted
individual. He is intuitively motivated by ideas of fairness and is sensitive to the moral
demands placed on human actors by their moral frameworks. Through thinking, Huck

understands the demands of a racist morality in a new way—as vacuous.

To summarize, in response to the objection that my conception of feminist agency,
with its commitment to thinking, is unable to gain traction against cases of oppressive
socialization, | have argued that thinking is able to prompt a transformation experience.

The exercise of thinking helps break down barriers to feminist agency posed by
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oppressive socialization. Not only can thinking allow an agent to question accepted
norms and negotiate new meanings, but it also contributes to and supports the continual
development of (feminist) agentic-capacities. In this respect, thinking shapes an agent’s
identity so that she possesses the kind of self that is able to resist oppression. For contract
pregnant women in Gujarat, whose context is structured by multiple forces of oppression,
thinking may begin acts of resistance and may contribute to the continual development of

feminist agency.

3.6 An Arendtian Conception of Feminist Agency

In this chapter, I have developed my Arendtian conception of feminist agency as a
meaning-making exercise. Three main features form the core of feminist agency:
relationality, identity-formation, and resistibility. Feminist agency is relational, it both
shapes an agent’s identity and reveals her uniqueness, and it contains the seeds of
resistance in being able to begin something new. Moreover, I argued that the central
component of feminist agency is thinking, which enables women to understand their acts
in new ways, shifting meaning away from oppressive understandings and towards
liberatory ones. In this way, the negotiation of meaning can be an effective means of
challenging oppressive norms and may encourage an effective act of resistance against
oppression. [ have also responded to a significant challenge posed by oppressive
socialization. In my response, I elaborate on how the exercise of feminist agency

contributes to the building of a self who is able to resist oppression.
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Chapter 4

4  Defending the Arendtian Foundations and the Public
Nature of Contract Pregnancy

4.1 Questioning the Arendtian Foundations

In chapter 4, I respond to an objection to the Arendtian foundations of feminist
agency. It is my aim that the account of feminist agency I have offered will open up a
feminist analysis of women’s agency within severely oppressive frameworks. In chapter
3, I responded to an objection regarding the nature of my conception, that is, its reliance
on a process of critical reflection. The objection I respond to in chapter 4 is more basic.
According to Arendt, reproduction is not a public activity, and thus is not a political
activity because political activities are public. Arendt’s main concern is political agency
within the public sphere. Reproduction is private because it is not a communal activity

and does not, Arendt claims, require the presence of others.

Based on her restriction of reproduction to the private sphere, the Arendtian
foundations of my view may be challenged. Feminists have been skeptical about using
Arendt’s philosophy because Arendt’s distinction between the private and the public
seems to prohibit Arendt’s philosophy from applying to reproductive justice or questions
of embodied subjectivity (Dietz 1995; Honig 1995; Rich 1979; Benhabib 1996).% It is
worth noting that this objection would remain even if I chose a different case study. Work
we typically associate with women, including sex work and care work, are private on
Arendt’s view. In this chapter, I argue that reproduction can be viewed as public on
Arendt’s terms. The foundations of my Arendtian conception of feminist agency cannot
be challenged, then, on grounds that Arendt relegates reproduction to the private sphere. I

will not argue that her distinctions between what is public and what is private ought to be

69 Seyla Benhabib (1996) has argued for ways in which childrearing and family life transcend the
public/private distinction, as Arendt uses the distinction. The same level of reinterpretation has yet to be
applied to Arendt’s specific use of the public/private distinction in relation to reproduction., though
feminists have begun to turn their attention to reinterpreting Arendt within feminist frameworks. For one
treatment of Arendt and reproductive labor, see Andrea Veltman (2010).
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abandoned wholesale. Rather, I will show why Arendt’s distinctions do not threaten
conditions for feminist agency. My argument, in opening up Arendt’s philosophy to
apply to reproduction, contributes to feminist literature that brings Arendt’s philosophy

and feminist theory together.

This chapter will proceed as follows. First, | argue that contract pregnancy can be
understood as a public activity on Arendt’s own terms. There are two ways in which
contract pregnancy is made public. One way is through the problem that Arendt identifies
as the social, and which I supplement with Foucault’s concept of biopolitics.
Understanding contract pregnancy through what I call the social-biopolitical emphasizes
the oppressive aspects of contract pregnancy that obstruct, not enhance, feminist agency.
The second way contract pregnancy is made public is through the exercise of feminist
agency. How an agent takes up a particular act is what determines whether that act is
private or public. Second, I suggest that the value Arendt places on privacy (once
reinterpreted in light of feminist concerns with the public/private distinction) makes a
useful contribution to feminist agency. By incorporating privacy into feminist theorizing,
feminists gain a methodological check on their theories that helps prevent us from giving

homogenous accounts of women’s experiences.

4.2 Contract Pregnancy as a Public Activity

In this section I challenge the presumption that reproduction is philosophically
uninteresting from an Arendtian perspective because it is a private activity. This section
prepares the background for my main argument in this chapter, which I will undertake in
the next section, that reproduction, and specifically contract pregnancy, can be
understood as a public activity, although not every instance of reproduction will be so
understood. What I mean is that there are public, political dimensions to contract
pregnancy, but contract pregnancy does not necessarily entail that reproduction is a
political act. Contract pregnancy provides an insightful example for thinking about the
problem Arendt identifies as ‘the social,” in which political concerns become usurped by
the necessities of life. As I will explain in more detail below, contract pregnancy
exemplifies the social because it involves the commodification of labor that has

historically not been understood as wage-earning work. Moreover, I will examine
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contract pregnancy and the social along side the form of social organization that Foucault
coined as ‘the biopolitical.” Both the social and the biopolitical result in the erasure of the
individuality of citizens. Because agency for Arendt is described in terms of the
uniqueness of individuals (see chapter 3), and because our society typifies the problems
of the social and the biopolitical, both of which erase uniqueness, contract pregnancy

poses threats to women’s agency.

In this section, I will explain Arendt’s distinction between the public and the
private, identifying what features relegate an activity to its respective category. Second, I
will outline what Arendt means by the social and how I understand the social as
connected with the biopolitical. I will also argue that contract pregnancy epitomizes the
social-biopolitical. Third, I argue that in the social-biopolitical, the distinctions between
public and private activities (i.e., in Arendt’s terms, the boundaries between /abor and
work) collapse. Although this collapse is problematic from Arendt’s perspective, it also

explains how contract pregnancy may be understood as a public activity.

421 Distinctions between What Is Public and What Is Private

In this section, I outline the key distinction between the public and the private.
This distinction is necessary insofar as the problem of the social, which I explain in the
next section, is characterized by a collapse in the boundary between what is public and
private. For Arendt, the public/private distinction separates two important facets of
human existence: on the one side, freedom and political flourishing; on the other,
necessities that maintain physical life. Freedom is possible only within the public realm.
Arendt’s term for political space within the public realm is the ‘polis.” The polis is set
within the background of the world, which Arendt understands as the shared “ensemble
of human artefacts that can form an enduring setting for human affairs” (Szerszynski
2005, 33). A world, for Arendt, is shared. “Artefacts” should be understood as referring
not only to objects but also to cultural habits and beliefs. The constituents of culture are
shared among a people, they endure through time, and they define what it is to belong to

a particular group.



99

Nature, the realm of the private, is the physical substrate out of which the world
and the realm of the public are created. Nature is the inherently unpredictable and
uncontrollable setting out of which humans carve out their home. The private
corresponds to “natural” activities insofar as these activities are connected to maintaining
physical life. The necessities of life are a precondition for the possibility of freedom
because, in part, one does not have the luxury to engage in politics if the entirety of one’s
time is spent only surviving. The distinctions between the public and the private are used
to categorize activities. I will illustrate the distinction by elaborating on what categories
of activity take place in the public and the private, respectively. The public realm
includes the exercise of agency and activities described as work. In the private are

activities described as labor.

Part of the public sphere is devoted to the polis, the space in which people
exercise political agency, that is, in which they appear before others, speak, and act. Acts
gain meaningfulness in the polis because they can be interpreted, discussed, and
remembered by others. The other part of the public sphere is characterized by the
activities that make up work, which are those activities that relate to the human-
constructed aspects of the world we share together. Work aims at the production of
durable objects, and is defined through the process of production by which materials and
tools are used to create the end product (a fabricated object). Fabricated objects
contribute to the stability of the world because they endure, and they contribute to the
objectivity of the world because people share in seeing (or feeling), responding, and
experiencing them. At a practical level, these objects sustain humans and their ability to
engage politically. In other words, durable objects are objective insofar as people, not just
an individual, can relate to them. Where a durable object is produced is not as important
as how it brings people to interact, with the object or with each other. Durable objects are
public because they enable shared, objective space between people. Though an artist may
sculpt in solitude, the sculpture becomes part of the public realm when installed in its

location, where people can view it and discuss it.

In contrast to the activities of the public realm, which directly facilitate human

relationships, the private realm and the activities of labor, for Arendt, allegedly require no
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recognition. The defining feature of activities of labor is consumption, which is
understood via the cyclical nature of life. Activities of labor (i.e., private activities) do not
produce lasting products, but merely produce what is required to continue their own
cycles.” Paradigmatic examples of consumptive processes are bodily processes, such as
the ingestion and digestion of food.”" Digestion is wholly consumptive. Although
ingestion and digestion produce something, namely energy to fuel the body, the energy
produced is not durable. Food must continually be ingested and digested for a person to
receive nutrition. Moreover, digestion does not depend on shared space. One need not be
in the presence of others to digest food, and digestion is an activity aimed at the

continuation of physical life, not the continuation of shared public space.

Before moving on to the problem of the social, consider one more example that
illustrates the difference between activities of labor and work. This example will be
helpful later when I discuss how the problem of the social causes the boundaries between
what is public and what is private to collapse. The digestion-ingestion example can be
contrasted with the construction of a building (a durable object). An architect drafts
blueprints for a building. She shares the blueprints (another durable object) with the
contractor, and she files them with City Hall. The contractor uses the blueprints to begin
construction, and people who travel by the worksite can see the construction phases
throughout the building process. Extremely curious individuals may even travel to City
Hall to view the blueprints. Even as the building is finished, the work of the architect
endures in the physical structure, which will be used for some purpose. As this example
shows, the publicity of durability (i.e., work) differs from that of consumption (i.e.,
labor). No one ever need see the architect eat. She must ingest and digest food to
maintain her physical life, but that process does not necessarily involve others. In
contrast, the development of the blueprints through the production of the building

themselves are visible in the public, shared world. No one need see the architect draft the

70 The activities of labor do enable to production of durable objects and political activity. I will address
this point in the next section.

71 I use digestion as an example, but even digestion may become political in a critical disability
framework. I do not provide such an analysis here, but my argument in this chapter could be adapted to
apply to digestion. I thank Nadine Wettlaufer for this example.



101

blueprints or file them with City Hall—but the blueprints are there—a fabricated, durable

object that people can relate to and discuss.”

To review, the distinction between what is public and private separates activities
that take place between people from those that require no recognition. The distinctions
between the respective activities of labor, work, and political agency are mutually
supporting. The necessities of life enable work and the exercise of agency. The realm of
nature (home to the private) provides the natural resources needed for activities of work.
Activities of work produce the durable objects that contribute to humans’ shared world.
This shared world is the backdrop against which exercises of political agency take place.
I will now turn to the problem of the social, under which conditions for agency are
threatened by the blurring of the distinctions between the public and the private, as well

as between each category of agency, work, and labor.

4.2.2 The Social-Biopolitical

The goal of §4.2 is to argue that contract pregnancy can be understood as a public
activity, on Arendt’s terms. I suggest that contract pregnancy becomes public within the
social-biopolitical. The social is the state of society in which the boundaries between the
public and the private collapse. To put it another way, in the social activities that are
properly political become replaced by activities that are properly private. Freedom and
conditions for agency diminish in the social. Arendt’s characterization of the social is as

follows:

Perhaps the clearest indication that society constitutes the public organization of
the life process itself may be found in the fact that in a relatively short time the
new social realm transformed all modern communities into societies of laborers
and jobholders; in other words, they became at once centered around the one

activity necessary to sustain life. (HC 46)

72 It is important to note that, for Arendt, teamwork is not what makes work public. Rather, contribution to
the public space is what makes work public. Arendt’s view of teamwork is idiosyncratic at best, and not
wholly defensible in my view. I ignore these subtleties for the purposes of this paper. See The Human
Condition, pp. 161-62.
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Having the means to survive is important, but when the necessities of life become the
entire focus of politics, then what is properly understood as political (i.e., for Arendt,

speech and action) has no space in which to appear.

The rise of the social appears within modernity. In modernity Arendt observes
necessities of life creeping into political concern, which changes the way in which people
are able to engage with one another in public. Concerns of physical life usurp the
concerns of political life. Citizens become primarily workers, more specifically, workers
who must keep their jobs to survive. As a result, bureaucrats or corporate officials who
control the jobs have greater opportunity to wield control over workers, whose ability to

engage politically has been usurped by the struggle to survive.

As in modernity, contemporary society exhibits the takeover of the political by
the necessities of life. For example, unemployment has become a key political issue. Jobs
that pay a living wage are disappearing because, in part, multi-national corporations can
cut their production costs by taking production to other countries. Although the problem
of unemployment is prominent in public discourse, citizens do not have time for political
engagement because they spend all their time working in low-paying jobs trying to make
enough money to survive. When they do have some free time, they are too tired to spend
energy in political engagement. Relatedly, the corporate executives can manipulate the
workers because they know workers have few options. With high unemployment rates,
corporate executives can slash wages or benefits because workers have nowhere else to
go, while at the same time, workers have families to support and bills to pay. People
spend so much time barely getting by that there is no time for other activity. Their

freedom becomes diminished.

I suggest we read Arendt’s conception of the problem of the social through an
analysis of the biopolitical. Although Foucault articulated the concept of biopolitics,
much of Arendt’s diagnosis of the social foreshadows Foucault’s contribution. In
biopolitics, physical life becomes the object of governance. On the surface of things, it
seems like health is a positive political concern, especially in liberal societies such as

Canada that aim to promote the ability of individuals to pursue their own conceptions of
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the good life, which likely involves some measure of physical and mental well-being. In
contrast to liberalism, which focuses on the individual, the unit of concern in biopolitics
is populations, which are abstract, homogenizing generalizations (Weir 2006). With
population control, it is not only the ability to live that is at stake, but that populations are
made to live in a particular way.”® Biopolitics offers governing bodies the ability to
control bodies and populations under the guise of promoting the health of individuals. It
is also the case that the interests of some populations count more than others. For
example, the middle-class is taken to be the norm, but such a norm does not fully address

the health concerns of poor, marginalized communities.

Contract pregnancy exhibits features of the biopolitical. For example, contract
pregnancy may be used as a means of population control. Consider this example, in
which some people are prevented from reproducing through contract pregnancy and some
people are seen as “ideal” candidates for making use of it. Previously I mentioned that
Israel subsidizes contract pregnancy for infertile citizens. This legislation seems
beneficial to families who have fertility-related challenges, but it also functions to
promote a strong, nationalistic Israeli state, which has broader political implications
given the precarious relationship between Israel and Palestine, or Israel and other
countries in the Middle East. Not only is there a general nationalistic element, but the
governance of contract pregnancy also implies what it means to be a proper Israeli
woman and a proper Israeli family. To be selected as a contract pregnant woman by the
government regulation board, women must be single mothers, a feature that contributes to
their social marginalization in a country that holds the traditional heterosexual family as
an ideal. However, contract pregnancy allows these marginalized women to make up for
their deficiency as single women by participating in Israeli women’s “duty to ‘reproduce

299

the nation”” (Teman 2010, 264, 288). To be eligible to hire a contract pregnant woman, a

commissioning party must be a different-sexed partnered couple. Same-sex couples and

73 With population control, what is at issue is how the state manages populations of people, for example,
economic classes. Population control does not refer to a couple’s family planning, which takes a person or a
couple as individuals who have the option to make decisions about their own reproductive decisions. It may
refer to state-sponsored initiatives to control the number of children a family has.
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single people fail to meet the standards implicit in contract pregnancy regulations for

being able to form a legitimate Israeli family (Teman 2010, 13).

In executing population control, the biopolitical erases the meaningfulness of
individuals or of individual acts (Duarte 2005; Vatter 2006). Human bodies are regulated
strictly as if they were machines toward the aim of protecting the species, as exhibited by
the Israeli contract pregnancy example in which women protect the integrity of national
identity by producing Israeli children. These population control measures become the
primary political concern of the state, rather than an emphasis on the well-being of
individual citizens. Under this model, the Israeli contract pregnant women are seen as
important because they give birth to Israeli babies, and not for any reason that captures
the women’s individual uniqueness. In this sense, biopolitics functions in the same way
as the social does for Arendt. People are no longer viewed as citizens with the capacity to
flourish. Rather, they must be maintained in their positions to extract the highest level of
efficiency. Citizens transformed into mere workers exist to perpetuate the life of the
factory/corporation/group for whom they work. New actions are not interpretable as
meaningful within the social-biopolitical. When people cannot initiate new meaningful
actions, their capacities to flourish diminish. Their individuality is not recognized as
being meaningful, and their actions are interpreted within the monolithic perspective of
the regime. Hence, Arendt would be critical of contract pregnancy for the way in which
its biopolitical dimension exhibits population control that is typical of the problem of the

social.

Now that I have outlined some of the biopolitical elements of contract pregnancy,
I will argue that contract pregnancy is worrisome from an Arendtian perspective because
it typifies the problem of the social. One way in which we can understand contract
pregnancy as a public activity, on Arendt’s terms, is as a version of the social-biopolitical
problem. This means of becoming public occurs in a way that threatens conditions for
agency. (In the next section, I will explain how contract pregnancy can become public in

a way that enhances agency through the exercise of feminist agency).
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Contract pregnancy is a practice that merges a process of consumption with a
process of fabrication. It does not fit neatly into either the category of labor or of work.
From an Arendtian perspective, contract pregnancy destroys the boundary between what
is public and what is private. On the one hand, contract pregnancy seems to be an activity
of labor. Like digestion and ingestion, contract pregnancy (as a form of reproduction)
contributes to the cyclical nature of maintaining the human species. Just as digestion can
be done without the presence of others, gestation can be carried to term in relative
privacy, depending on how difficult the gestation is.”* Because on Arendt’s view the
activities of family life are private by nature and aimed at supporting physical life
(continuation of the species or a genetic line), it seems as if pregnancy is not the kind of

activity that contributes to the durability of public space.

Even though contract pregnancy does not take on all of the characteristics of
work, it does manifest some of them in its commodification within the social-biopolitical.
I have been describing Arendt’s category of work primarily as the fabrication of durable
objects. Durability involves reification (HC 139). Although contract pregnancy involves a
consumptive dimension, it too involves reification.”” A contact pregnant woman makes
something—a child. The nurturing of the contract pregnant woman’s body reifies
intentions’® through gestation into a new human child, assuming the pregnancy goes to
term. In addition to reification, instrumentality and purposiveness are features
constitutive of the fabrication of durable objects that contract pregnancy exhibits: the

worker uses tools and other means to purposefully produce the fabricated object that will

74 One might argue that pregnancy is already relational. Conception may be viewed as relational because it
involves biological contributions from at least two people. Similarly, gestation may be viewed as relational
because it usually involves third parties such as midwives or physicians, or someone may argue that a
gestating woman is in relation to the fetus, even though the fetus is not separable from her in many
respects. The relational perspective on pregnancy is promising, but it does not pose a problem for Arendt’s
distinction at this point in our discussion, as the entire scope of family life is relegated to the private.

75 I am not suggesting that we ought to view contract pregnancy as baby-selling; as I mention in a previous
chapter, as more accurate view contract pregnancy is the contracting and sale of gestational services
(McLeod 2007). For present purposes I merely want to show how contract pregnancy produces a
philosophical tension in which Arendt would be interested.

76 In this case, I am assuming that the intention could be either to become pregnant or to continue an
unplanned or unwanted pregnancy.
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endure. Contract pregnancy renders a woman’s body a tool, which imports a degree of
objectification into how she may understand her own body. Along with other tools or
technologies, such as exercise, controlled diet, and prenatal care, a woman’s body
becomes one part of the larger mechanism of the production of children. A woman’s
body is both herself in the sense of being the whole of her mental and physical life, and
she is also, at least partially, alienated from that whole in seeing her body as a tool she
can manipulate for the purpose of producing a durable object. As I discussed previously,
feminists worry that this alienation may be totalizing and/or devastating to a woman’s

sense of self.

The social appears when consumption takes the place of durability and co-opts the
public realm through the exchange economy. The biopolitical appears, at least in part,
when populations of people become managed through norms targeting their physical
health and survival. Contract pregnancy occurs in both these spaces because of its
synthesis of consumptive and purposive elements. The following is a crucial point in my
argument: as part of the social-biopolitical, contract pregnancy becomes public, but with
impoverished publicity. The Arendtian social replaces the Arendtian public sphere. While
contract pregnancy becomes public within the Arendtian social, it is not public in the
proper or ideal sense. In other words, the practice of contract pregnancy is indicative of
how consumption becomes more important than political agency. Contract pregnancy
reallocates reproductive labor’s position in the private sphere and makes it an economic-
political concern because it becomes an activity that institutions (e.g., industry,

government) are interested in managing.

As I stated previously, the biopolitical takes populations, not individuals, as the
primary unit of political concern (Weir 2006). Hence, within the biopolitical, contract
pregnancy removes the individual significance from an act of gestation and makes it a
marketable, fungible service. Autonomy for decision-making transfers, at least partially,
from individuals to a bureaucracy, usually healthcare professionals or clinic
administrative staff. As I note in chapter 2, in many contract pregnancies, third parties
such as doctors, lawyers, and commissioning parties, are given degrees of access to and

authority over a pregnant woman’s body.
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From within the social-biopolitical, the cyclical production of babies as products
becomes more important than the individual child who is born. Contract pregnancy
makes babies appear as commodities produced for consumers, and pregnancy is valuable
only insofar as it supports the consumptive systematicity of the life of the population. A
pronatalist ideology cycles in the background of population politics here—babies must
continually be (re)produced, even for people who might not, under other circumstances,
choose or be capable of giving birth. Even on a less polemical description of contract
pregnancy, conceived of as the sale of gestational services, the practice feeds into a
system of consumption rather than fabrication. Before the advent of reproductive
technologies, pregnancy was an unpredictable process in which parents waited for nature
to reveal what would be—a healthy child, a sick child, a boy, a girl, a miscarriage, a
stillborn fetus—and in which people could not manipulate features of the child to the
degree allowed with some reproductive technologies. The use of contract pregnancy,
however, implies that people are interested in forcing certain outcomes to obtain. At the
very least, one member of a commissioning party is primarily interested in having a
genetically related child. Attempting to control an inherently unpredictable process is a

common feature of the social-biopolitical.

To put the biopolitical analysis of contract pregnancy I have been offering another
way, contract pregnancy contributes to a framework in which consumption replaces
agency as the highest political activity (i.e., labor seeks to usurp conditions for agency).
Recall that in the social-biopolitical, contract pregnancy becomes public, but not in an
ideal way. It becomes public by threatening conditions for agency rather than enhancing
them. If reproduction as an activity of labor replaces political concerns, it threatens
conditions for agency. Consumptive activities alone do not bestow subjectivity on human
beings—human agency is much more complicated than consumption would allow. When
subjectivity becomes constitutive of mere consumption, then the capitalist economy and
the biopolitical threaten the ability of people to be free and flourish politically. For
Arendt, consumptive activities are those that humans share with the non-human animal
world in that such activities are connected to the continuation of the species, not the
individual (HC 10). Creatures must consume to live, and species must consume to be able

to reproduce new members of the species. Contract pregnancy challenges the rigid
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distinction between bodily processes as mere consumption and the function such bodily
processes might play in a market economy. At the same time, feminists also worry that
contract pregnancy threatens the self, or the ability of women to be agents who can resist

their oppression.

To review, under the social-biopolitical contract pregnancy becomes public, but
its publicity contributes to structures that prohibit agency rather than foster it. Arendt is
deeply concerned with how agency becomes thwarted when the social replaces the
political. Because contract pregnancy is an instantiation of the problem of the social, the

practice is interesting from an Arendtian perspective.

To say that contract pregnancy is an instantiation of the social, and hence is public
in a warped way, does not exhaust how we might think about contract pregnancy from an
Arendtian perspective. However, the social, on Arendt’s view, is like totalitarianism in
that it can threaten agency, but not completely remove it. Just as totalitarianism contains
the seeds of its own destruction, so too does the social-biopolitical. The exercise of
agency has the potential to interrupt the social-biopolitical and create new, non-
oppressive meanings. This is the central insight of my conception of feminist agency,
which I have drawn from Arendt’s critique of the social. The exercise of feminist agency
has the potential to challenge oppressive norms within and around contract pregnancy.
Through the exercise of agency, contract pregnancy can become public in a way that

contributes to agency rather than threatening it.

4.3 Contract Pregnancy as a Public Activity

In this section I offer another way, in contrast to the social-biopolitical, that
contract pregnancy can become public from an Arendtian perspective. Both
interpretations are grounded in Arendt, but the previous one only shows the negative
aspects of contract pregnancy. The second interpretation will show how contract
pregnancy can promote or enhance women’s agency. Specifically, I will suggest that the

exercise of feminist agency brings contract pregnancy into the public realm. I interpret
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Arendt’s public-private distinction not as providing rigid categorical distinctions (which,
as feminists have argued, do not really exist between the “public” and the “private”’”).
Rather, on my view, what makes an activity public or private has to do with how that
activity is taken up by agents. When reproduction becomes a commodity that can be
contracted for and exchanged, it is taken up in a way that requires others (on Arendt’s

own terms). When contract pregnancy facilitates social injustices and harms, it becomes

talked about within the public realm.

To show that the exercise of feminist agency can bring contract pregnancy into
the public realm, I will provide two different strategies for approaching Arendt’s
distinction between the public realm and private realm. The first approach I call the
‘Location Strategy.” On this reading, various activities have appropriate, fixed positions
in either the public or the private realm.”® The second approach I call the ‘Narrative
Strategy.” This approach focuses on how agents take up and make sense of the activities
that structure their lives. Whether an activity is considered to be public or private may
shift according to how an agent takes up a particular activity. In this section, I work
within the confines of Arendt’s use of a public/private distinction. In the next section I
will consider whether feminists working within an Arendtian perspective should abandon

it.

I will begin by offering a brief aside on how we ought to understand physical life
from an Arendtian perspective. Second, I will review each of the above strategies
respectively. Both of these strategies have a foundation in Arendt’s Human Condition. 1
will tease them apart. I will argue in favor of the Narrative Strategy as the better one for
feminist thinking. The Location Strategy poses more significant problems for a feminist
theory of resistance to oppression. The Narrative Strategy, on my view, better maintains
the insights of feminist agency, that oppressed persons can resist their oppression from

within an oppressive context through the Arendtian activity of thinking.

77 See Pateman 1988, Spelman 1988, and Okin 1989 for critiques of the public/private distinction,
particularly as it appears in liberal societies.

78 These strategies assume that the distinctions between the public and private have not collapsed, as they
do in the problem of the social.
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4.3.1 Physical Life

From previous discussions, it is clear that Arendt has a dim view of physical life.
At least, she does not seem to find physical life a subject for rich philosophical study.
Following Miguel Vatter (2006), I want to challenge this basic assumption about physical
life. The importance that most people miss in thinking about physical life is the role that
Arendt’s concept of natality plays in understanding it. In chapter 3, I interpreted natality
as the potential for resistance captured within the exercise of agency. According to
Vatter, most theorists mis-interpret natality. He argues that people read natality as serving
as a contrast to the destruction of agency. When various conditions seek to erase
uniqueness and freedom, natality interrupts and human agency exerts itself. This is one
part of natality, but the contrast to destruction does not exhaust its meaning. What is
missing, on his view, is the connection between physical life and the destruction of
agency (Vatter 2006, 138). Natality is a response to totalitarianism, which is not only
about the destruction of agency but also about the physical annihilation of a people.
(Vatter reads totalitarianism as an instantiation of the biopolitical.) Through natality,
Arendt offers us a way of re-affirming life as a precondition of freedom and of resisting

totalitarianism (Vatter 2006, 145).

Vatter’s point is that natality must be read as a response to the biopolitical, and
that our thinking about agency should not be totally severed from thinking about the
physical conditions which make agency possible. According to Vatter, an analysis of how
agency resists the constricting forces of the biopolitical (or of oppression, I add) must
include activities of physical life. This point is a useful starting point for thinking about
reproduction and contract pregnancy from an Arendtian perspective because women’s
activities, which often deal with activities of physical life such as reproduction and care
work, have stereotypically (by Arendt and by philosophers in the analytic ethics tradition)

been restricted to the private realm.

4.3.2 The Location Strategy

According to the Location Strategy for understanding the public/private

distinction, certain activities have fixed positions in either realm. This reading appears
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vividly in the contrast between the Greek household and polis in The Human Condition.
In the private sphere and in the household, Hellenes “lived together because they were
driven by their wants and needs,” (HC 30). In other words, the difficult task of surviving
pushed people to pool resources and live together. The need to “master” the brutish
necessities of physical life gives rise to a hierarchal structure in which men head families,
and women, children, and slaves/servants/domestic workers are subordinated. Unlike the
relationships constitutive of this hierarchy, the polis is the space of freedom and equality.
The household is structurally incapable of freedom because it is a site of consumption.
Masculine heads-of-household may engage politically, but only by leaving the household
can they be free political agents. Something similar could be said about producing
durable objects that contribute to humans’ shared world. To fabricate durable objects, a

person would need to be free from tasks of physical maintenance.”

On the Location reading, given that the necessities of life belong to the private
sphere, most of the activities women have traditionally or stereotypically engaged in
belong to the private realm. These activities may include domestic labor, care work with
children or the elderly, and reproductive labor. Arendt does argue that how activities are
viewed can shift through historical periods. However, women’s work has largely been
relegated to the private realm and deemed irrelevant to the public realm (Rich 1979, 213;
Spelman 1988). Moreover, if women participate in the public realm, in the workforce or
in politics, they do so because they take on or inhabit masculine characteristics or norms.
The paradigm of the masculine woman is the corporate woman: this executive ascends
the corporate ranks by emulating traits of aggressiveness, competitiveness, and self-
sufficiency. Although the domestic worker and the corporate executive both participate in
the exchange economy (and although a public realm dominated by the market economy
will be impoverished), the domestic worker has fewer opportunities to be seen, heard, and

interact with others in the shared common world.

79 Just as the exercise of political agency, for Arendt, requires freedom from the necessities of life, so does
the fabrication of physical objects. I do not deal with the public nature of fabrication, but it is worth nothing
that the exercise of political agency and the fabrication of durable objects require the public sphere for
different reasons (see BPF 217-18).
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On the Location Strategy, the fact that reproduction is private is somewhat
contingent. Reproduction is a necessity of life to the extent that it ensures the continued
existence of the species, but it could be primarily understood as a public, political
activity. Thus, we could “gender” the Location Strategy to ensure that reproduction holds
a fixed place in the public. Gendering the Location Strategy is attractive for several
reasons. First, it appreciates the central role reproduction plays in many women’s lives.
Second, it appreciates that birth is a central concept for Arendt in her articulation of

natality (HC 9, 19).

Despite these advantages, a version of the Location Strategy that fixes
reproduction as a public, political activity would be unsuccessful. First, it yields an
essentialist view of women. By fixing reproduction in the public, the Location Strategy
would assume that women are necessarily connected to their reproductive capacities. For
Arendt, what is political is distinctively human and distinguishes human animals from
nonhuman animals (HC 18-19, 24, 84). To stipulate that reproduction belongs to the
political, according to the Location Strategy, would entail a connection between
reproduction and what is essentially human. As a result, women would be essentially
connected with their reproductive capacities. According to Mary Dietz (1996), giving
reproduction a privileged location in the public realm “lies in accepting natality as the
central category of politics (as Arendt does) and then configuring it literally as women’s
experience in giving birth and mothering, or figuratively as a feminist concept derived
from women’s ‘life activity’ (as Arendt does not)” (28). Not only does gendering the
Location Strategy support essentialist definitions of womanhood, it also downplays the

reproductive contribution men make.

Not only is the Location Strategy, once gendered, inadequate for feminist
purposes, but the concept of the self that emerges from the Location Strategy is also
limited for feminist thinking. If the activities of the public realm have fixed locations,
then the self that engages in those activities is in some sense determined by those fixed
locations (Benhabib 1996, 125-27; Villa 2001, 296-98). To illustrate this point, think
back to the example of the Greek household, in which women and slaves performed

domestic labor, leaving the male head-of-household free to engage in politics. According
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to the Location Strategy, the meaning of each activity depends on whether it belongs in
the private or the public sphere. Domestic labor belongs in the private realm, on this
view, and hence is an activity characterized by consumption and a lack of freedom.
Women define themselves in terms of the activities that they are responsible for, which
on this view, are subordinate to the activities typically allotted to men. If a woman is able
to free herself from domestic labor, then in doing so she must also accept that domestic
labor is a subordinate activity at which she no longer has to slave away. This conception
of this self is inadequate and is not one that is consistent with the relational nature of
feminist agency. Here are some Arendtian reasons as to why the Location Strategy’s
conception of self is limited. On Arendt’s view, once an agent acts, her actions can be
interpreted by others (HC 179-80, 192). Our identities are formed in the relations
between our actions and how those actions are interpreted and remembered by others.

The Location Strategy cannot address the relational nature of identity-formation.

Although there are elements of the Location Strategy in Arendt, Arendt is not
wedded to a strict version of this strategy. In the last paragraph in The Human Condition
chapter on the public/private distinction, Arendt states that “historical judgments of
political communities, by which each determined which of the activities of the vita activa
[i.e., labor, work, and action] should be shown in public and which be hidden in privacy,
may have their correspondence in the nature of these activities themselves” (HC 78). In
this passage, Arendt admits that the historically situated fixed positions of human
activities may result from a community’s judgment. Situatedness provides a fluidity that
the Location strategy tends to underemphasize. As I aim to show below, if activities are
categorized as public or private on the basis of communal judgments, and if activities
“may have their correspondence in the nature of these activities themselves,” then we
have reason to interpret “nature,” the core features of an activity, as not corresponding
directly to fixed positions. This flexibility allows theorists to separate essentialist
interpretations of activities from the categories themselves and see particular activities

among the categories, such as reproduction, as unstable and, importantly, open to change.
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4.3.3 The Narrative Strategy

Seyla Benhabib (1996) resists a strict version of the Location Strategy (in her
terms, “phenomenological essentialism”*’) for reasons similar to the ones I give, that it
yields an essentialist definition of women. Instead, Benhabib uses a Narrative Strategy.
By narrative, I refer to ways people engage in specific activities that can be categorized
as public or as private depending on how the activities are undertaken. Benhabib uses an
agent-centered, narrative analysis to argue that childrearing and family life transcend the
traditional categorization of belonging in the private realm.* I wish to apply the same
strategy to reproductive labor to show how the exercise of feminist agency makes

contract pregnancy public.

The Narrative Strategy focuses on human activities themselves rather than on any
allegedly fixed positions of the private and public realm (Dietz 1995; Benhabib 1996).
The term ‘realm’ itself implies space or place. Not only is the public realm the space of
appearances, but it is also a common world, shared between people (Arendt 1958, 50-58;
Benhabib 1996, 128). While both “a space of appearances” and ““a shared, common
world” are important ways of understanding the public realm, too much focus on spaces

themselves privileges the Location Strategy over the Narrative Strategy.

According to Benhabib, in contrast to an emphasis on space, the public realm as a
common world emphasizes how our shared context is socio-historically conditioned
(1996, 128). On this understanding, the public realm is contextual and made up of
overlapping relations (between people, between people and objects, and so forth). As
such, it allows for the boundaries between what is public and private to be more fluid.
Benhabib states, “When human activities are considered as complex social relations, and

contextualized properly, what appears to be one type of activity may turn out to be

80 Benhabib’s definition of phenomenological essentialism roughly matched my description of the
Location Strategy. According to Benhabib (1996), “Each type of human activity has a proper ‘place’ in
which it can be carried out” (124).

81 Specifically, see Benhabib (1996), chapter 5.
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another; or the same activity may instantiate more than one action type” (1996, 131).**
How people engage in the activities partially determines “where” the activities are
located, whether in the private or the public. Looking at context and at the agent acting
reveals a more robust picture of the meaningfulness of an activity than what the Location

reading allows.

The point I am trying to emphasize is that how an agent takes up a certain activity
determines whether that activity is public or not. For example, consider industrial factory
work. At first glance, factory work seems to be an uncontroversial example of what
Arendt describes as the production of durable objects, or of the consumptive-production
that is manifest in the way the market economy merges Arendt’s categories of labor and
work. However, workers can engage in factory work in such a way that it contributes to
the exercise of feminist agency. When considering worker-management relations and
steps workers may take to express their views (e.g., slowing down production, occupying
a plant), industrial factory work can also be political activity (Benhabib 1996, 131). To
further the example, industrial work can be political along other dimensions, as
relationships between management and workers, or between workers, are layered with

intersections of gender, race, and class.

For a second example of fluid boundaries between the activities that are
respectively in the private [i.e., labor] and the public realm [i.e., work and action],
consider agriculture and farming. Farming, in part, requires the farmer to till the ground
and to prepare and maintain its fertility. In this sense, farming is a consumptive process
(i.e., Arendt’s category of labor), characterized by the slavish necessity of repeating
processes so that those same processes may continue, even though farming does
‘produce’ cultivated land (HC 138). Moreover, in Hellenic times, feudal societies, and in

pre-civil war America, laboring was an activity executed by slaves, a social group unable

82 The term “realm” may also bring to mind the idea of who governs an area of land. This idea, too,
provides a nice contrast for Benhabib’s point. We are all responsible for the public realm. When a single
authority, like a king or a dictator, has control over the public, the ability of people to be free diminishes. In
other words, the particularity of people and how they negotiate the public space is subordinate to the will of
the ruler. I am thankful to Rita Gardiner for conversations on this topic.
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to achieve freedom on Arendt’s view (HC 80, 215). But, farming is not necessarily a
consumptive activity. In the current market economy, in which large farms produce the
majority of products that get shipped across the globe, farming has become a site of
politics. Farmers who produce crops on a smaller-scale to sell at local markets are
resisting the globalization of food production. An activity of consumption, the continual
production of food, takes on a political dimension. Hence, activities do not have meaning
in virtue of fixed locations as much as they become meaningful through how people
perform the activities. Accounting for social context and how an agent engages in an
activity provides this richer understanding of the meaningfulness of a given act, and it

shows how agents can shift between the public and private realms with a given activity.

Pregnancy (and hence contract pregnancy) is an activity that can migrate between
categories and between the private and public realm, without having a fixed location in
the world. In some instances, pregnancy is private in the Arendtian sense of being a
consumptive activity. A single woman may be pregnant, and can be pregnant privately,
without the presence of others (or within the intimacy of a couple). Moreover, on
Arendt’s terms, reproductive labor does not produce anything tangible, because it aims at

the continuation of the species.

Despite being a consumptive experience, pregnancy is not a wholly private
activity. As a practice, it seems to resist being categorized as belonging entirely in the
private realm (as Arendt understands it). A fetus is both separate and not separate from a
pregnant woman (Young 1984). For example, as the woman experiences them, the fetus’
movements—its kicks and stretches—both belong, and do not belong, to herself. Other
relationships cause us to question the privacy of pregnancy: the woman and her partner, if
she has one (whether absent or present), the midwife or physician assisting with the birth.
Though not easily thought of as political on these terms, pregnancy is shared in a way

that is underplayed by Arendt’s understanding of the private realm.

Pregnancy can also be understood as a form of work. Although Arendt does not
recognize it as such, pregnancy (under typical medical conditions) produces a child,

which is a tangible object. The pregnant woman sustains a fetus for nine months and may
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experience significant changes in her mental and physical self during gestation. As
evidenced in my discussion of the social-biopolitical, contract pregnancy in particular

displays features of Arendt’s category of work.*

For Arendt, the public realm consists of work and politics. I suggest that contract
pregnancy can also enter the specifically political aspect of public space through the
exercise of feminist agency. Recall Salma, one of the contract pregnant women whose
narrative I shared in chapter 1. Salma conceptualized contract pregnancy as exploitative,
but she also challenged the social stigma attached to the practice. Let us say, for example,
that Salma exercises feminist agency and engages in Arendtian thinking. Let us also say
that thinking leads Salma to reject the idea that contract pregnancy is dirty work. She then
uses her insights, gained from exercising feminist agency, to discuss the problem of
social stigma with other women who live in the fertility clinic’s hostel. Salma has
brought contract pregnancy into the public discourse. Contract pregnancy has become a
signifier of poverty, not of dishonorable work. Contract pregnancy becomes political

through the exercise of feminist agency.

Drawing on Vatter’s insight that natality involves an appreciation of physical life,
there is one additional way in which reproduction is not merely a private activity. Unlike
other consumptive activities, reproduction emphasizes the experiential importance of
agency (Curtis 1995). Reproduction transcends its categorization as a private,
consumptive activity because of the role it plays in Arendt’s concept of natality, the new
beginning in birth, which is the underlying basis “in which the faculty of action is
ontologically rooted,” (HC 247, emphasis mine). In this quotation, Arendt invokes the
capacity to begin something new in its descriptive dimension as the literal capacity of

reproduction to begin something new. Birth symbolizes the power of human agency.

83 Reproduction does not meet every description of work Arendt provides. For example, reproduction is
not reversible, nor is the object of reproductive labor merely a “use” object. I am not worried by these
tensions because Arendt’s descriptions do not easily translate into necessary and sufficient conditions that
an activity must meet to belong to one category or another. Rather, I suggest that reproductive labor as
work poses philosophical problems that Arendt would be interested in given her concern that biopolitics
has eclipsed action within the public realm.
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Physical birth results in a new person, but more specifically, it results in a new agent,

whose actions have the power to shape the world.

I can now answer the objection to the Arendtian foundations of feminist agency,
which arise because of Arendt’s relegation of reproduction to the private sphere. Even
though Arendt does not find reproduction a philosophically rich topic for discussion, I
have argued that her framework does not preclude philosophical analyses of
reproduction. Indeed, contract pregnancy provides a rich example of the problem of the
social, which I understand in conjunction with the problem of the biopolitical. Moreover,
contract pregnancy need not be understood as necessarily belonging in the private realm.
Through the Narrative Strategy, I have argued that contract pregnancy can be a political

activity, on Arendt’s framework, through the exercise of feminist agency.

4.4 What to Do with the Public/Private Distinction?

The exercise I have undergone may seem unnecessary to some feminists. Instead
of carving out a space for contract pregnancy to be a political activity on Arendtian terms,
I might have simply rejected the use of any distinction between the public and private and
argue that my conception of feminist agency can be Arendtian without it. In this chapter,
I have suggested that I do not need to take that step because Arendt’s use of the
public/private distinction can accommodate contract pregnancy as a public activity. But,
someone may be left wondering about the status of the distinction for me. In my view, the
distinction between what is public and private cannot be totally abandoned because it is
crucial for understanding what is at stake when the social-biopolitical eclipses the
political. When the social-biopolitical usurps the political, conditions for agency are
threatened. But, the distinction can also be helpful from a methodological perspective in
encouraging our theories to respect the diversity of women’s experiences. In this section,
I argue that Arendt’s description of the private as the space protected from the public
gaze encourages feminists to appreciate that women’s situations are complex and cannot
be reduced to their oppressive or political aspects. This argument is an important
supplement to my argument in the previous sections because it shows one way in which

Arendt’s philosophy can benefit feminist theorists.
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The private/public distinction that remains in Arendt is not the liberal one
feminists such as Elizabeth Spelman, Carole Pateman, and Susan Moller Okin have
successfully criticized. My argument in the previous section is consistent with their
arguments that what were traditionally categorized as private activities do have a place in
the public realm. What remains in Arendt is a value of privacy, which serves as a
protection against the complete reduction of women to their political selves. This point is
also consistent with how feminist critiques of the public/private distinction unfold.

Consider the following claim made by Okin (1989):

Challenging the dichotomy does not necessarily mean destroying the usefulness
of a concept of privacy or the value of privacy itself in human life. Nor does it
mean denying that there are any reasonable distinctions to be made between the
public and domestic spheres. It does not mean, to many feminists, including
myself, a simple or total identification of the personal and the political. (127-28;

original emphasis).

Combined with my argument in the previous section that Arendt is not committed to a
rigid distinction between what is public and private, Arendt also offers feminists a reason
to value privacy (once it has been understood outside the problematic public/private
distinction). Valuing privacy serves as a methodological check on our theories to help
ensure feminists do not homogenize women’s experiences. This section will have two
main parts. First, I outline the value of privacy in Arendt’s view. Second, I argue that
valuing privacy helps feminist ensure that theories do not reduce women’s experience to

over-generalized narratives.

441  The Value of Privacy

In this section, I outline why privacy is important on Arendt’s account of agency.
As previously mentioned, one way in which Arendt conceptualizes the public realm is as
the space of appearances. In contrast, the private realm is the space in which one
withdraws from the public. For the Hellenic Greek (male, property-owning) citizen, the
private realm was a place in which he could recede from the public gaze. The “four

walls” of the household provide needed protection; the ability to recede from the constant



120

interaction and recognition inherent in the public sphere is crucial to maintaining proper
balance in one’s life. In Arendt’s words, “A life spent entirely in public, in the presence
of others, becomes, as we would say, shallow” (HC 71). One cannot always be engaged
in disclosing oneself to others—just think of the intense publicity of the lives of
politicians and celebrities, or of Facebook at its worst, to get Arendt’s point. When you
are in the public eye, every part of your life becomes accessible and available to everyone

else.

Arendt connects the ability to withdraw to a physical space. What is important
here is not total solitude, but the ability to be out of the public gaze. For Arendt, private
property, not consumptive activities, provide a retreat from the public realm. Indeed,
modern political theory erred in focusing more on the activities of the private realm than
property itself: “What is important to the public realm, however, is not the more or less
enterprising spirit of private businessmen but the fences around the houses and gardens of
citizens” (HC 72). People need a space to be themselves with family and friends, and this
self may not be the same self (in some aspects) as the self within the public sphere. The
spatial aspect of withdrawing from the public was not only important for Arendt
theoretically, but also in her own private life. From one of her numerous trips abroad,
working and lecturing, Arendt writes to her spouse, Heinrich Bliicher, about her need to
be in the physical space of their ‘private,” apartment in New York City to recuperate from

being constantly, in public with others (WFW).

In thinking about gender equality and reproductive justice, this private space as
the space in which one can withdraw from the public gaze is also important. What is
personal is not always an instantiation of something political. By this, I do not mean that
certain aspects of private life are not or should not be of political concern. Rather, I mean
that some aspects of a woman’s life, at certain times, may not be analyzable from a
political perspective. By highlighting injustices within the family, including domestic
violence, economic insecurity, and a lack of sexual agency, feminists have brought the

family into the public realm and made it the subject of political dialogue. These topics
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demonstrate how the private and the public inform each other. However, every aspect of
a woman’s personal life is not straightforwardly political.** A totalizing focus on how
oppression structures a woman’s life may ignore how a woman’s priorities, desires, and
experiences interrelate cannot be simply summarized as “political.” Privacy is a valuable
concept because it helps theorists to appreciate the multifarious and complicated nature of
women’s experiences. In other words, privacy helps theorists understand the uniqueness

of an individual woman’s experiences.

4.4.2 Appreciating Uniqueness and Diversity

I suggest that retaining privacy as valuable in the way Arendt understands it to be
offers feminists a valuable way to check their theories for unwarranted homogenizations.
The value of privacy, that a person must be able to withdraw from the public realm,
acknowledges that a person cannot be exhaustively defined or characterized through
political and public terms. To make such a reduction removes particularity for the
individual. Similarly, when a person is committed to an ideological or a theoretical
framework, such as feminist frameworks, she risks allowing the ideology to frame every
aspect of her experience and her interactions. Feminist theories can be guilty of
categorizing or assigning people to particular roles without an appreciation of the
uniqueness of each person or of their individuality (Narayan 1997). This danger is present
for my case study of contract pregnancy. When feminists are too concerned about
women’s economic capabilities, they can lose sight of the exploitative elements currently
structuring transnational contract pregnancy, such as problems with the working
conditions involved in selling gestational labor. However, when feminists are too focused
on economic exploitation, they can lose sight of how important providing economic
support is for many of the women who sell gestational services (Pande 2009). In both
instances, the meaningfulness of women’s choices connects not only to their political

location, but also to what they, as individuals, value.

84 Nor would it be straightforwardly private.
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I believe that incorporating the value of privacy into my conception of feminist
agency allows me to respond to challenges feminists with a global southern heritage have
posed for global northern feminists. For example, Mohanty (2003) argues that feminists
in the global north tend to use universal or monolithic accounts of “women’s experience”
and “sexual difference” that homogenize the experiences of women in the global south.
The ability to be who we are in public depends partly on who we are in the smaller space
of the private. This is true for me, as it is for contract pregnant women like Salma, Sofia,
and Najima. I recognize that these women also have private lives, that being contract
pregnant women is not the whole of their identities. Privacy, understood as having a
space to withdraw to, does not mean that there is no relation between the public and the
private. Historically, women’s experiences in the private have informed their acts of
resistance in the public realm. Experiencing challenges in one’s private life encourages
public acts of resistance. For example, challenges in balancing childcare and a desire to
work outside the home may encourage a woman to advocate for universal state-provided
or subsidized childcare. Such private experiences will be heterogeneous. Even from the
brief quotations from Salma, Sofia, and Najima that I shared in chapter 1, we see
diversity in how they think about and understand contract pregnancy. This diversity, in
part, stems from each woman’s unique private life. By acknowledging this diversity, I
also remind myself as a philosopher to appreciate each woman’s uniqueness and refrain
from overgeneralizing claims about contract pregnant women’s experiences. In this way,
incorporating Arendt’s value of privacy into my account of feminist agency provides a

helpful methodological check for my own theorizing about global southern women.

4.5 The Arendtian Foundations of Feminist Agency

In this chapter, I have defended the Arendtian foundations of my conception of
feminist agency. Feminists might be skeptical about whether Arendt’s philosophy can be
applied to questions of contract pregnancy because of her relegation of reproduction to
the private sphere. I have argued that contract pregnancy can be made public, on Arendt’s
own terms. I have also suggested that the value of privacy, on Arendt’s view, is a helpful
addition to feminist agency in protecting against homogenizing women’s experiences.

Feminist agency is meant to open up our thinking about possibilities for resistance. My
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conception of feminist agency will be unsuccessful in this goal if I also over-generalize
about or homogenize women’s experiences of contract pregnancy in the global south.

The argument in this chapter is an important one in addressing concerns feminists may
have with the Arendtian features of my conception of feminist agency, but there are other
feminist concerns I have not been able to address. In chapter 5, I point to aspects of my
Arendtian conception of feminist agency that need to be spelled out in more detail,
namely, the role thinking plays in encouraging collective resistance to oppression. With
the argument I have made at the end of this chapter about protecting against over-
generalizations about women’s experiences, future discussions of my conception of
feminist agency and women’s collective resistance will be able to acknowledge and retain

the rich diversity among women.



124

Chapter 5

5 Feminist Agency and Possibilities for Collective
Resistance

In this dissertation I have sought to dissolve a problematic tendency in feminist
theory to assume that women in severely oppressed circumstances have no possibilities or
capacities for agency and for resisting oppression. Arguments along these lines are
dangerous. From a conceptual standpoint, feminist theories that ignore possibilities for
agency in these circumstances discursively silence women. From an empirical standpoint,
feminist theories that perpetuate this problem ignore concrete examples of resistance that
do occur in constrained circumstances. (Recall the DMSC sex-worker collective that
promotes better resources and working conditions for sex workers, and challenges the

stigmatization of sex work in West Bengal.)

My response to the above problem is to develop an Arendtian account of feminist
agency. The goal of my approach is to offer a conceptual framework that allows for
resistance to oppression, even from within constrained circumstances. I turn to Arendt
because her conception of agency is already situated in a context of resisting barriers that
seriously threaten agency. From Arendt’s conception of agency I take three key features
for my conception of feminist agency. First, feminist agency is a relational exercise. My
conception of agency acknowledges that women are situated within webs of personal,
social, and institutional relationships that may promote or hinder opportunities for
exercising feminist agency. Second, feminist agency is an exercise that shapes a woman’s
identity. This shaping is two-fold. Through the exercise of agency, a woman discloses her
identity to others. In addition, the exercise of feminist agency contributes to a woman’s
agentic-capacities. She becomes better able to resist oppression through the exercise of
feminist agency. Third, the exercise of agency inherently contains the possibility of
resistance. According to Arendt, the exercise of agency has the potential to begin
something new, to open up new relationships and possibilities for acting. I also include in
feminist agency Arendt’s value of privacy. This value does not correspond with

problematic associations between women’s activities and the private realm. Rather, the
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value of privacy serves as a check on my account to ensure that I do not homogenize or

over-generalize women’s experiences.

I argue that the possibility for feminist agency to open up possibilities for
resisting oppression is facilitated by the activity Arendt calls thinking. According to
Arendt, thinking is a process by which an agent subjects beliefs to critical scrutiny, which
may result in a rejection or a challenging of the beliefs in question. When an agent
engages in thinking with respect to oppressive norms, she may come to reject the
oppressive meanings they contain, thereby opening up possibilities for liberatory
meanings. Thinking itself is a form of resistance in itself because it challenges oppressive
norms, and it also encourages acts of resistance to oppression. By rejecting oppressive
meanings and negotiating new meanings, a woman is encouraged to engage in acts of

resistance to oppression.

I formulate my account of feminist agency using the case study of transnational
contract pregnancy, particularly in the reproductive travel destination of Gujarat India.
The contract pregnancy literature, I suggest, is one that is polarized in a dangerous way.
On the one hand, feminists who hold the Challenging Norms view and the Choice
Expansion view fail to appreciate how oppressive barriers in India threaten the potential
of contract pregnancy to promote social change. On the other hand, feminists who hold
the Commodification view or the Oppressive Norms view risk placing too much
emphasis on oppressive barriers to the exclusion of recognizing Indian contract pregnant
women’s agency (or possibilities for agency and for resistance to oppression). The goal
of applying my conception of feminist agency to transnational contract pregnancy is to
depolarize this discussion. By recognizing possibilities for feminist agency, we appreciate
both possibilities for women’s agency and the severity of the oppressive barriers they

face.

A contract pregnant woman who exercises feminist agency is able to destabilize
oppressive meanings associated with contract pregnancy and come to understand her
situation in a new way, which may encourage resistance to oppression. Consider Salma,

the contract pregnant woman in Gujarat who suggests to us that contract pregnancy is
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both immoral and the best option she and her family have for financial stability. Upon
thinking through her experience of contract pregnancy, Salma could come to reject the
association between contract pregnancy and dirty work (namely, that contract pregnancy
is a form of baby-selling). Instead, Salma may see her gestational labor as providing a
service. Even though she rejects the stigma, Salma may also reject contract pregnancy as
a valuable means of economic mobility due to the lack of consideration for her well-
being. She may tell the physician or clinic staff that they do not do enough to make sure
women choose this work. The re-negotiation of the meaning of her contract pregnancy
contributes to Salma’s ability to resist her oppression and to the development of her

agentic-capacities. It is a beginning point for resistance to oppression.

The main arguments in my dissertation, which I have summarized above make
several contributions to the respective philosophical literatures on global feminism,
contract pregnancy, and Arendt’s philosophy. First, I contribute to global feminist
literature a view of agency within contexts of severe oppression. Second, my application
of feminist agency to transnational contract pregnancy also seeks to resolve a tension in
the feminist debate about whether contract pregnancy opens up opportunities for women
and enhances their agency, or threatens the very possibility of women’s agency. Third, I
contribute to Arendt scholarship by developing an avenue for understanding the
connection between agency and thinking. I also contribute to growing efforts to put
Arendt’s philosophy in conversation with feminist theory. Though Arendt eschewed
feminism, her work can contribute helpfully to feminist theory, and feminist theory offers

new ways of making Arendt relevant to understanding women’s oppression.

The Arendtian account of feminist agency I offer is just a beginning. Future work
can strengthen what I have begun here. What I have said does not exhaust what there is to
say about thinking, Arendtian action, resistance, or feminist agency. What I have said
provides the foundation for using Arendt’s philosophy to enrich discussions of feminist
agency and resistance to oppression. If there are lingering questions, then there are

further avenues for philosophical investigation.
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Specifically, more needs to be said about feminist agency in terms of how
thinking encourages collective action. Changing oppressive structures requires collective
action against institutionally structured harms (Isaacs 2002, Cudd 2006). What I have
done is highlight the importance of individual negotiations of meaning, but more needs to
be said about how an Arendtian approach can encourage women to act in concert against
oppression. Individual resistance is important, but will not necessarily lead to collective
action. To understand the gap between individual and collective acts of resistance,
consider the striking story of Bhubaneswari Bhaduri’s resistance to oppressive regimes in
India. In 1926, Bhubaneswari Bhaduri, a teenage woman, hung herself. In her suicide
note, Bhaduri revealed that she had been involved in a political group that itself was
involved in the armed struggle for Indian independence from colonial rule. Her
assignment had been to assassinate a political leader, but finding herself unable to
complete the assignment she committed suicide. Aware that her suicide might be taken as
the result of a pregnancy out-of-wedlock, Bhaduri killed herself while menstruating to
dispel the assumption of illegitimate pregnancy (Spivak 2010, 62-63). Recognizing the
importance of conveying the meaning of her suicide, Bhaduri went to great lengths to
ensure the meaning of her suicide would be understood. Generations later, Bhaduri’s
great-great-grand niece is a rising corporate star in global capitalism, participating in the
kinds of trans-national, colonizing structures that prompted Bhaduri to take her life. If
Bhaduri’s niece fails to remember why Bhaduri committed suicide—if she forgets the
meaning behind Bhaduri’s death—then the powerful possibility for change contained in
that event is lost (Spivak 2010, 66). Feminists may have a similar concern about thinking.
If thinking cannot encourage collective resistance to oppression, it is ineffective in

challenging oppressive contexts such as that of transnational contract pregnancy.

This concern about the gap between thinking and collective resistance does not so
much threaten my project, but instead shows what my project, which seeks to use Arendt
to think about feminist agency and resistance to oppression, will need to address as I
continue to develop it. Thinking is only a first step in resisting oppression. A full account
of feminist agency will need to go further. Although the importance of individual agency
should not be discounted, oppression, as a harm perpetuated against groups, requires

collective action. I suggest that Arendt’s conception of judging can ground these further



128

steps towards collective action. As thinking is the individual negotiation of meaning,
judgment refers to the intersubjective, communal negotiation of meaning (LKPP; Beiner
1982; Nedelsky 2000; 2012). If contract pregnant women were able to share judgments
and collectively negotiate new meanings around contract pregnancy, then they would
have better opportunities for collective action, much like sex workers in West Bengal had
when they came together around shared concerns about their working conditions and the
value of their profession. Thinking is the first step of this process and the degree of
feminist agency that it allows. My goal has been to describe this crucial first step,
specifically with respect to how contract pregnant women in the global south (and others)

may resist severe oppression.
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