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ABSTRACT

LEVIATHAN'S RAGE:
STATE SOVEREIGNTY AND CRIMES AGAINST HUMANITY
IN THE LATE TWENTIETH CENTURY

FEBRUARY 2009
CECIL BRYANT LAWSON, B. A. MOREHEAD STATE UNIVERSITY
M. A., UNIVERSITY OF KENTUCKY
Ph. D., UNIVERSITY OF MASSACHUSETTS AMHERST

Directed by: Professor Robert Alejandro

This dissertation explores the relationship between state sovereignty and major
instances of crimes against humanity committed in the lattc@6tury. In order to
examine this dynamics of this relationship, the author analyzes the histoheany af
the concept of sovereignty and examines five case studies of crimes hgaiasity:
Cambodia under the Khmer Rouge, Argentina during the mijitguta from 1976 to
1983, the breakup of the former Yugoslavia, Rwanda in 1994, and the ongoing conflict in
the Darfur region of Sudan. State sovereign power is shown to be an important
facilitating factor in these atrocities as well as a major source aértiiort during the
civil conflicts in which these crimes have taken place. International £tfodontrol or
mitigate the damaging effects of state sovereignty, including humanitatervention,
the International Criminal Court, and the promotion of democratization, are shown to be
largely ineffectual and often end up strengthening state sovereignty.

Vi



CONTENTS

Page
ACKNOWLEDGEMENT ...ttt e e e e e e e e e e e e e e e e e e e anans %
AB S T R A T .ottt et e oo oo oo oottt e et et e e e e e e e e e e e e e e e bbb n e Vi
CHAPTER
1. INTRODUCTION L.ttt e e e e e e e e e e bbbttt ettt e e e e e e e e e eaeeeaaeseaanannes 1
2. RISE OF LEVIATHAN . ...ttt ettt et e e e e e e e e e e e e e e e e s s s aannnes 8
The Political Foundations of European Christendom............ccccceeiiiiiiiiiiiiiiiiicceeeen 9
The Papal REVOIULION.........uiiiiiiiiiie e e et a e e e e e e e e e e eaaas 12
Opposition t0 POPE @Nd EMPITE ......uuuuiiieiiie e e eeeee ettt s s e e e e e e e e e e e e eeeeeeenannn e as 18
LI L1 oo (=1 o T = - NSRRI 23
(@] (o] ] =11 17 1 SR 28
(@] o Tod 1010 o R TUTT 31
3. NAMING THE BEAST ...ttt e e e e et e e e s st e e e e e e e eaaaaaaeaaaeasassannnns 35
Sovereignty and MONAICNY ..........uu e a e e e e e e 36
2 70T 1] PP 36
LT (011 1 PR 43
[ 10 o] 01 SRS 49
o] oW1 = TS0 AV =T =T o] PP 55
0 T T PURSRSR 56
ROUSSEBAU ...ttt ettt e e et e et et e et et e e e et e e e et e e eena e aeenaaaees 58
The AmeriCan FOUNGING .......cooiiiiiieeee et e e e e e e e e e e e e e e e aeea e as 60
(@] o Tod 118130 o RSP PUTT 62
4. CASE STUDIES ... .ottt ettt e et et e e e e e e e e e e e e e e s s s s annsaebbbaneeeeeees 71
T goTo (3 Tox 1 o] o I PP 71
(@ T g1 oo T [ 1= L0 77
F N 0[] 1] - VPR 84
8 To [ 1S F= 1Y - S PURS 92
T2 1 o - PP 106
Y1 o = o 116
(@] o Tod 18110 o R OO UUUPPPPPPPPRPRTPRRI 139

Vii



5. TAMING LEVIATHAN? ... 155

Takn Yo [8Te3 [0] o WP ET TSR 155
HUMANITANAN INTEIVENTION ...t eaaanns 157
The International CrimiNal COUIM. . ... oo. it 162

(D110 glo e r= 11V 4= i [o] o HUUETE T TR 167
(Ode] o (ol 1117 o] o IR PRRTR 170
SO0 ] N[O MU ] (@ ]\ R 173
BIBLIO G R AP HY ..o e 178

viii



CHAPTER 1

INTRODUCTION

While it may seem like | am stating the obvious, we need to ponder this: large-
scale crimes against humanity have become a common occurrence within my own
lifetime (I was born in 1971). Over past few decades, we have witnessed the last
paroxysms of the Cold War — détente, renewed conflict with the “Evil Empire,” Ilthe fa
of the Berlin Wall, and the dissolution of the Soviet Union and its satellite alieesise
of a “new world order,” heralding globalization and a new respect for internkligovna
and another descent into global conflict following the 2001 terrorist attacks omitieel U
States. While the earlier events might have been a cause for some optirwsria
politics, it instead turned into a period of horror and sadness. Although instances of
crimes against humanity took place all throughout the decades prior to the 1990s, the
ideological conflict of the Cold War did much to obscure the murder that happened; the
global conflict between capitalism and communism seemed to figure at theastrinto
the atrocities that took place throughout the 1970s and 1980s in Central and South
America and Southern Asia. With the passing of the Cold War, however, these crimes
continued and were more preeminent in an ever-increasing number of locales around the
world. Western nations and prominent members of the United Nations stood by as

governments openly repressed, tortured and killed millions of their own citizehs, in t



name of national unity or to stifle political dissent. This unwillingness to act, to
intervene, was always followed by condemnations after the face, alwayddoo |

This in itself should tell us something about the nature of these kinds of crimes —
their occurrence transcends ideological conflict, nationalism, or autkeomitan, and
their scale, in fact, is made possible by the modern state. We know that genocide and
atrocities do not take place in a social and political vacuum; at least sincectmS
World War, we have learned to see how ethnic individuals’ hatred and authoritarianism
have used the means of the state to carry out crimes against humanity, how thdse hatre
are provoked and sustained, and how the control of information in a political regime
distorts public perspectives. The murder of 6 million Jews, Gypsies, Slaves, and other
minorities in World War Two by the Nazis in Germany should have been enough of a
lesson for the people of the world in how genocide gets carried out, or even for a
generation before that, with the slaughter of the Armenians in Turkey durifkggshe
World War! The world community proclaimed, “Never again.” It erected the edifice of
the United Nations with a Universal Declaration of Human Rights, passed a conventi
on genocide in 1948 as well as various conventions against torture, the persecution of

minorities, and the ill treatment of women and children.

! The Armenian genocide , unlike the Holocaust reg®rted around the world while it was being

undertaken, although the term “genocide” had yétet@oined. See Arnold Toynbee, éithe Treatment of
Armenians in the Ottoman Empire, 1915-19ll6ndon, 1916); Arnold Toynbed&rmenian Atrocities: The
Murder of a Nation(London, 1915); Leslie Davighe Slaughterhouse Province: An American Diplomat’
Report on the Armenian Genocide, 1915-1%dl Susan K. Blair (New Rochelle, 1989); Henry
MorgenthauAmbassador Morgenthau’s Staf3918); Isreal Charny et al. edgncyclopedia of Genocide
(1999).
2 Universal Declaration of Human Rights (1948); Gamon on the Prevention and Punishment of
the Crime of Genocide (1948); International Coniembn the Elimination of All Forms of Racial
Discrimination (1965); International Covenant owiCand Political Rights (1966); International Canant

on Economic, Social, and Cultural Rights (1966)n@mtion on the Elimination of All Forms of
Discrimination against Women (1979); Conventioniagfal orture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (1984); Convartiothe Rights of the Child (1989); and Declarmatio
on the Rights of Persons Belonging to National thinke, Religious, and Linguistic Minorities (1992).



However, the world community’s actions tell a different story. Nonintervention
has been the practiemdthe rule of international law, and it is a foundation of modern
world politics® World leaders may wring their hands while genocide is taking place, but
there is legallyno course of action at the international levahd several centuries of
international custom have made it acceptable to look down on one nation interfering with
the internal affairs of another. Thus, while we may cite motives such asalatelf-
interest or apathy as reasons why nations generally refuse to meeénverder to stop
genocide, the more fundamental reason, it seems, lies in the structure of modern
international relations, i.e. in the principle of sovereignty.

In this dissertation, | want to explore the degree to which state soversignty

implicated in the occurrence of crimes against humanity in the 18targDearly 2%

3 In Articles 2 (4) and 2 (7) of the United Natio@harter, the principle of non-intervention is

invoked as contrary to the purpose of the Unitetidda: 2 (4) “All Members shall refrain in their
international relations from the threat or useasté against the territorial integrity or politica
independence of any state, or in any other mamoensistent with the Purposes of the United Naffons
and 2 (7) “Nothing contained in the present Chastal authorize the United Nations to intervene in
matters which are essentially within the domestitsgliction of any state or shall require the Merstie
submit such matters to settlement under the pr&3aatter, but this principle shall not prejudice th
application of enforcement measures under Chagtdm¥ich deals with the enforcement of UN Security
Council resolutions in relation to breaches offikace and acts of aggression against other nationisg
principle of non-intervention was codified subsettlyein the Declaration on the Inadmissibility of
Intervention in the Domestic Affairs of States, A5 Res. 2131/20, 1965; the Declaration on the fpies
of International Law, G. A. Res. 2625/25, 1970; anthe Declaration on the Inadmissibility of
Intervention and Interference in the Internal Affeof States, G. A. Res. 36/103, 1981. For thdiegtpn
of the principle of non-intervention in cases demmational law, see the Corfu Channel case (19€9),
Reports, 16 ILR, and the Nicaragua case (1986)Ré&hbrts, 76 ILR.

4 Article VIII of the Genocide Convention statestth “Any Contracting Party may call upon the
competent organs of the United Nations to take swations under the Charter of the United Nations as
they consider appropriate for the prevention ambeession of acts of genocide.” In other words,
signatories to the Convention have to take actioough the United Nations bureaucracy in orderaeeh
their concerns legally recognized.

3 The idea of “humanitarian intervention” gainedeatain hearing in the 1990s with the crises in
Somalia, Haiti, and Kosovo. However, in order ¢éodzceptable within the legal structure of intdoe
sovereignty, the United Nations had to construmrgcept of humanitarian intervention which tooloint
account the fact that the sovereignty of surroundiations was being affected by civil conflict asrd/
refugee flows. See U. N. Resolutions 713 (1991¢lation to the former Yugoslavia and Resolutig88
(1992) for Somalia and 688 (1991) in Irag. Thisadf humanitarian intervention has been given a
different footing under the doctrine of “Responkipito Protect,” which will be explained in Chapteive.



centuries. The term “national sovereignty” has had several centuries efarghfas
become a commonplace expression at the beginning of treeBfury. Both
contemporary international law and the United Nations are built upon a respect for
“national sovereignty.” It is recognized that international law and atieg,
agreements, and alliances are based on the consent of the nations involved; if a nation
chooses to back out of any of the above, it may do so (it may not earn the good will of the
other nations party to them, but that is not the issue here). Today, nations continue to
want to strengthen their sovereigfitgnd ambitious nations want to assert theirs, but the
central concern remains the issue of sovereignty itself. What does soverezgmnty rim
the context of modern political theory, sovereignty means the most powerfurhbagit
authority within a political community, that power which has the final word on matters
law and enforcement. In the context of international relations, it refers abilitg of a
nation-state to determine its own decisions and actions. Taken in its totalitgnteptc
of sovereignty has two sides: one in relation to other nation-states, and the other in
relation to itself — it is concerned with the boundary between outside and inside Whil
international law determines the legal boundaries of a country, it ultimatkslyd
sovereign authority to decide what is outside and what is inside, and more impprtantly
whois inside and outside.

It is the nexus between political theory and international relations thagbang

to examine in order to more fully understand sovereignty; | am going to bringtssig

® Recent debate on national sovereignty has focoiséde “decline” of sovereignty in the era of
globalization; for the most comprehensive treatmefithis issue, see Held, David; McGraw, Anthony;
Goldblatt, David; and Perraton, Jonath@mbal Transformation§Stanford, 1999: Stanford University
Press), Gilpin, RoberThe Challenge of Global Capitalism: The World Emmy in the 2% Century
(Princeton, 2001: Princeton University Press), Sadsen, Saskid,osing Control:Sovereignty in an Age
of Globaliztion(New York, 1996: Columbia University Press)



from political theory regarding the relations between citizens and goversiment
international relations and bring insights from international relationsdieggthe unitary
nature of sovereign power into political theory. Speculation upon this line between
inside and outside shows us that this line is moveable, due to war, internal conflict, and
changes in national law. It cannot be overstated, however, that this concernseipt mer
national boundaries (although geography is a crucial element of sovereigng/hiarei
generally about belonging, the collective sense of what is “ours” and whiagiis”. At

its most fundamental levels, sovereignty is about identity.

In the first chapter, | am going to introduce a history of the concept of
sovereignty, beginning in Europe’s Middle Ages. The purpose of this is to show that
sovereignty is not an eternal category of political authority but rather thenoeitof an
historical political conflict among a number of authorities claiming @terauthority
over the others. The medieval Christian Church and its protector, the Holy Roman
Empire, stood at odds with one another from the beginnings of the empire ih the 9
century. By the late Middle Ages, feudal relations were breaking down andlidatiag
under a number of powerful national monarchs, and this created yet another source of
authority within the conflict. The waning of both the power of the Church and the Holy
Roman Empire left a number of monarchs and their national states with theaclaim t
supreme political authority over their territories and populations. As theseiesunt
began to extend their influence through colonization, the idea of sovereignty spread
across the world and become the dominant mode of conceptualizing the authority of the

state in the contemporary world.



Since sovereignty retains in the predominant status, in the second chapter | retur
to the early modern period and examine the ways in which sovereignty was theorize
Sovereignty essentially moves along an axis between two poles, whictmloceltchical
and popular. | examine the development of monarchical sovereignty in the works of Jean
Bodin, Hugo Grotius, and Thomas Hobbes. Monarchical sovereignty is initially
formulated as being limited by ideas of natural law and natural right, istoperation,
it remains essentially unfettered. By thd'&nd 18 centuries, a constitutional
revolution takes place in Europe which moves the concept of sovereignty along the axis
toward popular rule; supreme authority is said to lie in the people themselves. However
| demonstrate that there remains the same formal idea of a power, ortagethsivhich
remains unaccountable, especially in national emergencies. The Italiasophir
Giorigo Agamben argues that this is the essential nature of sovereign powasgirtse
outside of the limits which seek to bind it.

In the next section of the dissertation is a series of five case studiesimlwhi
explore the implications of this concept of sovereignty in the Idfean@ early 2%
centuries. In the countries of Cambodia, Argentina, Yugoslavia, Rwanda, and Sudan,
crimes against humanity have been committed against broad segments of their own
populations; | will examine the degree to which political authority claimogreignty
is implicated in each set of crimes. By way of contrast, | witd alsamine the role
played by each country’s political culture in these crimes. In my conclusidhege
case studies, | will show that, apart from the motivations behind the crimes ttedymi
state authority and the state’s institutions were implicated to a very hygked@nd that

political culture itself can fall within the concept of sovereignty.



In the last chapter, | will turn to an examination of the ways in which sovereignty
may be modified and/or challenged as a way to prevent future largesgnae against
humanity. | will look at the role of humanitarian military intervention as a pitatige
measure; the International Criminal Court as an institution that does away tyfouni
these crimes; and the process of democratization around the world as a longetarsn
of creating political environments that value human rights. | conclude that these
measures, while important for curbing future atrocities, only wind up recreating
sovereign authority at the national level; they do not limit the abuses inherent in
sovereign authority itself. Until humanity is able to come up with a way of insuring
protection of basic human rights outside of a context of absolute control over the means
of violence, sovereignty will remain with us, with all of its dangers.

Because | am trying to make connections across several areas ofdhe soc
sciences — including political theory, international relations, comparatiitepoand
history — this dissertation will sacrifice much depth for breadth. My tredsnod the
different subject matters will undoubtedly not impress specialists in ealcbsef tields,
but I hope that that my arguments will open doors for futures areas of research.
Understanding the role played by sovereign authority in the commission and jtistifica
of crimes against humanity remains a central task in creating a moregustsecure,

and more humane world.



CHAPTER 2

RISE OF LEVIATHAN

In order to understand the dynamics of sovereignty, the first step | waketest
to show how the concept of sovereignty came into existence. Sovereignty, like all
concepts, has a history, but the success of the institutions of sovereignty in the
contemporary world tends to obscure rather than elucidate the understanding of
sovereignty. The Peace of Westphalia in 1648 is usually regarded as the “lgggphnin
the modern sovereign state. However, prior to this date, a number of historical events
had already taken place which laid the foundation for sovereign political autlaodty
developments would continue after 1648 to ensure that the sovereign idea became the
dominant model of political authority by the end of th& 2entury.

Thus, | think it is necessary to create an historical narrative of theoogthe
concept of sovereignty. Sovereignty had its beginnings in the Middle Ages in thesdebate
between Church, Holy Roman Empire, and national monarchs over political primacy on
the European continent. While the Church and the Empire, often linked and also often at
odds with each other, claimed symbolic primacy in the temporal world, it was #le loc
feudal lords, and eventually, the national monarchs, who ended up with military and
political control over their populations and territories by the end of the Middle Ages.
Using theological concepts to legitimate their rule, national kingshignaasformed
into sovereign authority. The development of state bureaucracy in the easlypf/tdee
Modern era borrowed these same legitimating ideas for what was langeityea of

secular administration. Finally, through colonial expansion, the idea of sovenre@mty



spread throughout the entire world, laying the foundations for its eventual predominance

in world affairs.

The Political Foundations of European Christendom

In 313 C.E., the Roman Emperor Constantine officially recognized Christianity,
and seventeen years later, he moved the administrative center of the Empoe east
Constantinople, an event which is generally regarded as the advent of the Byzantine
Empire. During the following century, Byzantium began to lose its control over the
Roman territories of Western Europe after a series of invasions by Genpeaples into
the heart of the Italian peninsula. Much of subsequent Byzantine foreign palisetb
on regaining control over this regidnAt not point had relations between the two regions
been particularly close. While a number of ecumenical councils of Western @aachEas
Church officials in the early Middle Ages attempted to maintain ritual and dalctmity
within the realm of Christendom, centuries of growing geographic, linguistic, a
ideological separation eventually led to two separate and competing domains of
Christendon?.

Traditionally within Christendom, the Bishop of Rome was consideriethte
first among equals. From the fifth to the early thirteenth centuries, thesRapgled
with the lack of recognition of this role by ByzantidnAs the last remaining outposts of
imperial rule in Western Europe succumbed to the Germanic invasions, and thesiRatri

of Constantinople rose in prominence and power in the eastern empire, the Bishop of

" Walter UllmannMedieval Political ThoughtBaltimore: Penguin, 1975), 72
8 John Julius NorwichByzantium: The Early Centuri¢blew York: Knopf, 1989120
° Ullmann, 96-7



Rome began to assert that he could appoint an emperor in the west, and this signaled a
different kind of power to Eastern ChristiadfisAround the year 750, there appeared in
Rome a forged documenithe Donation of Constantine/hich claimed to have been
written by the Emperor Constantine himself, which stated that he had metelyd'r to
the Byzantine capital and left the crown for the Pope to bestow on the next emperor of
the Romans!

In the wake of this growing rift between Western and Eastern Christendom, a
"siege mentality" developed in the West in tfeaBd 9" centuries, as the European
continent came under further invasions: the Islamic caliphs into the lbenarséle,
the Norsemen, the Slavs and the Magyars from the east; unfriendly Christiamnking
western France; and hostility from princes in northern Italy. It fell upon thaipa
appointed emperor to organize the defenses of Western Christendom against these
invasionst? In the late 8 century, Pope Leo Ill led the coronation of Charlemagne as
"Emperor of the Romans." Later, the papacy turned to the German kings ampatc
Western Christendom, and potentially, as instruments of the Pope's power. Once the
authority of Western Christendom was consolidated in the Bishop of Rome, separate
from the authority of Constantinople - made official with the mutual excomntionca
between Pope Leo IX and Patriarch Michael | in 1054 - the papacy then began to
establish its authority in relation to the rulers within its own domain.

As the earlier Germanic invaders had settled throughout Western Europe, they

began to convert to Christianity. At the same time, their focus was not on the role

0 Ullmann, 77

" Norwich, 119

2 Harold J. Bermarl,aw and Revolution: The Formation of the Westergdl Tradition(Cambridge,
Mass.: Harvard University Press, 1983), 100-1

10



emperor, who to them was just another local ruler. They acknowledged the authority o
the Bishop of Rome, but the idea of a united European empire faded from their concern.
This loose network of local kingdoms and authorities developed their own political and
religious institutions, influences by Christianity and by local custom. Tduoked to

their elders, folk custom, and tribal leaders for their immediate protection and the
maintenance of social order. Isolated from the Church and from the office of the
Emperor, this situation provided an opportunity for the development of the law of the
king, which began to evolve alongside the already-existing law of the commtnity.
These separate communities passed beyond a tribal stage of social dengloftim¢éhe
ruler governing as a representative of the community and so being bound by the
community's sense of justi¢&.This network of custom and traditions within these
communities allowed people to assert their rights and privileges against thtbseaueér;
these arrangements came to be regularized under the spread of feudal aradl manor
relations throughout Western Europe. Through the influence of Christianity, the
authority of local rulers was viewed as an extension of the authority of God and the
Church; the need for governance was seen to be a result of humanity's fallepimatur
need of tending and guidance. Because of the heritage of the Roman Empiressall rul
were looked upon as divine, or taking on divine qualittessecratid®> Because of the
Christian heritage, rulers were viewedRex Gratia king by the grace of God, and as

"vicar of Christ," God's regent on eatth.

3 1n a few centuries, it would eclipse the lawtwé tommunity in the guise of monarchical aboslutism
“F. H. HinsleySovereignt™ ed. (New York: Cambridge University Press, 1986)7

!5 This was reflected in coronation rites, which weeseloped in the"™century throughout Western
Europe in the wake of the Carolingian Empire; seesBEH. KantorowiczThe King’'s Two Bodies: A Study
in Medieval Political Theolog{Princeton, N. J.: Princeton University Press,7)989-92

16 Also known as "sacral kingship," in Kantorowicz.

11



This tension between the Germanic ideal of kingship and the Christian ideal was
never resolved’ but as suggested above, the line between secular and ecclesiastical
authority was not sharply drawn. The Western Church had adopted the political structure
of imperial Rome; imperial Rome had had its own set of religious legitimadiwhs
functions, whose trappings the Church had also variously ignored and incorgdrated.
Pepin, king of the Franks, agreed to be protector of the Romans after meeting with Pope
Stephen Il in 754, consecrating his service to the papacy. His grandson, Charlemagne,
declared himself "Rector of Europe" and cast his rule in theocratic termsntéyg and
half later, the Ottonian kings of Germahgssumed leadership of their local churches
through a proprietary system, in which bishops were treated as princes of the @mdpir
as such secured privileges, becoming feudal lords over their districts.

These political and institutional developments were followed by wide-sweeping
changes in the socio-economic conditions in tHedrtd 11" centuries. This was a
period of economic development, with the introduction of new technologies and new
methods of cultivation, which in turn led to agricultural surpluses that supported both a
general increase in the population of Western Europe and an increase in trade and
merchant activity. These last two developments were central in the growthaaf ur
centers, the rise of a merchant class, fairs and markets, credit, bankingndesaral the

growth of handicrafts and crafts guilds.

The Papal Revolution

7 Ullmann, 55-6

'8 The Eastern Church, on the other hand, remainedlpgubordinate to the Byzantine Emperor, which
kept alive the older practice of Roman emperorship.

9 peginning with Otto of Saxony, who was nanmgperatorandaugustusy Pope John Xl in 962

12



The 9" century was a period of renewed piety within the Church, and this was
given institutional form with the founding of the Clunaic system of monasteries in
France. The initial aim of the reformers was to end the inter-relateticesaof the
purchase of clerical offices, clerical marriage (and the problem ofydiatigering
children in and out of wedlock), and the influence of local barons in the selection of
bishops. Once these reforms were set in motion, a more fundamental set of questions
emerged: if church offices were not inheritable and could not be purchased, could their
appointment be left in lay hands? Were kings and lords qualified to make what would be
a large number of appointments of bishops and priests once the latter were no longer
allowed to marry and have heirs? Until this point in Western history, the Chuaateckt
the right to appoint its own officials, but in actual practice, local rulers undemcarsy
authority couldnvestbishops and priests with their offices.

The Church’s first act against investiture was at the Synod of Reims in 1049 and
was followed by similar acts in subsequent decades. This initially caaséitt with
the Emperor and the Pope's Norman allies, leading to the ignonimous sack of Rome in
1084. In its conflicts with King Henry Il of England and Emperor Henry VI ohtzey,
the Papacy was not able fully to establish its supremacy over issues of umegehbtit it
did secure a number of advantages for the Church in the long run. In the Concordats of
Bec (1107) and of Worms (1122), which brought the Investiture Controversy to a
resolution, the Pope was able to insist that: 1)the future ordination of clergy would
require his approval; 2) he would establish the functions and powers of clericalsiffi
3) rulers could not create new bishoprics, divide or suppress old ones, or transfer or

dispose of bishops; 4) the Pope would become the principal dispenser of all Church
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property; 5) he was supreme in all matters of worship and belief; 6) he could grant
absolution of grave sins, canonize saints, and distribute indulgences; 7) he was able to
summon church councils, preside over them, and declare their decisions official; 8) he
would issualecretalsto settle Church controversies; 9) he was the supreme legislator and
interpreter of the law; 10) the papal court was the court of appeal of altedidlosn and

has jurisdiction over all cases submitted to it by any8ne.

Many of these aims were first articulated in a document attributed to Pope
Gregory VI, theDictatus Papagin 1075. In this list of twenty-seven propositions, the
Pope set forth his jurisdiction as God's sole human representative on earth, diéstenibe
as fullness of power, gienitudo potestasThis was an important part of the worldview
shared by the Church reformers, as the secular worldd#ailumthe world of time
and human history, andundusthe material world, in contrast witteternitas eternity,
andecclesiathe Church)* was in need of reform and guidance, which was to be carried
out through the proper administration of the sacrarfieats! the further institutional
establishment of the authority of the Chufth.

The Church slowly undertook this monumental, if not ultimately impossible, task
of governing the entire secular world within Christendom. It sought to estabb#hais
an independent, self-conscious identity, as the supreme institution from which flowed the
power of kings and princes. The Pope ruled Christendom as an inheritance of Saint
Peter, while the Emperor (and by extension, all kings) ruled by delegation frétopke

During this time, the Pope began to see himself as the chief prince of théa@hrist

20 Berman, 98-9

“Lipid., 112

2ipid., 174

% Norman F. CantoiThe Civilization of the Middle Ages: A Completelvised and Expanded Edition of
‘Medieval History: The Life and Death ofGivilization’ (New York: Harper Collins, 1993), 34
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polity,>* and he began to refer to himself as "the vicar of Christ", taking the title fiom t
emperor® Similar statements made by later Popes sought to define the supremacy of the
Papacy in relation to worldly rulers and the reach of the Pope's powers. Innkzent |
bulls Quanto personarandPer venerabligboth 1202) created important distinctions
between the Pope's ordinary powers of office and his powers as vicar of€hrist.
Boniface VIII'sUnam sanctun1302) asserted the supremacy of his powers in relation to
those of worldly kings.

The Church went about this wholesale reordering of the social and politcaf lif
Western Europe. In order to carry out this mission, it created an enormous buggaucrac
whose jurisdiction would come to straddle both secular and ecclesiastica Tealirere
was also a great need for a coherent body of laws, and the Church supported efforts at
systematization of canon law and civil law.

In no European country in 1100, and not even in the church, was there
anything approaching a comprehensive and organized legal systeneniptatt

to assert their authority in society and to provide a measure of order angl, justic

the secular governments of Western Europe were hampered by limitztems

conflict among the various German customary legal traditions. In Medkama
countries Germanic legal procedures and principles further clashed withalebase
fragments of the much more sophisticated Roman legal system. In northern

France and England feudal law presented yet another group of competing juris

traditions. A new political order and the slow shift toward a money economy

demanded legal rationalization and codificafion.
The private efforts of individuals such as Ivo of Chartres (1040-1116) and Irenius (1066-
1125) paved the way for the codification of law, particularly Gratian's crgaon of

canon law in th®ecretumin the 1140s and the development of a standard law

24 Kantorowicz, 205-6

% this was first done by Pope Innocent Iil in 1202

% Kenneth Pennington, “Innocent 11l and the Divinethority of the Pope,”
http://faculty.cua.edu/pennington/Canon%20Law/POFHROPSChaptOne.htnaccessed 5/31/06
2’ Berman, 245

% Berman, 306
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curriculum in universities around the continent in order to teach the newly revived
Roman civil code. This revival of Roman law laid groundwork for the further
development of concepts of political authority already in circulatipatesta(power),
auctoritas(authority),imperium(discretionary authority), andrisdictio (jurisdition).

The influence of Justinian's code was felt most strongly on the continent, less so
in England. Emperor Frederick | Barbarossa of Germany began to use it to thistress
claim to absolute authority over the city-states of northern Italy, anddmsigpn
Emperor Frederick Il used it as the basis of his Constitutions of Melfi. almcEy the
Capetian monarchs of the®and 18' centuries realized the utility of the Code in
expanding their administrative control their territory and began to empl®athe
absolutist claims to rule as used by the German emperors. French lemissch
developed the legal maxinax imperator in regno suthe king is emperor in his own
realm) as an interpretation of the imperial office found in the Justinian €&iteally, as
noted above, remnants of Roman law were already a part of the legal systems of the
Italian peninsula and the Mediterranean region. Yet, there has alwayobeen s
guestion as to why Roman law was not as influential in England. The Norman kings of
the 11" and 13' centuries would not have resisted the absolutist implications of Roman
law, which provided a definite contrast with the community-based Germanighasla
was predominant. Instead, the Norman kings utilized existing institutionsngtsiee
their royal power. As a result, no permanent administrative, judicial, andategsl
bodies operated on their own autonomous authority, as on the coftirdhtocal and

feudal institutions became absorbed under the control of the king. This had two

2 cantor, 311-12
30 Berman, 441
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important implications for the political culture of England. First, this led to the
development of strong checks on royal power, despite the king’s administratik@.cont
An abstract idea of the “state,” divorced from the local people administerimeyer
developed in Englantt. The local “King’s men” remained a visible and approachable
part of the community. Second, there developed the system of common law, another
innovation of royal power under King Henry 1. Under common law, the king used the
local nobility to carry out his administration of justice, who performed unpaid setvyce
acting as judges and serving on jufiesThe king also made use of writs to carry out his
orders, but this also had the unintended consequence of placing limits on the king's
jurisdiction, by holding him to the letter of his own law.

The Church was also strongly influenced by Roman law concepts during this
period. Despite the initial reluctance of the papal reformers to embradardaw for
spiritual ends, especially the pagan legacy of Rome, the usefulness of the vgaatbula
the law proved irresistible. The canonists had already described the Pdpa'gyaoner
the Church and Christendom@snitudo potestago this list was addedidex ordinarius
omnium ordinary judge of alllex animatathe living law; andmne habet in pectare
suq all the laws are in his breast. Later, these same terms would be borrowedibe desc
the office and powers of the national monarths.

Despite the influence that the Church and Roman law would come to have within
Western Europe through both the civil code system and canon law, the administration of

affairs at the local level remained within the province of cusmmguetudingsand long

31 Kantorowicz, 382

%2 Cantor, 318

¥ Gaines PosStudies in Medieval Legal Thought: Public Law &éinel StatdPrinceton, N. J.: Princeton
University Press, 1964), 433-4
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practice and were supplemented by the laws of the kimgs(itutionel and the
mechanisms of enforcement and adjudication were strengthened by the expartgon of t
kings' courts €uria).** The authority of monarchs and nobility continued to flow from
existing Germanic law and feudal customs, with their emphasis on contractgatiobb
between the ruler and the people.
[The] law curricula for university instruction from the twelfth to the eightiee
centuries in Europe were exclusively based on the laws of Justinidores
iuris civilis, and thecorpus iuris canonigibut judges and notaries did not usually
apply these laws. Furthermore, as is known, the contents of these bodies of laws
gave no guidance and provided no norms for those who had responsibilities for
governance or administration on the local level, incimamune civilior the
regnum in the seigniry or the principality, in the hierarchy of the Church or in the
monastic orders’
Thus, two kinds of law existeduitrumque iusthe one and the other, i.e., the duality of
civil and canon law; and thas proprium the local laws of Europe. Thus, the authority

of the Church over Western Europe was to remain ultimately religious and nitda, a

was left to the local rulers to fill in the blanks of governance.

Opposition to Pope and Empire

The Papal Revolution was not without its opponents. From the very beginning,
resistance emerged from other centers of authority within medieval sodiye
remaining respectful of the Church's position as spiritual shepherd of the&hristi

community, lay critics began seeking to refute the Papacy's hieramvatiepts and aims

% Hinsley, 50f

% post, 426

3 Manilo Bellomo,The Common Legal Past of Europe: 1000-186#hs. Lydia G. Cochrane,
(Washington, D. C.: Catholic University of AmeriPaess, 1995), 124
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by developing a number of argumentsThe writer of the 1 century tracOn the
Preservation of the Unity of the Churdrgued that the primary source of the Pope's
power, from Christ's commission to Peter "to loose and to Bthdds not a

comprehensive jurisdiction and did not apply to local rulérBeter Crassus, who taught

at the University of Ravenna, argued that the Pope had set aside the “sacred tlagvs
Emperor by arrogating to himself the function of law-giffeReiterating the Gelasian
doctrine of the "two-swords'” defenders of Emperor Henry IV said that Christ had
established two governing authorities over Christendom, Pope and King, and imgssert
his sole power to invest clergy, the Pope had usurped the power of tempordfrélers.
tract written by an anonymous defender of the Norman king showed that "the concept of
the king as a person endowed with spiritual qualities was still in bloom and had hardly
passed its heyday* Guido of Ferrara sought to preserve the supremacy of the king's
power by focusing on the issue of material possession and the importance ahregali
rights within the feudal system. In the feudal understanding of property, thetgrope

the king was inalienable, and therefore, anything conferred by the king to anyone
including the office of bishop, made that person a usufruct of the king; they had the right
to the “fruits” of the office but not ownership of it. Thus, the Church would be seizing

the king's prerogative if it took away his power of investing the bishop with his.Sffice

" Ullmann, 116-17

% Matthew 16:19

% Ullmann, 139-40

“ibid., 137-38

*1 Pope Gelasius I, who ruled from 492 to 496, argndds conflict with Eastern Roman Emperor
Anastasius | that the powers of Pope and Empeiistegixseparately but that both were expected td wor
together harmoniously for the good of everyone.

*2Ullmann, 141
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In the 18" and 14" centuries, direct opposition to the Papacy by both the emperor
and the regional monarchs continued to grow. While the Church was successful at
dominating rational discussion of both theological and political issues, it neuatact
established its supremacy as a political authority. The relationship betvecemperor
and the Pope had always been tenuous at best, but it reached a low point during the reign
of Emperor Frederick Il (1220-1250). Under the influence of Roman law and his own
sense of having a world-historical role, Frederick resisted the coerciba Bbpe and
carried out his rule despite being excommunicated a number of times. Frederick
approach to his own authority was based on the assumption of a dual vicariate of Christ:
Christ was both king and priest. The royal function had passed into the hands of the
emperor, and while the priestly function was in the hands of the Pope. Within this theory
of political power, the Pope had no power to issue laws which affected the royal
domain?® In 1231, Frederick issued the Constitutions of Melfi, a law code for the
kingdom of Sicily, which asserted the predominance of the role of the Emperohever t
secular affairs of Christendom.

After Frederick's death, the Holy Roman Empire imploded over a succession
crisis. In 1320 another conflict arose, this time between Emperor-elesid-0d of
Bavaria and Pope John XXII, over papal interference in the election of the emperor. This
ultimately led to the promulgation of tii&lden Bullin1356, which reformed the
election procedure of the emperor and implied the absence of papal control over the
empire. This episode also inspired thoughtful lay reaction to the claims of the Church,
including Marsilius of Padua in hidefender of the Peacand William of Ockham, in

his Dialogues Both argued (on very different grounds) in support of the temporal

45 Ullmann, 140
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authority of the emperor as necessary aspect of keeping the peace laenkingg of
Europe; they also argued for a greatly diminished role for the Church in the
administration of the empire.

In the midst of these clashes between emperor and Pope, the power of the regional
monarchies was growing. England and France were at war with one another ia the lat
13" century, and both countries sought to levy taxes on the clergy and Church property to
help finance their war efforts. Pope Boniface VIl issued his lGil#sicos Laicos
(1296) andJnam sanctunf1302) during this conflict in order to protect church property
and to reassert the Church's supremacy over temporal matters with a versettwbt
swords” argument; both lay and ecclesiastical officials were tmedteith papal
interdict and excommunication if they took part in the provision of church revenues for
lay purposes without papal appro¥al.In reponse to this, King Philip IV of France and
his chief minister William de Nogaret had the Pope kidnapped and were going to have
him brought to France to try him on charges of heresy; Boniface soon escaped with the
help of locals but died shortly thereafter. From that point on, French cardinals began to
dominate the College of Cardinals, and they elected a Pope who was subservient to
French national policy. These events would directly contribute to the GreatrSchi
within the Church and its subsequent loss of prestige and legitimacy among the
population of Europé’

By the end of the icentury, the power of the Church over the secular affairs

was on the wane. The seeds for the Protestant Reformation were already sown. The

46 seelnternet Medieval SourcebookBbniface VIII, Clerico Laicos”
http://www.fordham.edu/halsall/source/b8-clericosh accessed 8/21/08; and “Boniface Vlinam
Sanctuni http://www.fordham.edu/halsall/source/b8-unam.htackcessed 8/21/08

47 Cantor, 495-97
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power of the Holy Roman Emperor was on the decline, whose realm now consisted only
of a number of independent and loosely united principalities stretching acrass cent
Europe. The ltalian principalities and city-states variously acqulésgeapal or

imperial control or else asserted their independence. England and Frangedcase
independent kingdoms in their own right, and Spain arose a century later, following the
Reconquistabecoming a powerful kingdom in its own right.

All of these changes pointed to the emergence of new circumstances which
inspired new approaches to the question of political supremacy. The word "soVereig
made its first appearance during this time in Philippe de BeaumanoiCotltames de
Clermont en Beauvaid 283). He argued that while each baron veasiVeraf over his
own barony, the French king wasotiverati over all of his baron& The realm of the
king, hisregnum has less and less to do with the authority conferred to him by Pope or
emperor than it did with the territory under his actual administration. Following the
defeat of Pope Boniface VIII, Pope Clement V issued theRadtoralis curiain 1313,
which supported the claims of independence of Robert of Naples from Emperor Henry
VII. This was the first time that the empire had been recognized astarialtyi-limited
entity, from which other political communities were sepatat&his only confirmed the
obvious, that territorially-based rdfewas becoming of central importance in conceiving

of political authority, and the French legal maxim cited earlier, that ai&iegperor in

“8 Ullmann, 155-56; Berman, 474

* Post, 468-69; Ullmann, 197-98

*0 This should be distinguished from the modern ima&ional law concept of effective control over a
territory. At this point in European history, thé" and 1%' centuries, actual effective control over a
national territory had yet to be achieved. Popn@nt’s bull simply made the point that the Empies a
territorially-bounded political entity, distinctdm other such entities.
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his own realm, contained the foundational idea of what would emerge as sovereignty in

the West.

The Modern Era

With the decline of the authorities of the Catholic Church and the Holy Roman
Empire, the territorial state was poised to assume its central positiondasrimant
political institution throughout Europe. As noted earlier, the territorite stas but one
of a number of political institutions existing in the late medieval period, one of a numbe
of loci of authority in the complex web of feudal society; the national monarch was but
one of many feudal lords and princes. A number of changes lead to the emergence of a
new political order in Europe. The Black Plague had significantly redbegabopulation
of Europe by the mid-12century, but this had also created agricultural surpluses and a
need for labor in the urban areas. Latin was being supplemented by vernacular
languages, first in literature, then in religion, and finally in governmeng. |dgs of
confidence in the authority of the Church led many throughout Western Europe to
embrace the various strands of Protestant reform, which in many instdiezks al
themselves with the national monarchs against the Church. The Protestant Raformat
itself signaled the end of a united Christendom and, in most instances, split Eurgpe alon
national lines.

At the same time, the priority of the spiritual life andigksntification with public
life, once assumed during the medieval period, gave way to a pronouncedoéitviden

public and private lives, where authority in spiritual matters atggr to the private
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sphere, whether in terms of individual conscience or a local congmegat the
individual choice of a ruler; the nature of public authority was dgitn to be filled,
although the legacy of the spiritual underpinnings of that authority still existed.
The efforts . . . to provide the state institutions with some religious
aureole, as well as the adaptability and general usefulness of extakthought

and language, led the theorists of the secular state very soon to a more than super-

ficial appropriation of the vocabulary not only of Roman Law, but also of Canon

Law and Theology at large. The new territorial and quasi-nation stdte, sel

sufficient according to its claims and independent of the Church and the Papacy,

quarried the wealth of ecclesiastical notions, which were so convenient te,handl
and finally proceeded to assert itself by placing its own temporarinesteval

with the sempiternity of the militant Church.

As much as the complexity of social and political relations dieatloped within feudal
society was an attempt to deal with the breakdown of the Romarnrdsnpower across
Europe, now the independent territorial states sought to build upon the remnants of feudal
society. It was inevitable that the dominant political institutwould borrow its
conceptual self-understanding from previous institutions, including tiggores idea of a
supreme power, only now in secular form.

In fact, what made the situation of the European territorial nobies unique was
this absence of a supreme authority, such as the Pope or Emperortheimve settle
disputes and broker agreements among kings and princes. Kings harties@uthority
over the people within their own realm but were beholden to no such aythorit
themselves. In the absence of sovereign, or supreme authority, kmgaghere began
to develop an entire body of norms and practices which would become whatiaye

call "international relations" — rules of war and peace, lafke seas, establishment and

maintenance of diplomatic relations, rules of trade, and so on. eélagonships of

51 Kantorowicz, 207
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independent territorial states grew out of ongoing negotiation andatamihong their
rulers, unimpeded by external authority.

The first inkling of this situation can be seen in the work otblie Machiavelli.
Although his reputation precedes him in the modern era as an adwdcptditical
manipulation and "reason of state,” at the time of his writinhenearly 18 century the
political geography of Europe was unsettled, and the largerotatitstates were
jockeying for control of the Italian peninsula as well as for @mif trade routes to Asia.
Although the Church retained some control of the Italian peninsula and dmael s
influence through the kings of France and Spain and through theRdohan Emperor,
its preeminence as an arbiter of conflict was clearly ondideine. Machiavelli's
experience in the diplomatic office of his native Florence dmwea unique perspective
on the ways in which these newly emerging territorial stadelsto negotiate their actions
with one anothet? Conflict among states was becoming increasing destrudtitieat
time, reaching a nadir during the Thirty Years' War, and diplomeayld assume a
decisive role in the following decad®slt was out of this conflict that the Peace of
Westphalia (1648) recognized the role of monarchs to determine the domahgious
institutions within their territory quis region, eius religip it was also one of the first
major diplomatic congresses in early modern Europe. Permanent esbassl
ambassadors were becoming a necessity as territoriak starried on unilateral and

multi-lateral relations with one another. Diplomacy and the narimsternational law

*2 see Machiavelli’s diplomatic dispatches in Nicchlachiavelli, Chief Works and Othersopl. 2, trans.
Alan Gilbert (Durham, N. C.: Duke University Pre$865).

3 Theodore K. Rabb, edThe Thirty Years WaiLanham, Maryland: University Press of America81§
74-76
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would come to embody these developing means of coordinating internataiioads in
the absence of a supreme authority.

While rulers of these territorial states were developingsraind norms amongst
themselves, domestically another set of changes were taking. plat the earliest
decades of the modern era, monarchy seemed to be the form thaigowtatehood
would take. It went without question, at least for a time, that ncbgavas the most
"natural” form of government, the most familiar to European expeariendowever,
social relations were in continual ferment, and beginning duringntieedf the Protestant
Reformation and continuing until the late™8entury, a few of the territorial states in
Europe would undergo "constitutional revolutions" in one form or another. The
Kingdom of Poland, and later, the Polish-Lithuanian Commonwealth, eftathlia
representative assembly of the nobles,Skgn in 1493, and instituted the principle of

"nihil novi," "nothing new" without the consent of the assembly. Its dystastic
monarch, Sigismund Il August (ruled 1548-1572), made changes that allowed tirg count
to become a constitutional republic with an elected monafchyhe Dutch Republic
declared its independence from the Spanish monarchy in 1581, and it atepted
medieval institution of the States-General to create a myste representation and
constitutional limits on the chiettadtholder England already had a strong constitutional
tradition, growing out of the institution of common law, the use otswrand the
occasional demands for specified rights by the landed nobility. ndbdity and the

commoners continued to make demands on the King through the institution of

Parliament. In the f7century, the tensions between Parliament and King would turn into

** Lonnie JohnsorGentral Europe: Enemies, Neighbors, Frieflew York: Oxford University Press,
2002), 108-109

26



the English Civil War (1642-1651), the restoration of the monarchy (166M@),the
“Glorious Revolution” (1688) which broke the absolute power of the monarchy.

In the kingdom of France, while the Estates did not have the shility to make
demands of the king, there still existed a strong strain of derfandonstitutional
controls on the monarchy, visible particularly during the Frenchs\WlaReligion (1562-
1598). It would ultimately take the violence of the French Revolutiotopple the
monarchy and create some semblance of constitutional rule. Ldwjswko reigned
from 1638 to 1715, did more than any other French monarch to establishetigtisbf
the centralized, absolutist government. The other monarchies of Euotipeetl
France's lead in promoting their own versions of absolutism. THesddeg rulers
undermined the elected office of the emperor in the Holy Romanr&ray turning the
office into a hereditary entitlement for themselves, followingriign of Charles V in
1556°° Furthermore, the rule of the Habsburgs remained personal, not c@rsiitut
their empire remained a collection of feudal estates, and eachirddrad its own
traditions and institutions and regional interests, with no intareshdministrative
centralization. Attempts at centralization and administrateferm under Empress
Maria Theresia (1740-1780) and her son Joseph Il (1765-1790) eventuallly f8pain
and the Italian peninsula were two areas least affectduebyrotestant Reformation, and
they retained their strong alliance with the Catholic Church. Spagntually became a
united country under centralized control under Bourbon rule after theoW@panish
Succession, ending in 1714. Théhlé.‘entury saw the rise of Brandenburg-Prussia in
northern Germany, especially under Frederick Wilhelm |, whoodhiced some

Enlightenment ideas for pragmatic reasons, such as improving tbierefy of public

%5 Johnson, 63
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administration, and sought to have all realms of public life emulati@m discipline>®
Absolutist monarchy was also a feature of political lifeha Kingdoms of Sweden and
Denmark in the 17and 18' centuries. Finally, the Empire of Russia was influenced by
this same strand of Enlightenment absolutism through Peter the dace&atherine the

Great, also ruling in the Y&century.

Colonialism

While constitutional revolutions were taking place in some countries a
enlightened absolutism was being established across the ith&t Bliropean continent,
the foreign policy of these new territorial states was weddetthe exploration of the
globe and the establishment of settler colonies, trading postglamitions in other
parts of the world. This grew out of attempts to circumvent the Ottoman &sngantrol
of trade routes with the Far East, a mercantilist preoccupation with aaturguyrecious
metals and acquiring monopolies over trade routes and the trade of valuable products, an
national support for Christian missionary activity in the newgcavered lands. Spain,
Portugal, France, and England controlled the Americas until the ' century, when
European influence was decisively eliminated on those continents, andetyg
independent countries became sovereign, constitutional, territcaials sih their own
right.

Portugal and the Dutch Republic dominated trade with Asia in tfleadd 18'
centuries. England established a colonial presence in India in theetfury, and this

provided it with a gateway to inner Asia and a base for the domiranitade in the

%6 Johnson, 111
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region by the end of the $&entury. By the early f9century, the British East India
Company effectively controlled the Indian subcontinent. Traditionedlyistant to
outside presences, both Japan and China would eventually yield to Wastesure and
open up their interiors to trade and commerce. The Opium Wars (183@+48%6-60)
and the Taiping Rebellion (1850-64) weakened the Chinese Empire, openwngytiier
the European states to carve out their "spheres of influence.tollapse of the Mughal
Empire in India, already weak in the early™1€ntury, allowed the British government
to assume complete administrative control of the region in 1858. Fofaoattacks on
French Catholic missionaries in the empire of Vietnam, thedirgovernment managed
to convince the Vietnamese Emperor to cede control of its Sotitheas provinces
(Cochin China) and placed them under French "protection" in 1862; Franalel
directly control all of Southeast Asia by 1884. The United Stdesy under
Commodore Perry paid a number of visits to Japan between 1852 to 1854 ragkdha
to convince the Japanese emperor to open up to trade with the Westens; nahat
made the case of Japan different from the course of other Asisntries was that, in
another decade, after the beginning of the Meiji Era, Japan undenmoaknbitious
course of Western-style technological and economic developmenthe Ifollowing
years, Japan would take control of Korea, Taiwan, and sections of Manchuria.
Africa also had contact with European countries in past centungsthie
European presence was not large, consisting of Portuguese tradimgnpoststal areas
in the sub-Sahara regions, and Dutch and English settlers in flee @dony in the
south. France began the conquest of northern Africa in the 1830s, bgguaitin

Algeria, later annexing the kingdoms of Tunisia and Morocco. Frdscesgpjoyed good
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relations with the viceroy of Egypt, and it was under Fremdpiaes that construction of
the Suez Canal began in 1854. Because of debts incurred for agavwast Ethiopia, the
viceroy of Egypt, Ismail Pasha, was forced to sell his shafrése Canal to the British
government in 1875. France and Britian assumed financial control ovpt fegy years
later. In 1882, following a period of civil conflict, British troopsgan their occupation
of the country. Following the Berlin Conference of 1884-85, the majmdean powers
agreed to guidelines on how to lay claims to their colonial possessiothghis marked
the beginning of the "scramble for Africa." Belgium gained karaf the Congo Free
State; Germany controlled Togoland, the Cameroons, South West, Adnch East
Africa; Britain controlled Kenya, Uganda, the Union of South AfriBdodesia, and
Tangyinka; and France controlled Guinea, French West Africa, amntlrrEquatorial
Africa. Iltaly followed suit by claiming Libya and Chad andikimg incursions into
Ethiopia.

This period of colonial expansion would continue until the First World, \&feer
which there was a broad (though shallow) international support forn#tienal
independence and self-determination of peoples. Those regions in the Makilthat
had been under the rule of the Ottoman Empire were transferried &ministration of
Britain and France. Between the First and Second World Wars, Wes a period of
growing domestic support for national independence in the Middle Easi, And
Africa. The Second World War weakened the ability of the Europemawers to
administer their colonial holdings.

After 1945, the push for decolonization had begun, both at the local level and

through the newly-created United Nations. However, a number wir§astood in the
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way of former colonial dependencies becoming sovereign states.Cdld War began
shortly after World War Two, and the ideological battle betwtenUnited States and

the Soviet Union subsumed practically every movement for nationalendepce in the

years that followed. Many of the countries striving for indepeoéavere economically

weak and underdeveloped, eventually making them dependent on foreign aid, and thus,
on the national and international agendas of the aid providers. Thesactus fcreated
domestic situations in those countries which often polarized the popylatidermining
attempts to create broad popular support for new governments and oftiexg teacivil

conflict; some of these conflicts still continue today.

Conclusion

While the idea of sovereignty sought to provide populations of Eunopea
countries with some semblance of political order and securityeiecline of the feudal
era, this has not always been the case for a great nmamyries which have sought
political independence in the ®@entury. For them, sovereignty has become a kind of
trap — a political ideal that seems to work for many Westetionga but which has
disastrous effects when put into practice in their own politicalnconities. It was
thought that after the end of the Cold War, struggling nations arthéndorld would
then have the opportunity to escape of the ideological conflict apdrsue their own
courses of development, but this has been far from the case. flaettrase studies of
crimes against humanity that will follow, three of them occuafter 1990. Two wars

have been fought in the Persian Gulf region and southwest Asia,\aindoaflict has
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raged through Sub-Sahara Africa. Although national borders, exist international
recognition has taken place, sovereign authority has failed in tleggens. Even
Western nations haven’t escaped these problems. The Europeawstatbsrn out of a
crucible of war and civil conflict in the early modern era. Tétement of the Americas
led to the extermination of native peoples, the institution of slaaedyvarying degrees
of racial segregation, and extremes of economic inequality; eigmey has apparently
existed for the benefit of some people but not for others.

This history of the concept of sovereignty demonstrates threesthirfgrst,
sovereignty is not a “natural” or self-evident concept of malitauthority. Rather, it is a
mode of political authority whose origins can be traced to the breakdown of feuda mode
of the authority at the end of the Middle Ages; it was one soluticm get of political
problems confronting the peoples. Other legitimate modes of autkargted alongside
of the national monarchies until the modern era. In the contempomalg, vao other
means of organizing political authority is considered legitintgtehe community of
states. Second, the idea of sovereignty is a theologicalepbldoncept; the idea of a
political authority that knows no accountability to any authority @éighan itself is one
that takes over the theological language of the debatesdve®ape, Emperor, and King
in the Middle Ages. This aspect of sovereignty became obscueedtad Enlightenment
period, as political language became more secularizéthen we speak of sovereignty,
we are still speaking in theological, even metaphysical teFmslly, there exist two
poles of sovereign authority, as evidenced by the constitutionalut®ns in the early

modern period: absolutism and constitutionalism. In the next chaptétexplore this

*"see Carl SchmitPolitical Theology: Four Chapters on the ConcepSofereigntytrans. George
Schwab, (Cambridge, Mass.: MIT Press, 1985)
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in greater depth, but at this point, it is enough to say that tiegpabout sovereignty has
not moved far beyond these two poles.

Taken together, these conclusions point to a facet of sovereigntyethains
unrecognized and “un-thought.” There is a dangerous aspect of sovetbagnsyoften
overlooked but which becomes visible in times of social and politresthbility; the
sovereign authority has the ability to define threats to itdemds, to define its enemies
as it sees fit; the perception and definition of threats to thg potitic is one of the
central roles of sovereign authority. In times of war, this selems straightforward and
receives its institutional form as military power. At othines, the body politic is
protected from internal threats by police power. The paradoxds hifgi the late 20
century, there is never a time when the body politic is not #medt | will examine this
assertion in more depth in the case studies and in the conclusion,thust @int, it is
enough to say that this situation ensures that the sovereign authatityays justified in
defending against or attacking threats.

However, this authority remains beyond the reach of accountabiligre is no
limit to what it may do, within its own material capabilitieAccountability here means
the condition of being answerable for one’s actions to a higher réythdAs | have
shown in this chapter, the development of sovereign authority slowsyaleay with the
notion of authority that is higher than that of the state itselftidedly curtailing the
degree to which a state is accountable to any entity. Imeke chapter, theorists of
monarchical sovereignty such as Bodin and Hobbes define the limisooérchical
power by arguing that the law of God and natural law are the boesd# sovereign

authority. In turn, theorists of popular sovereignty such as Locke arss&uausought to
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reign in the claims to sovereign power by absolutist monarchielbgating sovereignty
in the people, by making the sovereign authority answerable to theepbephselves.
Under either monarchical or popular theories of sovereignty, througpretegative
power the sovereign has a wide authority for interpreting and defthiegits to the
existence of the political community. When threats are sean edernal, then the stage
may be set for atrocities to be committed, because the very peoplesthatriarch or the
elected government is supposed to be protecting comes to be vieedeaginy. This
is why it is important to understand the internal dynamicsoskreignty in theory, in

order to make sense of this permanent state of war.
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CHAPTER 3

NAMING THE BEAST

Out of the medieval period emerged both new practical arrangements of power in
the institutions of both absolutist and constitutional states and a new theory of power
constructed around the concept of sovereignty. The most influential philosophers of
sovereignty in the early modern period were Jean Bodin, Hugo Grotius, and Thomas
Hobbes. During the period of the “constitutional revolutions” in tH2aiitl 18'
centuries, thinkers such as John Locke, Jean-Jacques Rousseau, and the framers of the
American Constitution began to advocate a different configuration of sovereignty, one
which relocated the source of sovereign authority away from God and the monarch
towards the people. Bodin, Grotius, and Hobbes were almost contemporaries of one
another’® and they wrote in response to the events of the Protestant Reformation in their
respective countries. The later writers rethought the structures oégmitgradvocated
by Bodin, Grotius, and Hobbes, while retaining the concept’s broad delineations of
authority within the country’s boundaries. These variations in the concept of govgrei
developed over the course of three centuries, have proved to be enduring until the present
day.

What these two poles of sovereignty, which | will call monarchical and
constitutional, have in common are their positions toward the security of the population
and territory under sovereign authority. Questions of subversion and the role of defining
threats to the existence of the state fall to the sovereign authority. Thisdseaom

troublesome duty in the advent of civil war. Almost by definition, civil conflicuogsc

%8 Bodin lived from 1530 to 1596, Grotius, 1583 telsfand Hobbes, 1588 to 1679.
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when the basic unity of country breaks down and one part of the population fights against
the sitting government or another part of the population. In the process, a government’s
legitimacy is called into doubt; its sovereign authority is called into questiovil C

conflicts can ultimately decide when legitimacy is restored. This parasieeper issue,

the very foundation of sovereign authority itself, which is grounded in control over the
means of violence, without regard to the historical origins of that authority. These
theorists of sovereignty, from Bodin to Rousseau, consistently defend a conception of
authority rests on control over the means of violence. Borrowing an argument from
philosopher Giorgio Agamben, this means that, because it controls the means of violence,
sovereign authority partly lies outside the sphere of the law it enforcearamer f it lies

beyond all accountability, even in constitutional settings. The ability to defirsghre

the control over the means of violence, and the lack of accountability togethertheeat

potential for atrocities within a country’s own borders.

Sovereignty and Monarchy

Bodin

Bodin’s treatment of sovereign authority is a codification and clarificatidne
already-existing political relations of his day in France. In partichlsets out to
distinguish the relationship between sovereign authority and subject from the network of
feudal relationships of the previous era. In doing so, he is describing the emerging
relationships between government and subjects in the other two prominent monarchical
states of his era, England and Spain. For Bodin, what differentiates sovertigritya

from the feudal modes of authority is the absence of reciprocal rights andgesuilthe
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subject obeys, and the prince commands and protects them. Subjects have no rights
except for those conferred upon them by the sovereign himself. On a social level, this
represents the rise in preeminence of the king’s law, which supplanted and in @81y ca
superceded the laws of the towns and villages, the Church, guilds and frateanities;
multiplicity of laws was trumped by laws emanating from one source, athal modes

of authority in late medieval/early modern Europe were falling under trseljction of

the king’'s law. The king’s relationship with his subjects was to be direct and

unmediated. “The highest degree of compulsion is the power of life and death . . . This is
the highest attribute of sovereignty, proper to the majesty of a prince, anchirihdrien

to the exclusion of all other public persons.”

The nature of this sovereign authority is explained by reference to two other
fundamental modes of authority, that of a father over a household, and that of God over
creation. Bodin focuses on the correspondence between these three modes of authority,
the centrality of command. “[T]here is none that has a natural right to command save
only the father, who is the image of the Almighty God, the Father of all thifigs.”
Sovereign power, in its essence, is paternal power, the power of a father over his
household, which would include wife, children, and servants. Bodin defined sovereignty
as the absolute right to command. “[He] cannot in anyway be subject to the commands
of another, for it is he who makes law for the subject, abrogates law amnealdy and
amends absolute laW” As has been noted, the power of a sovereign is power over life

and death, and it is also the absolute power of command in a political community. Bodin

%9 Jean BodinSix Books of the Commonweatkibridged and trans. M. J. Tooley, (Oxford: Basil
Blackwell, 1955), 91

®¥ibid., 12

®ibid., 28
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considered these two attributes as making up the quality of “majesty” thatedised
sovereign authority, from the Latin temmaiestasdescribing absolute and perpetual
power to hold a commonwealth in alfeln summary, the power of sovereign authority
is the power to command, backed by the means of violence.

Yet even for Bodin sovereign authority has limits. “[All] princes of théheare
subject to the laws of God and of nature, and even to certain human laws common to all
nations.®® Bodin consciously distinguished his concept of sovereignty from mere
tyranny, which he defined as rule in which the laws of nature are ighibieigst and
foremost, the sovereign prince is subject to the laws of God. God is the ultimate
sovereign, the Father of creation, and the princes of the earth are Hisdiest2 By
treating earthly princes as part of the divine hierarchy, Bodin sidesteissulesof the
authority of the Church, which is probably a function of his intention to focus exclusively
on the role of the sovereign prince; the unique position of the French monarchy within
Christendom, as the unofficial protector of the Church’s interests in Europe; anaithe W
of Religion in France. As a lieutenant of the Almighty, however, the sovereigm princ
will one day have to answer for actions before God, so it falls upon the prince to behave
in a godly mannet® Second, the prince is subject to the laws of nature. For Bodin, this
concept of nature covers everything from honor and equity, to the sanctity of cevenant
The law of nature is what is reasonable and equifdbBodin eloquently describes a

prince who governs in accordance with the laws of nature as one who

%2 ibid., 25
% ibid., 28
54 ibid., 57
% ibid., 40
% ibid., 33
7 ibid., 33
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fears God, is merciful to the afflicted, prudent in his undertakings,

brave in action, modest in prosperity, constant in adversity, true to his plighted

word, wise in counsel, careful of his subjects, helpful to his friends, terrible to

enemies, courteous to men of good birth, a scourge of evil-doers, and just

towards alf®
Finally, the sovereign prince is subject to the laws that are common to allpeBpidin
does not discuss these at length, but they include just war, property, and the constitutional
laws of the realm. The latter refers to the rules that make up the foundation of a
commonwealth, and the sovereign prince may not alter theks. Bodin summarizes,
justice is the end of law, the law is the work of the prince, and the prince is theafnage
God, so the law of the prince should be modeled upon the law of’God.

A heavy burden rests upon the sovereign prince. He is the father of his nation and
is responsible for its common welfare. It is his law, his command, which brings this
about, but primarily, it is his good faith and example that holds the commonwealth
together. “The surest foundation of a commonwealth is public confidence, for without it
neither justice, nor any sort of lasting association is possible. Confidenceisa$y ar
where promises and legal obligations are honoufedhe sentiments of faith and trust
in the sovereign prince are what allow him to be able to carry out the demands ef justic
For Bodin, trust, more than justice, is the basis of a political community. Justice

considered alone is without sympathy, since it demands “the strict exactightef ri

without regard to persons. “But mutual affection leads men to make conceséions.”

*®ibid., 60

ibid., 31; an example of this for Bodin is theiS&w, which prohibits women from ascending theotte
in France

ibid., 36

" ibid., 158-159

2 ibid., 98

39



This explains the necessity of divine and natural law for the political commaimte
their sole end “is to foster love among men, and between men and God.”

The concern with trust and public confidence will lead a prince to observe the
principles of just war and the sanctity of agreements with other princeseiri§ that
they are the guarantors of good faith and sworn engagements, what assiltainosew
subject to them have of their own mutual undertakings if the rulers themselves are the
principal breakers and violators of good faitff?For reasons of domestic stability, it is
in the interests of sovereign princes to carry on their affairs with one another iragbod f
and without ill-will, even in warfare. They will observe the right of conquest inwitar
one another, which creates its own form of legitimate rule in its wake, insteagef m
tyranny’>

There is a significant religious dimension in Bodin’s understanding of
sovereignty. There exists a cosmic hierarchy, and a relationship ofpmrdesce
between the cosmic macrocosm and the social microcosm. God rules over the physical
creation as father and judge; this is mirrored at the level of the politicahanity, by
the rule of the prince over his subjects; and at the level of the family, but the roée of t
father over the household. These forms of rule are perpetual and absolute, the rulers of
the lower orders subject only to the rule above them. The will of the sovereign tguthori
is expressed as law. However, instead of being a mere arbitrary exdrpmver,
sovereign authority is held in check by divine and natural law. Power is exercised in
accordance with the dictates of divine mercy and justice and by the standagth$ of ri

reason and equity. Absolute authority, in this case, refers to the degree @cisubj

" ibid., 99
ibid., 177-178
S ibid., 56-57
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obedience rather than the reach of the ruler’s power. In a well-ordered unpeeitseal
community, or household, the subject owes obedience to the ruler in exchange for
protection, mercy, and justice. God respects a human’s dignity in the form wfilfree
prince respects a subject’s life and property; and a father respectsdiss ghfldren’s,

and servants’ humanity by treating them well. At the level of relationssketpolitical
communities, princes observe the sanctity of covenants with one another as ell as t
rules of just war.

Within Bodin’s concept of sovereignty there is little room for popular rule or
democracy; even aristocratic governments get no sympathy in his accooveraign
power. “All the laws of nature point towards monarchy.This should come as no
surprise in the late medieval/early modern context in which Bodin lived. Dentocrati
republican, or popular government was viewed either as decadent, because of its
association with ancient Greece and Rome - where it was castigatexddnctent
Roman and Greek writers themselves - or as violating the Christian ideal odry unit
authority. Given these assumptions, how can those who are subjects of the law also make
those same laws? Bodin reluctantly and briefly considers the possibiiopafar
government.

The first attribute of sovereignty is the power to make law binding on the

subject. But in such a case who will be the subjects that obey, if they also have a

share in the law-making power? And who will be the law-giver if he is also

himself forced to receive it from those upon whom he has imposed it? One is
forced to the conclusion that if no one in particular has the power to make law,
but it belongs to all indifferently, then the commonwealth is a popular’étate.

Bodin’s difficulty with popular government also stems from his assumption thkvhe

is not binding upon the lawmaker himself. This applies not only to rulers in other

"®ibid.,199
ibid., 52
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political communities, but also to subsequent rulers in the ruler's own commurdi]. “[
laws, ordinances, letters patent, privileges, and grants whatsoever isshegbwde,
have force only during his own lifetime, and must be expressly, or at least, tacitl
confirmed by the reigning prince who has cognizance of tHém.”

Bodin postulates an essential division within a political community under
sovereign authority between those who rule and those who are ruled, and this is what
distinguishes Bodin’s concept of sovereign authority from earlier feudal modes of
authority. Feudal modes of authority incorporated reciprocal duties and mgvileg
between lord and vassal, while sovereign authority counts on their absence. Under
sovereignty, the subject obeys, and the prince protects. Subjects have no rights except
those conferred by the prince himself. Political and social relationshipsdareed to
those of subjection and command, which makes it so difficult to conceive of any form of
popular government that is stable.

Bodin is also unable to conceive of any power-sharing arrangements between
kings, aristocrats, and people. Sovereignty is not divisible, and any division of sovereig
rights would inevitably lead to civil waF. In Bodin’s own lifetime, the Estates General
began to exert some power against the French monarchy, but Bodin did not see the
Estates as anything more than a ratifying body for the king’s3aw[$f] the authority of
the monarch is to be limited, and subjected to the popular estates or to the senate,

sovereignty has no sure foundatioffs.To drive home his point, Bodin points to the

Bibid., 28
ibid., 55
8ihid., 32
8 ibid., 200
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tendency of aristocracies and democracies to turn to dictators in timesrgeam as

proof that sovereign authority should reside in the hands of one person.

Grotius

When Grotius refers to sovereignty, he says that he is not interested in looking at
“civil acts,” the outward form of daily administration of the state, but at the boldywof
upon which the administration re§fs Furthermore, Grotius only defines sovereignty
insofar as it is useful in answering his primary question, can a public war be weged b
authority who is not sovereigh? For Grotius, only a civil power can wage a public war.
Civil power is defined as the moral faculty of governing a $ta®@rotius uses the term
“faculty” to denote active ability, as opposed to aptitude, or potentflihis in turn
leads Grotius to ask, exactly who or what has this active power to govern the iege?
leads him to consider the question of sovereignty.

Central to Grotius’s idea of sovereignty is the ideapé@ple He defines this
term from both legal and theoretical points of view.
An association in which many fathers of families unite into a single peopldaad s
gives the greatest right to the corporate body over its members. Thisigtfeemost
perfect society. There is no lawful act of men which does not have relation to this

association either of itself or by reason of the circumstances. And this i&ngtatle
expressed in saying that ‘the laws prescribe concerning matters okawers/

®2ibid., 197-198

8 Hugo Grotius;The Law of War and Peace: The Translation, BopKs &nd IlI, trans. Francis W.
Kelsey in collaboration with Arthur E. R. Boak é&t, éindianapolis: Bobbs-Merrill, 1962 [1925]),32
*ibid., 98

®ibid., 101

*ibid., 35

8 ibid., 253; the reference to Aristotle is from tligomachean Ethics$.2, “practically the majority of the
acts commanded by the law are those which arenijiveddrom the point of view of virtue taken as a
whole,” trans. W. D. Ross, (New York: Oxford Unisgy Press, 1980)
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From a legal point of view, a people is the households belonging to the class of bodies

made up of separate members but who are comprehended under a single name, a kind of

public association (in terms of Roman lavgadlegiumor universitas or what today

would be called a corporation). “[Those] who unite to form a state form a kind of

perpetual and lasting association by reason of the character of thosghiettare

called integral.® From a theoretical point of view, a people is an association of families

or households, borrowing from Aristotle’s understanding of the constitution pbtise

(civitasin Roman terms), which seeks to realize the common good. This association has

a singular essential character or spirit, which is the “full and perfect uniwwildife, the

first product of which is sovereign power,” the bond which holds together thé%tate.
Following this, Grotius takes the relationship between king and people as

paradigmatic in his understanding of sovereignty, and he begins to question the validity

of contemporary ideas of popular sovereignty. While not wholly consistent in his chain

of arguments, he shows that claims to sovereign authority by the people do not stand on

their own. Interestingly, the central importance of the concept of the people saerb

most clearly in a number of arguments Grotius used to specifically refute popula

sovereignty. First, Grotius argues that all men possess the legal rightaeeen

themselves to another for private ownerstiip;peoplavith legal competenceay

submit itself to another (people or king) in order to be governed, thereby trargsfsri

sovereignty over itself to the dominion of anotffeiSecond, a people may select the

Bibid., 261

¥ ipid., 310-311

Pipid., 103

*Libid., 103; the distinction between ownership andereignty will be treated below
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form of government it wishe¥,thereby indicating a collective agency in its decision-
making powers. Third, a people may have recourse to any number of justifications to
renounce its right to govern itself and thus vest this right in anGtHeourth, citing

Aristotle, Grotius argues that some men are by nature suited for slavetus, some
peoples are by nature better off being ruled by others rather than rulinsgtiiest

Fifth, throughout history, a number of nations have lived happily and prosperously under
monarchical rul€> Sixth, Grotius cites the principle that property may be acquired by
means of just war and then draws from it that notion that public authority may be
acquired by conquest independently of any other source (not only from the p&ople).
Seventh, some peoples have other peoples under their sway as subject'foEighth,
history shows that monarchs have not always derived their power from the will of the
people?® Ninth, among people who are not permanent subject to kings, there are
temporary kings, who are not subject to the people, as when Republican Rome turned to
dictators in times of crisi¥. Tenth, it is not always true that the one who vests another
with authority is superior to him upon whom that authority is vested (a people is not
superior to their king}?® And eleventh, not all governments are established for the
benefit of the governed (as with peoples who are made subject during watisethe

end of this section of the text, Grotius goes on to make a further point, that a king and a

people are not mutually dependent upon one another, and that if a people can decide

%ibid., 104
%ibid., 104
%ibid., 105
% ibid., 105
% ibid., 105-106
% ibid., 106
% ibid., 106-107
ibid., 108
100hid., 109
19%ipid., 109
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whether or not to obey a king’s command, sovereignty is divided and thereby rendered
ineffectualt®?

What may we draw from these arguments about the nature of a people? As noted
earlier, a people is a legal body and a corporate entity. It has legal eaceti make
decisions about itself, in the same way as an adult male may make decislinsséif
(since, for Grotius, it is made up of adult males); peoples exist within anatitmal
system of laws and may choose for themselves how they are to be governedsafte¢he
time, while sovereign authority is created through con$é@rotius is at pains to show,
as noted above, that this does not imply anything about the idea of popular sovereignty,
an idea that was gaining currency at the time, particularly through thegsrdf another
Dutch contemporary, Johannes Althusitfs. Popular government is but one possible
outcome of popular consent, and it is not a necessary outcome; more often than not,
history and practice shows that peoples have usually been ruled by kings, and their
governance has been transferred from one king to another.

Grotius seems to treat the people as a kind of property of the king, but he is aware
of this problem, and in order to clarify his argument, he turns to a discussion of Roman
property law and its distinction between property and right of ownet$hide proposes
an analogy between sovereignty and the right of ownership. The king does not possess
the people; he possesses sovereign authority. First, he argues that in the cése of bot

ownership and sovereignty, there is a distinction between a thing and its modes of

possession. Here, sovereignty is regarded as incorporeal object, and it maivaiehhel

192ihid., 111
193ihid., 253
1041557-1638; Althusius is known primarily for his tkdPolitica Methodice Digestgpublished in 1603
105 i
ibid., 116
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full right (as when a king subjugates a people in wartime); with ustfff@athen a king
is chosen to rule, and others succeed him); or with temporary use (as whenaapublic
Rome was ruled by a dictator during cris€$) Second, Grotius makes a distinction
between civil liberty and civil subjection, analogous to the Roman distinction dretwe
the personal liberty of a property owner and subjection to a master. “Just as personal
liberty, then, excludes subjection to a master, so civil liberty excludes sabjerha king
or any other form of control properly so calléd® It is in this distinction that Grotius
finds a basis for popular sovereignty, in the Roman idea of the personal liberty of the
adult male property owner, but instead of developing this, he continues his focus on
monarchical rule. Finally, Grotius follows this analogy between soveyeand private
ownership by examining the distinction between the right of sovereignty aneitsse;
he uses the examples of a king who is an infant, or who has been captured in battle, or
who is insane. In all of these instances, the king possesses the right of soydratgms
is not able to exercise it, making necessary guardians or regents to epenasdor
him.1°® Sovereign governance, whether of a people over itself or by a king, is foremost
an exercise of right.

So, given that a people is a legal actor, how should the position of the king be
characterized? The king is also a legal actor who possesses rights {wabstiete or
partial) over a people; he represents the people at the international levals &rone

point goes as far to ask, to whom in a nation does the sovereign power belong, but instead

196 ysufructis a right of property ownership in Roman law ihigh one has the right to the usesi§$ and
to the fruits of a propertyfrictug, but another person holds actual ownershiptheeright to disposal of
the property #dbusu}

%ipid., 113-114
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of directly answering the question (whether it lies in the king or in the peoplej\wesie

from some other source), he makes a series of distinctions regarding sovereign powe
principatus(chief authority) is distinguished froregnum(royal power); power that is

wholly sovereign from that which is less than sovereign (for example, thatd a ki

versus that of a magistrate under the king); and between sovereign power andsédf

modes of possession (again, using Roman law terms, ownership, usufruct, and temporary
use)'® What Grotius seems to be doing is something other than rendering a simple
account of the origins and sources of sovereign authority. Instead, he defirmemths t
a power whose actions are not subject to the legal control of another, actioastiwat c
be rendered void by the operation of another humari¥ilHe then goes on to say that
the state is the common subject of sovereidttySovereignty becomes a neutral legal
term, existing within an international system of laws and rules, and no refesenade

to its sources or origins, nor is it infused with any normative content. In caiatrast
Bodin, whose central effort is to describe the source of source and domestic form of
sovereign authority, Grotius’s primary concern is to elucidate the laws of war acel pe
between states, and whether a state is a monarchy or a republic is not impdigeomy
demonstrates that sovereign states can take any number of forms, so i theo® is
simply no point in making arguments about the validity of this or that form of tlee stat
when attempting to analyze the legal principles which underlie the interalbgbmeen
states.

Despite the analogy he suggests above, Grotius distinguishes between styvereig

and private ownership in his discussion of the mode of original acquisition, by which

"O0hid., 113-116
"lipid., 102
"2ipid., 102
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private property and sovereign territory are created. Until this point oidugssion,

Grotius has not made such a distinction; in fact, it seems as if he was proposing an
analogy between sovereignty and private ownership. However, when he begins his
treatment of the mode of original acquisition, by which previously unoccupied or
unclaimed things are occupied or claimed, he makes the point that a distinction does in
fact exist between sovereignty and private ownership. He says that they are both
acquired by a single act, by occupation, but the sovereign has power over all thirrgs unde
his occupation, while individuals have only proprietorship over what is allowed by the
sovereign:®* The law of nature establishes the right of ownership, but insofar as
individuals submit together under a sovereign power for the protection of theiriives a
property, then the sovereign authority trumps their rights to privately defendsefem

and their property, in the interests of public tranquifiy.

Hobbes

Hobbes’d_eviathanbegins as a polemic against a number of conceptions of
political theory by way of his own extreme nominalism. Scholasticism, the domina
mode of education and philosophical argument since the 11th century in Europe, is based
on deduction from first principles and on the synthesis of conflicting arguments. For
Hobbes, first principles have often been shown to be unclear, and this ambiguity can lead
to erroneous conclusions in the process of argument. Hobbes seeks to proceed from

precise and consistent definitions of his terms, taking his cues from the saience

13ibid., 206-207
1%ibid., 139
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geometry. Only with precise and consistent definitions throughout the chain of reasoning
can one be guaranteed the certainty of the concldSiodobbes also sees his work as a
critique of the centrality of prudence in politics. Prudence is dependent upon ex@erienc
and memory and upon the ability to realize a design the flux and movement of things.
While this may be a laudable quality, it should be not provide the basis of a theory of
politics; Hobbes argues that what is needed is a science of politics, wHighantla
foundation of certainty*® Finally, Hobbes is critical of the role of custom. To him, it is
ignorance of the causes and the original constitution of right, equity, law, aicd jphsit
dispose men to make custom and example the rule of their attiofejecting these
classical and medieval understandings of political life, Hobbes sets out to provade a
foundation for the study of politics in human nature. Political life proceeds from the
consequences of human nature. Hobbes begins with the primacy of thoughts and ideas
and the motions of the passions, and from there he considers the social significance of
both understanding and feeling (in terms of honor, manners, and religious belief).
Another facet of Hobbes’s work is his religious project. In rejecting Schaast{and
implicitly, Catholicism), his work moves toward a more naturalistic understgrodi
God and the Christian religion, and perhaps more importantly, the role of religion in
stabilizing the political order. This explains his approval of the Church of England,
which was under the authority of the King of England.

Hobbes’s work can be clearly placed in the social contract tradition. For him,
people are already sociable, possessing language and the ability to readway, but

originally live in a conflict-ridden state of nature. By using their reasamalm beings

15 Thomas Hobbed,eviathan,ed. Richard Tuck (New York: Cambridge Univerdiyess, 1996), 33
116 i
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will always seek to protect themselves and their possessions, and for Hobbestthe m
reasonable way of ensuring this protection is within a civil society and under aigovere
authority, under which all agree by way of a covenant or contract.

Within Hobbes’s system of thought, the concept of authority is necessarily
connected with the concepts of representation, personhood, and covenant. A person is
either one whose words and actions are considered his own or which represent the words
and actions of others® The word “person” comes from the original Lapiersona a
disguise, referring either to one who acts on the stage or in a court of layersbaas
the same as to be an actor, and to act, or to personate, or to represent, is to bear a
person:'® In the case of artificial persons (corporations, or corporate persons),die act
words and actions may be owned by those whom he represents. The person is always an
actor, while those who actually own the words and actions asther of them; thus,
the actor always acts by authority. When an actor makes a covenant, he binds the
authority that he represents; but no authority is obliged by any covenant that he did not
authorize or which is made against himself, and the actor himself is simiddrbound
by covenants that violate the law of nattffe Hobbes discusses covenants in Chapter 14,
as the second of his laws of nature, which describes how men give up their original
natural right in exchange for peace. This is done by way of a covenant, an exchnange f
mutual good. In the covenant of which Hobbes speaks, to lay down a right creates an
obligation and a bond (in other words, a duty), and this is done by some means of

declaration (express consent). Also, to transfer a right is to transfer dims ofe

18ipid., 111
1ipid., 112
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enjoying it. “[They] that give to a man the right of government in sovereigry, ar
understood to give him the right of levying money to maintain soldiers; and of appointing
magistrates for the administration of justi¢é”

This leads to an interesting question. Hobbes notes that, in order to ensure that
covenants are performed, there must already exist a common coercive powee twer th
parties, because trust in itself is not enotfghlf this is the case, then how was the
original social covenant created? In a state of nature, there is byidefimotconfidence
or trust, so how is it possible for men to even come into agreement with one another,
except through the use of force? Hobbes assumes that human beings are reasonable
enough and tired enough of the state of war that they will exchange their nghirédmr
something more secure for themselves.

With the above definitions in place, Hobbes then proceeds to describe the process
by which sovereignty is created. Men will
confer all their power and strength upon one man, or upon one assembly of men, that may
reduce all their wills, by plurality of voices, unto one will; which is as muchytotsa
appoint one man, or assembly of men, to bear their person; and every one to own, and
acknowledge himself to be the author of whatsoever he that so beareth their person, shall
act or cause to be acted, in those things which concern the common peace and safety; and
therein to submit their wills, every one to his will, and their judgments to his juddffient.
This conferral by the multitude to a few or to one in the interests of the common good or
common peace and safety is the process of representation or authorizatiomgeritria
this case, it is an absolute and irrevocable grant; the subjects may not detidege

the form of government or free themselves from their subjection. They effedtiue

their lives, strengths, and judgment over to the sovereign. The subjects’ libevtyds

122ihid., 97
123ipid., 96
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what the sovereign himself permits. “[Nothing] the sovereign representative can do to
a subject, on what pretense soever, can properly be called injustice, or injaysdec
every subject is author of every act the sovereign doth; so that he never wanteth right t
anything, otherwise, than as he himself is the subject of God, and bound thereby to
observe the laws of natur&® At the same time, Hobbes carefully examines the
implications of this statement. Earlier, he pointed out that covenants are void egiich s
to transfer a man’s right to save himself from death, injury, and imprisortfdefihus,

there are some conditions under which a subject is released from his obedience to his
sovereign, particularly those involving the risk or harm. This in turn raises some
interesting issues: What about military service? What about punishmeatsrfes
involving prison sentences or the death penalty? The individual retains the right to refuse
(and therefore suffer the consequences of refusal), but the sovereign has abstrite ¢
over the peace and safety of the commonwealth, and he is the sole judge of what is
necessary for the peace and defense of his subfécts.

The grant of these sovereign rights is irrevocable, and the rights themselves ar
indivisible and non-transferable; this, Hobbes argues, is central to the peaceuaity sec
of the commonwealth, and this can be witnessed from Hobbes’ experience of civil wars
in England®?® Hobbes follows this with a consideration of the dangers of such an
unlimited fount of power, weighing it against the miseries produced by civil her, t
human condition, and from “masterless men.” He concludes that any criticism of

absolute power that proceeds from a defense of human freedom amounts to a refusal to

125ibid., 148
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see that, on their own, people will not contribute to the common defense, because they
care only for themselves and do not see the long-term consequences of test-Hcti
Hobbes distinguishes between the right of natuer{atural¢ and the law of
nature [ex naturalig. The right of nature is the liberty each man has to preserve himself;
in pursuing self-preservation, he has the liberty to do what he will with other men and
their possessions. A law of nature is a general rule discovered by reasonndluates
that which is a man is forbidden to do, specifically, to harm himself or to allow harm to
come upon himselff! Hobbes does not favor the right of nature as a positive condition
but instead views it as the cause of the negative situation which makes nedessary c
government. Without restraint, the right of nature inevitably gives risstate of war,
and people are wholly insecure. In consulting reason, people are first and foremost
counseled to find the best way to preserve their lives, and if not through peaceful means,
then through whatever advantages may come by way oftvar.
Within the law of nature, men are commanded to seek peace amongst themselves.
If this condition prevalils, then there follows, as noted, the second law of nature, in which
men are counseled to seek peace by means of giving up their rights of nature and
retaining only as much liberty against others as he would allow himselffttoens.
Hobbes says that this is a restatement of the Law of the Gospel: whatewearyt others
to do to you, do to them. The law of nature points to the covenant as the only sure means
of preserving life and security. The third law of nature requires that all merveltker
covenants they make. Hobbes says that this is the fundamental meaning of gustice, t

keep good faith, and it is the coercive power created by the surrender of thé right o

130hid., 129
1Blipid., 91
132ipid., 91-92

54



nature that creates the distinction between justice and injd&ti¢tobbes divides the

laws of nature into nineteen topics, but they all fall into a number of genergbiae

(peace, good faith, justice, gratitude, equality, and equity); they ardiralhtdly

reducible to the Golden Rule. Without the existence of a sovereign power, thesé law
nature do not hold much sway over the hearts of men. Without power and a source of
fear, men are wont to continue following their passions and the right of n&tufihus,

without fear and subjection, there is no security and no peace. The laws of nature by
themselves have no “teeth” without violence to back them up, because in nature, humans

do not follow the law of nature, but rather natural right alone.

Popular Sovereignty

As noted above, the idea of popular sovereignty was beginning to gain currency
by the end of the f7century, in the work in the John Locke, and in th& déntury, in
the works of Jean-Jacques Rousseau and the writers of the Federalist Papers. Thei
defense of popular sovereignty was not an equivocal support for democratic government
but rather a rejection of monarchical supremacy, an increased emphasisigimt$hef r
property owners versus the privileges of titled nobility, and a focus on the impoofance
settled constitutional arrangements in the body politic. These men sought to adapt the
idea of sovereign authority away from a monarchical basis and absolutist rul®te a m
popular basis and toward more limited powers, particularly in the domestic sphere.

During this process of adaptation, they retained many of the features mdigave

133ipid., 100-101
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authority as developed in the earlier writers just examined, in particulanathiéty to
limit sovereign power in instances of emergency or national threat.

A recurring feature of popular sovereignty is the difficulty of recamgithe
inevitable rise of dissent from within the body of the people with the need to maintain
public order. As noted, these theorists were not fans of democracy as understood in the
sense contemporary sense of universal suffrage and participation in goveinsteat,
they set strict limits on the role of factions and parties and the expression ohgpimil
they exhibited a profound distrust of popular political movements. The “popular”’ aspect
of popular sovereignty referred instead to a more abstract sense of the public gaad, not
authority arising directly out of the will of the peoglle masser as expressed in what
today would be called public opinion. Instead, democratic impulses within the politica
community were seen more as threats to public order; the body of the people was as
much distrusted as the members of government. Because of this, the concept of

sovereign authority acquires interesting shades of meaning.

Locke

The work of John Locke, particularly Hieecond Treatise of Governmeist
usually cited as a defense of individual rights and popular sovereignty againstistbsolut
government. While this may be the case, Locke’s work still adheres to thésarae
definition of sovereignty outlined in the works of Bodin, Grotius, and Hobbes. Locke is
unique in the history of the social contract tradition in making property rights absolute;

for him, the task of government is to protect individual property. “Hence it is evident,
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thatabsolute monarchywhich by some men is counted the only government in the

world, is indeednconsistent with civil societynd so can be no form of civil-government

at all”** Locke is also unique in that he highlights a separation between legislative and
executive authorities, leaving the supreme authority in the hands of the legislati

“[There] can be bubne supreme powgewhich isthe legislativeto which all the rest are

and must be subordinate, yet the legislative being only a fiduciary poweiftw eertain
ends, there remains stitl the people a supreme power to remove or alter the legislative
when they find théegislativeact contrary to the trust reposed in thef?”.

At the same time, Locke invests the executive with the power of prerogative,
which is the “power to act according to discretion, for the public good, without the
prescription of law, and sometimes even againstit.Ordinarily, prerogative power is
used for areas in which the law is silent or to call the legislative to conssuesi at
hand. However, the potential for abuse of this power exists.

“But who shall judgavhen this power is made a right use of? | answer: between an
executive in being, with such a prerogative, and a legislative that depends umih his

for their convening, there can be judge on earthas there can be none between the
legislative and the people, should either the executive, or the legislative, velyemaie

the power their hands, design, or go about to enslave or destroy them. The people have
no other remedy in this, as in all other cases where they have no judge on earth, but to
appeal to heaven. . where the body of the people, or any single man, is deprived of their
right, or is under the exercise of a power without right, and have no appeal on earth, then
they have a liberty to appeal to heaven 3 «

Locke supports the right of rebellion on the part of the people against unjust government,

but again he acknowledges that no judge on earth may adjudicate such a conflict and that

135 John LockeSecond Treatise of Governmegu, C. B. Macpherson (Indianapolis: Hackett Phirig
Company, 1980), 48

*®ipid, 77-78

“Tibid, 84

*¥ibid, 87

57



it is left to war to decide, similar to the way Grotius looks upon just war as pant of
adjudication process between states. “[Force] between either persons, who have no
known superior on earth, or which permits no appeal to a judge on earth, being properly a
state of war, wherein the appeal lies only to heaven; and in that statgitbd party

must judgdor himself, when he thinks fit to make use of that appeal, and put himself

upon it."*3°

Rousseau

The idea of popular sovereignty is most fully developed in Jean-Jacques
Rousseau'©f the Social Contract The creation of a people as a people is the
foundational act of the political community. Like Hobbes, and unlike Locke, individuals
cedeall of their rights and powers toward the creation of the public person; this process
has to take place as a unanimous act in order to encompass all who wish to be full
members of the communit§® Out of this act is created tigeneral will which provides
the body politic with a common self and directf§h.

Since sovereignty is created by the individuals who make it up, Rousseau goes on
to argue that the sovereign cannot have an interest that is contrary to their ogwan mor
ever harm them in particular. “The sovereign, by the mere fact that &,agistways all
that it should be**? This is because, in binding themselves by means of the social

contract, the people create a two-fold commitnvétitin themselves: one as members of

ipid, 123

140 Jean-Jacques Rousse@bie Basic Political Writingstirans. Donald A. Cress (Indianapolis: Hackett
Publishing Company, 1987), 147
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the sovereign in relation to themselves as private individuals; another as mentbers of
state in relation to the sovereign itséft. In becoming a party to the social contract that
creates the sovereign, each person becomes a private individual (who partigifieges i
social contract), a member of the sovereign (Rousseau calls him a atizkn¥ubject
(that is, subject to the laws of the state). Because each person embodié¢sdhese t
identities, the sovereign (the public person) is, by definition, unable to act wrongl|
against the individuals who make it up. At the same time, an individual’s private interest
can run be contrary to the interests of the generaf'és can a majority of concurring
private interest$? This is because “what makes the will general is not so much the
number of votes as the common interest that unites them, for in this institution each
person necessarily submits himself to the conditions he imposes on otherse
general will rises above a simple majority decision, encompassing ¢nesitst common
to and every citizen within the body politic.

Rousseau emphasizes the difference between sovereignty and government. For
him, the social contract creates a people, but it is a people that createrargmter
“Power can perfectly well be transmitted, but not the will."Governments have to be
adapted to the character of the people they serve, and to this end, Rousseau points to the
need for an outside legislator to draw up a set of fundamental laws for them, including
the form of governmenif® Government acts as an instrument of mediation and

communication, forming a link between the people in their capacity as soveneit¢imea

143 Rousseau defines the state here as the “passipetiof the body politic, in contrast with sovgrey
as its “active” aspect; ibid, 148-149
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people in their capacity as subjects. “His force [the prince, Rousseaurgcdena for
administration] is merely the public force concentrated in Hith.Rousseau argues that
the government itself is in continual conflict with sovereign authority and kidyes
prove to be its undoing, either through the reduction of the base of participation from
democracy to monarchy, or through the attempted usurpation of sovereignty by the
government, which destroys the social contract and releases all individualkéom

general will**°

The American Founding

The supporters of the American Revolution and the framers of the Constitution
fall within the social contract tradition and embrace the tenants of popular govgias
both reason for their support of the revolution and as a basis for the new American
government. Both in the Declaration of Independence and the Preamble to the
Constitution, Thomas Jefferson and James Madison lay the foundations of political
authority squarely in the hands of the people: “[A]ll men are created equal . ar¢hey
endowed by their Creator with certain unalienable Rights . . . to secureiidsge r
Governments are instituted among Men, deriving their just powers from the consent of
the governed®?* and “We the People of the United States . . . do ordain and establish this

Constitution”**?> These same considerations are also present irhth&ederalist

19ibid., 176

0ipid., 192

31 Thomas Jefferson, “The Declaration of Independgnce
http://www.archives.gov/exhibits/charters/declayatitranscript.htm) accessed 9/5/08
152«The Constitution of the United States,”
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Papers when James Madison notes in No. 49 that “the people are the only legitimate
fountain of power, and it is from them that the constitutional charter, under which the
several branches of government hold their power, is derivéd.”

Concomitant with popular sovereignty in the American context was the idea of
limited government. What Americans of the Revolutionary period experienced as
absolutist and arbitrary government from the English Crown led them to embrace a
number of institutional features which sought to curb the ability of the government t
impinge the free exercise of basic rights.

The regular distribution of power into distinct departments; the intro-
duction of legislative checks and balances; the institution of courts composed
of judges holding their offices during good behavior; the representation of the
people in the legislature by deputies of their own election: these are wholly
new discoveries, or have made their principal progress towards perfection in
modern times. They are means, and powerful means, by which the excellencies
of republican government may be retained and its imperfections lessened or
avoided™>*

While limited government carried the more general meaning of rest@irthe exercise

of a government’s power, it also sought to curb the “passions” of the people themselves.
Although the people remained the source of a government’s authority, the smooth,
efficient, and regular exercise of power required that the tendency of peoplelopde
factions'® foment revolutiond>® and continually change the laws be limited through
these same institutional means. Infamously, Madison remarkeztigralistNo. 51,

“you must first enable the government to control the governed; and in the next place

oblige it to control itself.**’

133 ed. Clinton Rossiter (New York: Penguin Publishée61), 313-314
ibid., 72-73
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The revolutionaries and the Framers had to contend with the necessity of
providing security for the people, the highest end of a government that aimed at the
protection of individual rights. As noted above, domestic security was as much of a
concern as was external threats, particularly with recent memotestothe war for
independence (ending in 1782) and Shay's Rebellion (1787). Internal tranquility, it was
hoped, would be managed effectively through the mechanisms of limited government,
while the threat posed by external enemies would be dealt with through both diplomacy
and the creation of a national army. Alexander Hamilton also considers theexista
standing army as a deterrent against future domestic probier@ammon defense
under the new constitutional arrangements is of such importance that Hamiltostsugge
that no limits be put upon the authority necessary to carry them out. “The daocets
that endanger the safety of the nations are infinite, and for this reason naitonstit

shackles can wisely be imposed on the power to which the care of it is comrfTitted.”

Conclusion

As | argued in the last chapter, the concept of sovereignty emergedh&om t
historical conflicts between Church, Empires, and the early monarchical sBat¢he
late 18" and early 17 centuries, we can see an effective break taking place between the
national governments of France, the Dutch Republic, and England from the Catholic
Church. While this change was less pronounced in strongly Catholic areas sucdim.as Spa

Portugal, Italy, and central Europe under the control of the Habsburgs, it is from these

158 ibid., 166-167
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other regions that we see the most extensive development of the idea of the sovereig
authority of the stat€®® The leaders of the national governments of France, the Dutch
Republic, and England realized they were going to have to take a stronger hand in
maintaining civil order after the rise of Protestant sects, and this conceflecsed in

the works of Bodin, Hobbes, and Rousseau. In France, where the Catholic Church was
the national church but remained subordinate to the authority of the French mopnarchy
Bodin argued for strengthening the king’'s powers when it came to dealing with the
Huguenots and settling matters of religious dispute. The Dutch Republic fedettais
Spanish and Catholic control, and afterwards its government was seized by Galvinist
Grotius, in turn, sought to understand sovereign control in terms of law and constitutional
order instead of by particular religious sects. In England, the AnglicarciCivais
subordinate to the Crown, and Hobbes took upon himself the task of redefining the
powers of the Crown in order to deal with what he took to be predations by the Puritan-
controlled Parliament.

This historical era was also beginning the process of exploration and cotonizat
around the globe, and this led to the need for an idea of an international system in which
national states and other entities interact with one another. The interd&tstefn
Europeans were no longer confined to the European continent itself but also spread to far-
flung areas of the world where European influence did not exist at the time. &dway b
to encounter a multitude of different peoples, so over time this made necessary some

centralized concept of foreign policy, and it fell here to the national goestnmvhether

%0 however, it is interesting to note that the thiskassociated with the Salamanca School in Spain (d
Vittoria, Suarez, de la Casas) contributed a giteat to the issue of sovereignty and internati¢malin
the 16" century. It is also interesting to note that wendt see a great deal of this development in the
Scandinavian countries, probably due to the clekdionship there between the state and the nationa
churches after the Reformation.
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monarchy or republic, to assume the decision-making process regarding foreig
interests-"! At the same time, the exhausted governments of Europe used this foreign
policy-making process to deal with the consequences of the Thirty Years’ W
formulating the Peace of Westphalia in 1648. Indeed, it fell to the heads of national
governments to actively formulate the idea of what was in the national intehest, at
the beginning of the modern era, the national state becomes the center of sovereign
authority, both at the domestic level and at the international level.

Since Bodin, Grotius, and Hobbes were now free to think of an independent
sovereign authority located in the state, they had to rethink the relationship béteveen t
king’s authority and both natural law and divine law. Here, Bodin is unique in that he
does not rely on the arguments of natural law and divine law to buttress the sosereign’
authority; instead, he sees them as self-imposed limits on the king’'s poweeesgn.

A true and responsible monarch, in Bodin’s world, would graciously take those upon
himself as befitting a Christian king, but they are metessaryor the exercise of

sovereign power. Natural law takes a much more prominent role in the works of Grotius
and Hobbes, but it is more and more distant from its medieval Christian form. For
Grotius, natural law, particularly as it is expressed through Roman law,feutiaation

of sovereign authority and international law; while for Hobbes, natural lawviggdias
inherent in the process of reasoning that leads humanity out of the state of nature and
towards the creation of sovereign power. Hobbes also makes natural law coextensive
with the Law of the Christian Gospel, arguing that they are two different noéans

making the same point. Divine law for Grotius is an important point of reference,

161 Exploration and colonization was carried out l&yd®y means of chartered companies operating semi-
independently from the government; also, in Fratiee Catholic Church had a large hand in the
colonization process in its missionary work amoatjve peoples.
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particularly in elaborating upon the principles of war and peace, and it sefvettress
his arguments from natural law. The important element being registerdoytedr¢hree
thinkers is the slow un-linking of state authority from moral and ethical coatmies.
During the feudal era in Europe, the Church argued that natural and divine law was
inherent in the exercise of sovereign authority by both Church and King. By e ear
modern era, natural law and divine law no longer had any means of enforcement apart
from the authority of the state, which was now believed to exist independently from it
Bodin, Grotius, and Hobbes also shared a general rejection of popular rule. The
idea of popular sovereignty was beginning to gain currency in Western Europg duri
this era, but it would not be more fully developed until the lafecEntury in the works
of Locke and in the ¥8century in Rousseau and in the leaders of the American
Revolution. For Bodin, popular rule was simply unthinkable within his understanding of
sovereignty; as noted above, how would it be possible for one to be able to both give
commands and obey them? Grotius was not outright opposed to popular rule, but he was
no advocate of it either, and he presents a great many arguments against it in hi
discussions of sovereignty. In the work of Hobbes, power may not be divided between
the ruler and the people, as that undermines sovereign authority. Related to thgs point i
their support for the status quo governments of their time. Both in their personal lives
and in their works, these three thinkers sought to uphold the royal governments of thei
national states. Bodin was a staunch supporter of the French monarchy; Grotius
remained a strong supporter of the Dutch government of the staadtholders as it had

existed prior to the Calvinist coup in which he was imprisoned; and Hobbes sought a
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return to preeminence of the Crown in English government over the Parlianeenhaf
Civil War.

Finally, while none of them sought revolutionary change in the political order,
theywererevolutionary in terms of their methodologies for understanding politics.
Bodin was directly influenced by the historical school of jurisprudence, whicharew
of Renaissance criticism of Roman law (at least as understood in medieas)| disn
flawed and ignorant of the laws of other ages and peoples. Grotius, in contrastedema
within the classical school of jurisprudence, at the same time acknowlddgiag and
non-European law as important for the natural law tradition and extending the reach of
Roman law concepts to the international level. Hobbes sought a fundamental rethinking
of how to understand politics, rejecting Scholastic deduction from religious and
philosophical first principles and turning toward mathematics, geometry, amtsdor
certainty of method and toward human nature as the foundation of political thought.

The proponents of popular sovereignty relocated the basis of political authority
away from monarchy and royalty and toward the people. The constitutionaltrenaif
the 17" and 18' century sought to impose definite limits on the power of the monarchy
and to include the interests of rights-bearing property holders into the sphere of
government. No long was it trusted that the king would rule in the interests of all;
instead, the rise of individualism and the idea of individual rights became the core of
theories of popular sovereignty, and the idea of a binding legal contract between tw
parties became the model of political community. Hobbes popularized this idea, and
from there it received fuller development in the work of Locke, Rousseau, and the

American writers.
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Despite this seeming revolution in sovereign authority, all of these svriter
remained deeply distrustful of the people themseltfesVhile ultimate authority may
indeed originate in the members of a political community, their actualipatian in the
resultant government remained limited. For Locke, legislative authoritynthedment
of sovereignty, is limited to periodic meetings, while the executive authedtyays
active’®® Locke’s executive also possessed prerogative power, which acted as a kind of
blanket grant of power to deal with political issues where the law had been silent.
Rousseau’s conception of the sovereignty of the people is less limited. Although the
people require an outside legislator to create fundamental laws for them, the people i
their role as sovereign authority meet periodically to make law for theesse
government administration, as a separate entity, is a recipient of the go\sepewer to
execute the laws on a daily basis. However, in order for Rousseau’s republic to work
effectively, it requires a consistent common interest among the people inmpdedtice
the general will, and this is be ensured by maintaining a high degree of cultural iahd soc
homogeneity, as well as by keeping the republic small in area and population. The
American revolutionaries and framers of the Constitution seek to limit the fseople
participation in government through divided government and a strong standing national
army. Whereas for Rousseau, social and political homogeneity was phaciszassary,
the framers of the American Constitution assumed the relative impossibititgating a

common interest across the original thirteen colonies.

182 Edmund Morgan argues inventing the PeopleThe Rise of Popular Sovereignty in England and
Americg New York: W. W. Norton & Co., 1988) that the yadea of “the people” in popular sovereignty
is itself a fiction, created by English member#afliament in the early 7Zcentury to oppose what they
saw as the abuse of the monarchy’s authority.

1831 ocke, 76
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For both the proponents of monarchical sovereignty and those of popular
sovereignty, sovereignty turns out to be something deeply paradoxical. Hobbes proposed
that all men possess the unalienable right to defend their own lives, while sovereign
authority had the ultimate power over life and death as it sees fit. Grotius pravide
number of bases for popular sovereignty but then rescinded them in his discussion of the
monarchy. Locke argued for the centrality of individual rights as the b&si
government but then provided no normative basis to defend them, apart from violent
revolution, when absolute power tries to usurp the government. Rousseau’s concept of
popular sovereignty assumed its own demise over time, based on the inherent conflict
between the sovereign authority and the administration of government, which often
works against the general will. The Americans spoke of the inherent rigiviotif trut
the defenders of the new constitution saw the need to put down domestic insurrection.
Only Bodin escaped from these paradoxes relatively unscathed, because hisftheory o
sovereignty did not rest on the foundations of right or the social contract.

Although the concept of sovereignty has generally come to be accepted in the
West in its popular form as the basis for political rule, what | have sought to engpimas
this chapter is that thdea of sovereignty does not undergo a drastic change, whether in
its monarchical or popular form. In the early centuries of the modern era in ghethiée
meaning of sovereignty was essentially defined and has changed litdetenc and it
has become a permanent fixture of Western political thought. Sovereignty is @fmode
authority which stands alone, once constituted. It remains autonomous and indivisible
and answers to no authority higher than itself. In modernity, it is difficult to cpme

with any such higher political authority. This is the consequence of the natiateaihs
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the West becoming independent of any religious associations (even if certamesount
retained national churches, these still remained subordinate to state auématity
existing apart from any imperial government (especially after thendeaf the
Habsburg's Holy Roman Empire).

Although individual rights, and later, human rights, have been elaborated which
may not theoretically be violated by sovereignty authority, in all instarfeese tights
exist only within the context of the sovereign’s authority, and while in internateoma
they are designated as non-derogable, they exist at the discretion @fehegn; the
word of the sovereign is primary law. Rights may be suspended in times of ¢aban |
philosopher Girgio Agamben argues that this is, in fact, the very nature of parteal
in the contemporary world; this “clause” is built into the very definition of sovetgl§*
When it comes to conceptualizing political authority in the world today, soveragnty
the dominant mode of understanding it. With the waning of religious authority and ideas
such natural law as a check on sovereignty, the national state remains uncigecked b
anything except other states. When we speak of the domestic sphere, derstatestic
are considered as embodiments of popular sovereignty, while non-democta$ic sta
similarly consider their governments as sovereign over their own people atoaytedn
the international sphere, states with standing in the world community are cedside
sovereign in relation to one another.

Sovereign authority, considered in this light, exists to a) provide the primary

source of domestic stability, and b) provide the primary source of protection against

164 State of Exceptigrirans. Kevin Attell (Chicago: University of Chigm Press, 2005), 24-25. This
argument is also developed in llemo Sacer: Sovereign Power and Bare [8&nford: Stanford
University Press, 1995) afiRemnants of Auschwitz: The Witness and the Ar¢Biambridge: Zone
Books, 2002).

69



external threats. The sovereign state has provided the foundation for thevextensi
technological, economic, and social developments of the modern world, and in
democratic states, it has allowed for their continued existence. At thdissménis

authority has been complicit in numerous atrocities and crimes against humahey i
modern era. It has allowed states to engage in crimes against humanity withtympuni
since there is no greater authority to step in and prevent them from being undertaken. O
the one hand, once a sovereign government begins to commit atrocities within its own
territory, particularly when it does so against what it identifies as amahtreat, there

is nothing citizens can do to effectively stop it. The state, sole repositaryeregyn
authority, retains monopoly control over the means of violence. On the other hand, itis a
central norm of international law that no state may interfere in the intdfaab of

another state (non-intervention). Although this norm came under renewed scrutiny
beginning in the 1990s and will be examined in greater depth later in this dissertation, i

remains a defining element in the international system.
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CHAPTER 4
CASE STUDIES

Introduction

All national states that claim sovereignty today share certain basactastics:
each has a center of political power, usually a national government adationstthey
have defined territorial boundaries; they have a population that lives within those
boundaries and whose membership is defined by internal rules of citizenship; and they
are recognized as sovereign states by other sovereign states. As notedasnhdhadier,
this system of sovereign states did not come into exisenoéilobut rather developed
out of the decline of the feudal system that existed across Western Europetthefor
1500s. These early sovereign states were monarchies in form, but following the
constitutional revolution in the f&entury, the source of sovereignty was relocated in
some countries in the body of the people. During those same centuries, the colonial
enterprises of the European states began to encompass the globe, and by the th&ldle of
20" century, the entire world belonged to this system of sovereign states.

While all state¥”in the international community share these basic features, the
differences between states outweigh what they have in common. Each stateltase
history, or rather, a set of multiple and overlapping histories, involving both the peoples
within the borders of the state as well as those of neighboring states. d8tategeatly
in their constitutional arrangements, in their levels of economic development, in

population density, in urbanization, in ethnic and religious composition, to list just a few

185 While it may be argued that “failed states” do matet those criteria, the system of internatiowais
regarding sovereignty and the efforts of the iriiomal community, however half-hearted, aim at
restoring and maintaining sovereignty to those tiem
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of the characteristics. While certain regions of the world may share comniore$ea
whether religion (Catholic Christianity in Latin America, Sunni IslanNorth Africa
and the Middle East, Buddhism throughout Asia) or political institutions (social
democracy in Western Europe, councils of village elders in Sub-Sahara Africa, the
mullah in predominantly Muslim countries), each country has its own unique set of
histories and institutions.

In order to ascertain the precise role sovereign state power has played in the
crimes against humanity that have occurred in the latter part of the TineDeietury, it
seems important to take a closer look at specific instances of those anohteg a
historical and political context in which they took place. To that end, | have coedtruct
a number of case studies of relevant countries. In particular, | exdminades of
Cambodia during the Khmer Rouge regime; Argentina under the mjlitatgyfrom
1976 to 1983; the breakup of the former Yugoslavia and the atrocities committed during
the subsequent civil conflicts; the genocide in Rwanda in 1994; and the ongoing conflict
in western Sudan in Darfur, which began in 2003.

| have selected these cases according to a number of different critéeafirsT
thing | wanted to do was to examine a number of cases that are geographically,
historically, and culturally different from one another. This allowed medmee the
role of sovereign state power in the commission of atrocities under a number reindiffe
circumstances. Second, | wanted to situate these cases historicaNy afic War 11,
the creation of the United Nations, and the adoption of an accepted worldwide doctrine of
human rights; | wanted to deal with recent cases of atrocity, against the backdrop of

world community that espoused at least basic ideals of acceptable and unacceptable
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treatment by political regimes of their citizens, embodied in the United Nations
Universal Declaration of Human Rights and subsequent human rights’ treatielfy, Fina
chose cases which were extreme examples of crimes against humanig/pasdsenal
injuries were extensive, everyday life was disrupted, and torture and murdietorthe
thousands of casualties. At the same time, because of limited time and spdde, | ha
leave out other cases that fit these criteria, such as the murder of therKuadsin the
late 1980s and of the East Timorese by the Indonesian government in the 1990s.

In order to examine the role of sovereign state power, | focus on those institutions
and practices of state power that flow from the (presumed) legitiméabg state. In
most of these cases, crimes against humanity have been justified in the name of
protecting the security of the country and eliminating threats to the populatiohisTo t
end, the means of state power are employed, and this includes both military and police
power, usually at the behest of a given state’s executive authorities. Asdee will
see in these case studies, state authorities that commit these crenegodft great
lengths to cover up their crimes if they cannot find adequate justification for timem
times of civil crisis, the constitutional order is usually either suspended oedyrsw the
role of executive authority becomes less clear; also, those extra-gonéahgreups
struggling with the state’s authority often seek to gain control of the b@ateselves.
Sovereign power itself comes up for grabs, and atrocities have often been edmmitt
under these circumstances. Those groups that do assume control of the sovereign state
institutions also often justify the atrocities they commit as a way ofginogethe “new”
order or a restoration of an “old” order. This struggle for control of sovereign power

should be kept in mind while reading these case studies.
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The format of these case studies proceeds as follows. | present a siatictenar
for each country while highlighting elements of both the country’s institutions of
sovereign state power and the country’s political culture (explained belowl). cEse is
chronological; most of the historical detail follows after World War Two, buetlse
considerable attention devoted to the earlier history of the political devatbpimeach
country. Within the chronology, | make digressions into the deeper facets of the
country’s sovereign institutions and practices and political culture. The cbgynol
finishes after the atrocities have been committed. Following the casesstudiake an
analysis of all of the case studies, examining the role of both political cutiire a
sovereign state power in the commission of those crimes against humanitynalysssa
looks specifically at the roles of identity, civil conflict, and constitutional roatke their
relationships to both political culture and sovereign state power.

These cases have been chosen on the basis of the issues to be explained, massive
atrocities and crimes against humanity, so it may be argued that they risktb ri
selection bias; that is, these examples involve occasions in which crimes against
humanity have been committed on a wide-scale, and this study seeks to understand the
role of sovereign state power in those crimes. The risk involved here is thiathadse
cases that will only highlight the role of sovereign state power and thhkthterpret the
events in light of that power and will thus avoid considering other factors that might
better explain why and how these crimes against humanity have takenlplaceer to
avoid this dilemma, | concomitantly examine the role of a country’s politicalreuh
the commission of these atrocities, looking at factors that exist outside gofoordohe

institutions of sovereign state power that have made a contribution.
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Political culture is an analytic concept that seeks to capture the subjective
elements of political life, beyond institutions: values, beliefs, rituals, sianand ideals.
The role played by political culture in countries where crimes against hunaaaity
committed is complex and varied, so this dissertation examines only the most obvious
elements of that influence and draws only tentative conclusions about causation. In the
concluding analysis of the case studies, | make some brief remarks aboldtibest@p
between state sovereignty and political culture, arguing that the twoptsstare a
mutually reinforcing relationship in defining the limits (or lack thereofie political
life of a country.

The concept of political culture made its first appearance in the work of Gabriel
Almond in the mid-1950s and 1968% where it was used as a way of making sense of
the differences between civic institutions in the United States and otheriesur@ince
that time, a number of approaches toward the analysis of political culture hbkxypddve
within political science, drawing from the resources of other social gdinciplines,
including anthropology, sociology, psychology, and econoffiic@ecause of this, no
single methodological approach to the study of political culture exists. dnde®ne
scholar suggested, “Political culture remains a suggestive ratreatbcientific
concept.*®®

The concept of political culture sets out to answer a number of questions: “how

individuals and/or groups are socialized, how different individuals organize their thinking

186 «Comparative Political SystemsJournal of PoliticsXVIII, August 1956: 391- 409; see also, Gabriel
Almond and Sidney Verbdhe Civic Culture: Political Attitudes and Democyeain Five NationgBoston,
1963)

187 Richard W. Wilson, “The Many Voices of Politicalilfure: Assessing Different Approache®/orld
Politics 52.2 (2000): 246-273

188 Stephen ChiltonGrounding Political DevelopmerfBoulder, Co.: Lynne Rienner Publishers, 1997), 5
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about rules and norms, how discourse affects the legitimacy of politicaliests, how
and why individuals orient their thinking and communications in terms of salient myths,
rituals, and symbols, and how moral criteria are apprehended and with what
consequences for political behavidf® In my approach to political culture for this
dissertation, | am not going to adopt a specific theory of political culturengtetad | am
going to answer a number of pertinent questions in each case study that wilhhitydig
features of that country’s political culture as it relates to the crimemated against
humanity. These questions include:
- What are the sources of state legitimacy? What are the boundaries of stat
power? What are the ways in which state power may be challenged,editiciz
and changed (e. g., elections, a free press, political parties, amendments, and
checks and balances within government, just to name a few of the ways)?
- Do the moral values of a country place a high value on basic human rights? On
individual rights? Does the individual have an intrinsic value, or is he or she
viewed only or largely as an extension of the community?
- Do there exist institutions that are independent of the state? Isstlaes&rong

civil social? What is the level of social integration within the country?

For the purposes of these case studies, | am interested in looking at the poltticalaf
the country which existed before and leading up to the atrocities under examindt@n. T
eras following each set of atrocities have been extremely turbulemtms of rebuilding
the countries as well as creating punitive measures for those involved in the crime

against humanity, which in turn has often led to wholesale reorderings of the ®untrie

189\wilson, 247
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political culture, and it is simply beyond the reach of this study to take thatyhéstd
activity into account. The reader may also note that | am leaving out sgpodant
aspects of political culture such as political socialization and the study iafléhef
specific myths and symbols within each country. This is again largely doedtraints

of time and space, and a more robust study would take note of them.

Cambodia

For most of its long political history, Cambodia was a hereditary monarchy, and
the majority of its people lived in loosely-organized villages centered on sulosistee
farming. These villages were informally governed by elder men, andettué the king
and the court were far away from their daily concéffisThe only indigenous political
models that the Cambodian people had were those of the monarchy and the m&fidarins.
Political power was exercised from the monarchy through patronage netealtéd
k’'sae throughout the countryside; each leader inktbag or “string,” interpreted orders
as he saw fit, with a greater or lesser degree of severity, and thisg@uitinued
throughout the Khmer Rouge perit/d. Traditionally, political power in Cambodia was
measured, not by control over territory, but was based on the number of people over
which one exercised control through the patronage syStehether with the
monarchy or with guerrilla groups in the Twentieth Century, those in political &ythor

focused less on maintaining territory (though that was certainly a comciemeign

9 David P. Chandle History of Cambodia2™ ed. (Boulder: Westview, 1992), 104
1 philip Short,Pol Pot: Anatomy of a Nightmaf&lew York: Henry Holt, 2004), 77
172 Short, 282-283

3 Chandler., 16
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relations with Vietnam) as they did in insuring loyalty in the population under itsotontr
usually through patronage but also by force; it is no coincidence that throughouf the 20
Century, from Prince Sihanouk to Lon Nol to Pol Pot to Hun Sen, Cambodian political
leaders have ruled the country on a personal basis, taking any dissent andoopg®sit
tantamount to disloyalty and treasth.

As far as historical records show, Cambodians converniedasséo Theravada
Buddhism sometime in the $2entury, due to the growing influence of the Thai
kingdom to the west, and they gradually abandoned the “Angkorean” civilization that ha
marked the highpoint of Cambodian power in Southeast Asia. Prior to this conversion,
the Cambodian people held to a belief in Hinduism and the worship of local spirits, and
elements of these beliefs continued to exist alongside Theravada Buddhistulgubrt
in its national literature and in its kingship rituals. “Until recent timesKtimaer
language employed the same word for race and religion: to be Khmer was to be
Buddhist.*”®> The Buddhissangha(the monastic community) retained a largely
independent status within Cambodian society and history, and it was responsible for
maintaining basic educational institutions, encouraging literacy, and providiay af
life outside the relatively limited institutions of the family villagés.

The territory that made up Cambodia was a protectorate of the French colonial
empire of Indochina. Under the French protectorate, which lasted from 1863 to 1953, the
Cambodian people were generally not encouraged to take part in the politicaspitoces

was only in the 1920s and 1930s that they began to take a larger part in the civil

174 chandler, 245
15 short, 327
176 chandler, 106
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bureaucracy introduced by the Freri¢h.Cambodia gained its formal independence from
France in November 1953, shortly before the end of the conflict between France and
Vietnam in 1954, the country was accepted as a member of the United Nations in 1955.
Under the leadership of Prince Nodorom Sihanouk, Cambodia sought closer alliances
with North Vietnam and China following France’s departure from Southeast Asla, whi
it increased domestic repression of opposition political parties and palissaint from
both left and right, as well as Viethamese and Chinese minorities. Setarghtatwere
made on Sihanouk’s life in the late 1950s, including one orchestrated by the leaders of
both Thailand and South Vietnam; this was carried out because Sihanouk was allowing
the Communist Viet Minh to operate openly on Cambodian soil. These events led to
Cambodia breaking off diplomatic ties with those two countries, as well asheit ally
the United States, in the early 1960s.

Throughout the 1950s, the Khmer Issarak, originally anti-French guerfiéas a
World War Il, remained active in the northwestern areas of the country, whichdmad be
under Thai administration until the area was formally declared to be Cambadianyte
In the eastern and southern areas of the country, which were largely ruraktedore
communist guerrillas, both indigenous and the Viet Minh, controlled large ateas af
independence was declared, perhaps as much as half of the ¢Guithyile after the
1954 Geneva Conference, many of these guerrillas withdrew into North Vietnam, the
boundaries between North Vietham, Cambodia, and Laos remained fluid as North
Vietnam began supplying the communist insurgency in South Vietnam along the Ho Chi

Minh Trail.

17 chandler, 162
178 Chandler, 180-181
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The brutal repression of domestic political opposition drove some people out of
the cities and into the countryside, where the reach of the Sihanouk’s governmant was
as strong. It was in the countryside that the Communist group led by Saloth ®ar, bett
know as Pol Pot, and leng Sary began forged closer ties with the Commuryist Part
leaders of North Vietnam. It was also where they began to create a uniqitg fdent
their organization, the Khmer Rouge, not subordinate to the goals of the Chinese
Communist Party, which dominated the Communist movements in the region (except for
that of North Vietnam). This new identity would culminate in the doctrine of
“independence-mastery,” the right of Cambodian Communists to determine their ow
strategy for both political and armed strugdi€slt would also lead to a political
program that sought the cultural, social, and economic leveling of the Cambodian
population, refashioning “the whole of Cambodian society in the image of [an] authentic,
autochthonous peasantry, unsullied by the outside wifid.”

The growing tension within Cambodian society in the late 1960s would
eventually lead to outright civil war. Pressures from the Cultural Revolution in China
caused strained relations with Sihanouk. Sihanouk then began to seek rapprochement
with the United States, which by that time was fully involved in the war in \fietna
Guerrilla attacks by the Khmer Rouge increased in the southern and easteof #rea
country, leading Sihanouk to rely more on the security forces of General Lon Nol to
maintain order throughout the country. In March 1969, U.S. President Richard Nixon
began a series of secret bombing raids against Viet Cong sanctuaries in CamboHtdia, whi

drove many people back into the cities and which emboldened the forces of the Viet

179 philip Short, 213
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Cong and North Viethamese Army to begin attacking the Cambodian government. In
early 1970, Lon Nol and the Cambodian National Assembly deposed Sihanouk, and the
monarchy was abolished. “Each side was deliberately cutting looset$rtnaditional
points of reference: the monarchy, in Lon Nol’s case; the legacy of Indochinese
communism in the case of the Khmer Rouges [sic]. The normal restraints on thought and
behavior were eroding. Cambodia was moving into unknown territbty.”

The early 1970s marked a turning point for popular support for the Khmer Rouge.
The United States continued bombing the country, trying to root out the Viet Cong
presence, and it continued to support the Lon Nol governtffefithe pragmatic alliance
between North Vietnam and the Khmer Rouge began to become strained as both the
Khmer Rouge began to control more Cambodian territory, and the North Viethamese
began to move more of their troops into South Vietham. It was at this time that
Cambodians began to get a taste of the wholesale changes that were goingh® bec
national policy in the next several years. Village life in the countrysidebeimg
uprooted, and families were made go live in communes. Town-dwellers were
encouraged to return to the country, in order to “re-forge” themselves and to reconnect
with their traditional Khmer root®® For communications, couriers were used instead of
radios, and there was a growing distrust of Cambodians who were educated, those
Cambodian Communists returning from North Vietham, anyone of Chinese delseent, t
native Muslim Cham people, and generally anyone who dissented from the revolutionary

Khmer Rouge doctrin®* The language of Theravada Buddhism came to unconsciously

18Liphid, 210
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permeate the ideology of Khmer communism, specifically with regard td¢las of
consciousness and class. “To ‘proletarianise’ the peasantry, all thatedssinm this
Buddhist-inspired scheme of things, was ‘proletarian consciousness’. Class, which to
Marxists everywhere else . . . was determined by a person’s economity asthg for
Cambodian communists a mental attribuf&."For rank-and-file members of the Khmer
Rouge, there were the “Twelve Commandments,” which mirrored the Buddhist monks’
vows of abstinence, and after 1975, Cambodian people in the communes were
encouraged to practice ‘renunciatidff.

In April 1975, the Khmer Rouge took control of the capitol city, Phnom Penh, and
they immediately began a general evacuation of the city; it is estimatesbthat20,000
people died during the evacuation aldffeThe country’s borders were closed, foreign
ambassadors and press agencies were expelled, newspapers and TV sedishsitw
down, radios confiscated, mail and telephone use suppressed, and the speaking of
languages other than Khmer were punisii&drhe population was divided into two
groups: the new peopladak thmey made up of urban evacuees and peasants who have
been living under areas controlled by the Lon Nol government, amounting to about 30
percent of the population; and the base peamak moultan)) the peasant majority
living in areas under insurgent conttdl. When people were finally settled into the rural
communes, they were all required to write a short autobiography, in order to disclose

their family ties and class backgrounds and how they spent their lives duringntinol
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years. Technicians and skilled workers were sometimes allowed to returndwiise in
order to reopen production in factories, while civil servants, doctors, engiraeeysr$,
school teachers, university students, and former military personnel weeatdor “re-
education”, meaning either execution or intense manual labor and further iniemdga
In the winter of 1975, the Khmer Rouge opened a high security prison at Tuol Sleng,
known infamously today as S-21; its purpose was to “provide information as to furnish
‘proof’ of treason which would then justify purges that the leadership had already
decided to carry outt™ It is estimated that some 15,000 to 20,000 people died at S-
21.192

To further add to the population’s growing misery, illness, lack of productivity,
and failure to achieve agricultural production goals were all attributed toibppds the
regime or to a lack of revolutionary consciousnéssDuring the reign of the Khmer
Rouge, between one-third and one-half of the population was sick, hungry, and not able
to work; the rest did as little work as they could get by with. The rural communes, out of
fear of the political leadership, began falsifying records of their productiorder to
avoid punishments. In turn, the state assessed levies on the rice to supply its armed
forces, administration, and strategic reserves, which left around foayref the
population with starvation ratiort8? “Democratic Kampuchea was a prison camp state,
and the eight million prisoners served most of their time in solitary confinemet 1.5

million of the inmates were worked, starved, and beaten to d€atlParanoia amongst

190 ghort, 280-282; Kiernan, 45; 60-61
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the political leadership was rife, leading to a number of purges in the following yea
with as many as 100,000 to 250,000 dying in 1978 alone, accused of collaborating with
the Vietnamese governmeit.

In the spring of 1977, conflict with the now unified Vietham increased, and
Vietnam carried out a full-scale invasion of the country in December of taat yEhe
conflict continued until January 1979, when the Khmer Rouge government collapsed, and
its leadership fled once again into the countryside. The Khmer Rouge had been in power
exactly three years, eight months, and twenty d&yand this had resulted in the deaths
of between one and a half million to three million people within the country’s borders,

most of whom were Cambodia’s own populatidh.

Argentina

Argentina declared its independence from Spain in 1816, part of a larger wave of
Latin American independence movements in the eaffycéatury. Its bid for
independence was influenced by both the American and French Revolutions; its early
constitution combined both American and European elements in the political life of the
unified country. The Catholic Church was also an important part of national politcal li
and the church-influenced political philosophy of corporatism later becapotant in
public life, as it did throughout Latin America. “The very idea of democracy, of the

political representation of social interests, of negotiation first inahéext of the party

1% Short, 386

YTibid., 401

198, S. Department of State, “Background Note: Cadid,” http://www.state.gov/r/palei/bgn/2732.htm
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and then in shared political forums, had little prestige in a society long acm®dto a
situation in which each of its parts negotiated separately with the statBcsRagpeared
a fiction that served to mask the real negotiations between the true factorseofFdw

By the early Twentieth Century, patterns of social and economic development in
Argentina were similar to those of other European settler colonies, excépidor
ownership, which was dominated by oligarchs, consisting of a few powerfuldararli
estatesdstaciay, many of whom would become involved in the mercantile business,
finance, and secondary industrfé®;this was a legacy of Spanish colonial practice.
Following the growth of the urban population, further democratic reforms were
introduced in the 1910s, but due to labor uprisings in the 1919 and in the early 1920s, the
propertied classes began to distrust the government’s ability to put down suabnebell
as well as the value of democratic government itself. The first mititawp took place
in 1930; the Argentine Supreme Court ruled that the military could in fact oust a legally
elected government? A succession of military governments ruled until the late 1940s.
This tendency to intervene reflected the lack of civilian control over theamilias well
as the corporatist tendency within Argentine society for interest groupsuatiout
regard for other groups.

Throughout the 1940s, the political power of Colonel Juan Peron grew as he
crafted a political alliance between the military and labor organizagsechewing the
traditional partnership of the military and the economic elites. Whenaaisatiere

finally held in Argentina in 1946, Peron was elected president, and members of his
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Justicialistparty won seats in Congress and in the provinces. Peron sought to reorder the
social and political life of the country through a number of reforms. His politylal s
was at once authoritarian, factional, and anti-Commaffistle managed to forge a
broad coalition of political actors across Argentine society - labor and businets,
women, and left-wing movements - all under the influence of his and his wife Evita’'s
charismatic personalities. He created a much more centralized govermchant a
enormous public bureaucracy, and he staffed public offices with his followers, including
the justice system. He nationalized all railroads and foreign-owned bysiness
strengthened the power of labor unions, and brought about a massive redistribution of
income towards the working classes. At the same time, all public medidreeaght
under strict control, civil liberties were curtailed, and political oppositias &ither
forced into exile or imprisoned. Union membership grew, but members lost control of
their leadership, as they were dependent on Peron and his government to intervene for
them. At first on good terms with both the Catholic Church and the military, both
institutions eventually turned hostile toward him as he subordinated their auththity wi
Argentinean society to his own. Peron was reelected to office in 1951, after having
created a new constitution that would allow him to serve consecutive terms. Following
failed coup attempt, he declared a state of emergency which remained iarfolrbe
was finally overthrown by another coup in 1955 and forced into exile; the shadow of his
influence lingered over Argentinean politics for almost two decades.

The military remained hostile toward Peron’s political movement after hisrous
Pedro Aramburu was elected president from 1955 to 1958; Peronist generals attempted a

unsuccessful coup against his government in 1956. Also in 1956, special elections were

202 Romero, 210

86



held to reform the constitution, and 25% of the ballots were turned in blank as a protest
against the government’s anti-Peronist policies. Arthur Frondizi was eleetsdent

from 1958 to 1962; he received support from Peron in exile, but during the last year of
his presidency, the military intervened when Peronist candidates began winning
majorities in local elections. Arturo lllia was president from 1963 to 1966; duriag thi
time, both communists and Peronists were banned from seeking office, and the use
Peron’s name was prohibited in public life. In 1966, General Juan Carlos Ongania was
namedde factopresident by the military, and this marked the beginning of a series of
military-appointed presidents.

Throughout the late 1960s and the 1970s, the Argentinean public was struggling
with a great deal of social upheaval, much of it in reaction to the decades afymilita
interference with elected governments. A number of left-wing groups, botmwoist
groups like the ERP, and Peronist organizations such déahnerosbegan to adopt
guerrilla and terror tactics in order to carry on a political struggle agamgtredominant
power of the military and to win further public support for their causes.

The military coup authorized elections again in 1973 but did not allow Peron
himself to seek office. Hector Campora, a moderate, left-wing Peronis¢lecsd as
president. Peron’s political followers also gained majorities in Congresthe Aame,
the 1973 oil crisis affected the country, generating a great deal of sociattgonfl
including acts of terror from both right and left. Peron returned to Argentina in June of
that year; his arrival at Ezeiza airport was marked by the murdensushlaer of his
supporters in the crowd by a right-wing death squad. Following this incidentjétresi

Campora and his cabinet resigned, and new elections were held the followieiiSapt
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leading to the election of Peron and his wife Isabel. The cycle of violenceowtsued
by extremist groups.

After his election, Peron sided with the right-wing of his own political movement,
the trade-unionist bureaucracy, and the Radical Civic Union party. He soughlutteexc
the more radical left-winylontonerosrom hisJusticialistParty. TheMontoneros
followed suit with other radical groups, continuing to use terror tactics agagnst t
government in order to push it into repressive actions, seeking to turn popular support
against the government. The prospect of the return of Peron had led the militargtto re
attempts to restore democracy throughout the 1960s, and now growing social iaanoil
led them to make way for his return in 1973; Marchak argues that “the underlgiing re
included military control or a strong military presence in the state from DOB&73,”
yet it was a presence that was not united in its own int&feSthese divisions continued
to grow even after Peron’s return. The military had taken upon itself the mission of
resisting both Peronism and burgeoning militant communism and became fragmented
itself in the pursuit of those goals. These conditions created a “siege mpéatating
members of the military. As a social class, the military leadership haysbeen
generally isolated from the mainstream of Argentinean society, and tieaystyted
themselves as the protectors of the country. They came to believe thatsaldic
exhausted its possibilities without overcoming the destructive effectsafisen,” and
that what had to be done was to be done out of necessity for continued existence of

204

Argentina®™™ Thus, through a number of coups and weak civilian governments in the

later 2¢" century, the ideology developed within the military that “the enemy within” was
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whoever had the greatest chance of winning an election f&ity;other words, the
military high commands had lost faith in the ability of democratic cishes to lead
themselves, and more importantly, to correctly recognize threats to theiraivmemg
as a people.

Peron died of a heart attack in July 1974, and he was succeeded in the presidency
by his wife. Throughout 1975, a number of secret directives were issued by ksadrel P
and by the military, in which the army was ordered to take whatever measrees
necessary to quash the activities of the People’s Revolutionary Army E#tElfo
Revolucinario del Pueb)pa radical left-wing guerrilla group which had seized control of
the northern state of Tucuman, as well as other guerrilla groups. Theseahralso
gave extensive powers to the military over local police forces and jailsresaths, and
they divided the entire country up into military zones and districts. The Argantine
economy continued to decline, and intra-party conflict and further acts of terrorism
throughout the country led to her being removed by a military coup in March 1976.

A ruling juntawas established, called the National Reorganization Process
(infamously known as the Process), led by Generals Jorge Rafael Vidb&tdr/iola,
and Leopoldo Galtieri. Argentina always had a tradition of a strong executiva)dert
thejunta, the actual authority of the president became weak and subject to military
control. Presidential powers were ill-defined and subject to a changing dalanc
alliances and confrontations within the dual chain of command between what would
become the clandestine terror state and the visible state. Romero arguad thas t'a
veritable revolution against the state, affecting the possibility of esxegogven those

functions of regulation and control that according to liberal concepts werehitfsirig
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preserve 2® Thejunta sought to jumpstart the economy through pro-market reforms,
deregulation, and by attracting foreign investment. It also began appbisiy measures
against all political opponents and anyone suspected of opposing the government in what
they called an “ideological war,” or “The Dirty War.”

Under thgunta, political repression was systematized through the use of forced
“disappearances,” which made it impossible to bring criminal charges agayosiea
and a nation-wide system of tracking down subversives was organized. After being
abducted, suspects would be interrogated and tortured. Many were executed by being
drugged and thrown out of military aircraft over rivers or the Atlantic Ocean. Hms w
hand-in-hand with the efforts of General Auguste Pinochet in neighboring Chile
collectively known as Operation Condor. The disappearances occurred mainly from
1976 to 1978, when both the ERP andMuntoneroswere finally decimated, after
which the number of disappearances drastically reduced. More than half of the’lsegim
kidnappings and murders took place in 1877In all, as many as 30,000 people died
during this tim&®®

Greater efforts toward the centralization of political power in Argentida ha
already taken place under the Peron regime after World War Two. Lsatetea above,
during the mid-1970s the military was given the power to divide up the country into
military districts and to centralize their control over local and regionaetrces and
detention facilities in order to deal with the problem of terrorism. This was/aasy
way for the central government to use already existing institutions foutipeses of

totalitarian control of the entire country. Under jineta, all of Argentina’s political
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institutions disappeared, all political activity was prohibited, and only the apgaratus
remained. The majority of people reacted by rationalizing the politicegssion and
internalizing it, informing on neighbors and censoring themséfleShe state terrorism
that took place “was in reality an integral operation of terror, carefullynpthby the
leadership of the three service branches, rehearsed first in Tucuman — wiaeneythe
officially intervened in 1975 — and then executed in a systematic fashion throughout t
country.”1°

Argentine society had tended to operate in an authoritarian fashion and had failed
to develop and sustain the rule of law and the legal resolution of conflict, largely because
any viable form political pluralism failed to emerge. “A volatile mixtureaipeting
interest groups struggled within a society that had already dismantledullgot
destroyed its judicial system, its free press, the possibility of indeperzetdraic
inquiry in its universities, its political parties, and independent or disengaged police
action. All activities were therefore political in the rawest sefise.”

Another economic crisis began in Argentina in 1980 with bankruptcies and runs
on the country’s banks, and massive capital flight followed. To counter this, the
government then began devaluing pesoand nationalizing the private debt of
companies, causing the national debt to grow into the tens of billions of dollars over the
course of a few years; the same thing was occurring throughout Latincamémi 1982,
the Argentine military invaded the Falkland Islands but were soundly defeatkd by
British military within a few months. Following this, thenta began to fall apart, and

the military government began covering up its involvement in the worst parts of the
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repression by giving themselves legal amnesty before stepping“fovinno point
during the period of thpinta did the military outright deny the murders, tortures, and
kidnappings; rather, they refused to explain themselves and refused to ansheir for t

deeds, using the rhetoric of “the victors cannot be tried after the vié{Sry.”

Yugoslavia

In making sense of the crimes against humanity committed in the former
Yugoslavia in the 1990s, many writers and scholars have emphasized the role of ethnic
identity, but I think a better place to start would be with the political culture desing
party Communist states. As with all of the Eastern European countriedlthatfs
Soviet influence after World War Il, Yugoslavia adopted the Stalinist mogd|ical
leadership. All competing parties were banned from the political process, ahd voca
dissent from the Communist Party line was punished in a variety of ways, rdmgmg
the loss of jobs and opportunities for advancement to torture, imprisonment, and murder.
To keep a tight control over dissent, an extensive network of secret police and m$rma
and strict control over the public media were created to keep tabs on and shape public
opinion. Central control over the country’s economy was also directed by the party’s
political leadership.

What made Yugoslavia unique among European Communist states was the
consequences of its break with the Soviet Union in 1948. This allowed Yugoslavia to

“go its own way,” opening up to Western nations both culturally and economically (and
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eventually becoming dependent on foreign money markets). The concept of “socialist
self-management” grew out of Yugoslavia’s attempts to create a planmsaheg apart
from the rest of the Communist world. Finally, Yugoslavia was at the forefroné of t
Non-Aligned Movement, providing an example for developing nations around the world
which sought to steer clear of Cold War allian@és.

Marshall Josip Broz Tito sought to organize the post-war Yugoslavia around the
concept of “brotherhood and unityratsvo i jedinstvp Throughout modern history,
the southeastern European region had been the object of numerous power struggles
between major powers and well as various attempts to assert provinciahmicd et
independence, often at the expense of neighboring peoples. The idea of a unified
Yugoslavia had first appeared in thé"lahd 18' centuries; with Western
encouragement, an independent Kingdom of Yugoslavia was declared following World
War I. Following Axis occupation, this idea was reasserted in the forhe @dcialist
Federal Republic of Yugoslavia. Marshall Tito wanted to focus on developing the
country’s strength from its diverse population, which was organized into six federal
republics (Serbia, Croatia, Bosnia-Herzegovina, Montenegro, Macedonia, and &loveni
and two autonomous regions within Serbia, Kosovo and Vojvodina; each republic and
autonomous region roughly corresponded to the majority ethnic population of the
territory, although there was a mix ethnic populations within each region thatusht
to grow in the following decades. Despite this recognition of ethnic, religinds, a
linguistic diversity, it was understood that these federal units were ladeliistrative,

as Tito and the Communist Party leadership were not interested in toléretgagive
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local patriotism.**® The republics and autonomous regions were unified under the
authority of a single government, single party rule, and in an authoritariaarfashi
Under this system, “[while] it sought to accommodate the national interetsts wiost of
Yugoslavia’'s peoples in a federal system, it also assumed an unchanging unity of

317 which was turn out to not be the case in subsequent years.

interests,
Much in the same spirit as other Communist parties, Tito’s Yugoslavian model
sought to move the country forward socially, politically, and economically. In the
interests of this end, he sought to forge a new national identity for the diverse peoples
within Yugoslavia’'s borders, but this came at a price.
Tito’s policy was to draw a line under the past. Everyone who had died
in the Second World War had either been a collaborator or a Partisan or a victim
of the Axis powers and their satellites . . . . The effect of this was not to make
people forget, as was the intention, but to leave the wounds unhealed . . . . As
Communism crumbled in the late 1980s, Serbs, Croats, and Slovenes began to
dig up their dead and rebury them . . . . the atmosphere of the times was such that
these events inevitably fed the growing nationalist hysteria and was used by
nationalist politicians to further their air$.
Stjepan Mestrovic has argued that after the fall of Communism in EastenmeEur
beginning in 1989, already existing national, ethnic, and religious identitied) vt
supposedly been “supplanted” by a secular ideology, were there to step in and take the
place of the authority of the Party and the sthteThese alternative identities had neither
been supplanted nor eradicated by communism. Besides this, efforts to overcome ethni

differences within the country, many recognized within the country thas S$eminated

the political life of the country after World War Il. This was largelyaanident of
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history, due to the large number of Serbs among Partisan fighters during thehavar
were rewarded for their service with political positions in government and jrathg?*°

Drawing from the experience of the Second World War, Tito and the elder
Yugoslavian leadership also realized that any future military confociavikely
involve occupation of the country, and the Yugoslavian military would not have the
resources to carry out full-scale defensive operations of the country’s bohasesad,
the military’s strategy was designed around waging guerrilla wanstgpotential
occupiers. Military supplies were placed in each republic, and the command of the
military was decentralized along regional lines. While there existedfiad
Yugoslavian National Army (the JNA), for all practical purposes thereeekssk
potentially separate armies within the former Yugosl&ia.

In the 1960s, there began a series of debates at the national level over palitical
economic issues that eventually reopened ethnic fault lines. There were up$urges
nationalist sentiments, beginning in the universities in Belgrade in 1968, im&iisti
1969, and during the “Croatian Spring” of 1970-71, all of which were inspired by student
movements in other parts of the world. There was also a call for decentralization of
political authority and economic planning within the country, culminating in the cevise
1974 constitution, which, among other things, created a rotating presidency of the
country which would not allow a single republic dominate the rest of the country and
which gave considerably more autonomy to the regions of Kosovo and Vojvodina.

Finally, Yugoslavia’'s policy of non-alignment allowed Muslims in Bosn&xz¢govina
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to make contacts with fellow Muslims outside of the couffiffEven with these
widespread expressions of ethnic identity and the moves taken toward decaidrali
efforts toward ethnic separatism were still discouraged and often punished.

A number of Serbians responded to these changes with dismay and anger, and
they began to perceive discrimination directed at them from the federahgou@ras
well as from other ethnic groups. Throughout the early 1980s, stories circutaiad a
the Serb population that Serbs were being subject to discrimination, abuse, and even
murder, although later, most of these stories were shown to be without fourféfation.
There were also a number of outbursts of violence between Serbs and Yugoslav state
authorities as well as increased emigration of Serbs, particularly fi@praovince of
Kosovo; this led to a general government crackdown on all nationalist protests.

The death of Tito in 1980, political deadlock created by the 1974 constitutional
arrangements, perceived discrimination against Serbs, and the spiraling| rkiina
the 1980%“ all converged to create an extremely volatile situation throughout the
country. Some sense of this volatility received a public expression in 1986 with the
leaking of the incomplet®emorandunof the Serbian Academy of Sciences and Arts
(SANU) through the news media. The previous year lvan Stambolic, head of tlrenSer
Communist Party, had requested input from SANU in order to aid in the reform process.
The first part of the document was an economic analysis of the condition of Yugoslavi
in the mid-1980s, tracing the origins of the financial and economic crisis to poor

decision-making and planning in the 1960s and to the failure of the new federalist
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arrangements created by the 1974 constitution. The latter section of the unfinished
document presented a case for the strengthening of the Serbian nation. t tefdree
emigration of Serbs from Kosovo as a result of “neofascist aggression” and as

“genocide,®*

and it blamed this on the Communist Party’s tradition of “blaming the
Serbs” for Yugoslavia’'s problent§® The document ended by asserting that “the Serbian
people must be allowed to find themselves again and become an historical personality i
their own right.“*’ It proposed two steps to do this: regaining jurisdiction over the
provinces of Kosovo and Vojvodina; and creating a specifically Serbian national
interest??®

The following two years were decisive for Yugoslavia. There wers pragests
in Serbia regarding the status of Kosovo. A Serbian Communist Party officlagdain
Milosevic, took advantage of these protests to engineer his own rise to power and to
exacerbate already existing Serbian nationalism. He was able @lizemn an incident
in which Kosovo police violently attacked a crowd of ethnic Serbian protesters and which
led to the resignation of Serbian President lvan Stambolic in April 1987; Milosevic
assumed the Presidency the following year. Once he did so, he began what came to be
known as the “anti-bureaucratic revolution,” in which staged protests against the
parliaments of Kosovo, Vojvodina, and Montenegro led to the replacement of their

presidencies with allies of Milosevic. This increasing popular rise of &erationalism

(encouraged, as noted above, by intellectuals and politicians) greatly cautribdibe

2% gerbian Academy of Arts and Sciences, “Memorand@B6 (the Greater Serbian Ideology),”
http://www.trepca.net/english/2006/serbian _memouamdl986/serbia_memorandum_1986.html
accessed 12/31/08

226 ihid.

227 ipid.

228hid.,

97



growing self-consciousness of other ethnic groups within Yugoslavia; thé@ssér
Serbian identity forced other groups to define themselves in relation to Serbian
nationalism.

By January 1989, Serbia under Milosevic controlled four of the eight votes in
Yugoslavia’'s Federal Presidency, giving it effective control over thgo¥lav Republic.

At this point, the Kosovo issue ceased to be of interest to Milosevic, and he began to
focus on gaining control of Yugoslavia’s political idenfify. In March 1989,
amendments to the Yugoslavian constitution reduced the autonomy of Kosovo and
Vojvodina; Kosovo Albanians responded by creating a separatist movement. And in
June of that same year, Milosevic gave a speech at Gazimestan in Kosovo,
commemorating the 68anniversary of the Battle of Kosovo, in which he emphasized
Serbia’s central role in saving Europe from the Ottoman Empire.

Beginning in 1990, the former Yugoslavia began to break apart along ethnic lines.
Following a Communist Party Congress in January, delegates from Slomdrtacatia
protested against Serbia’s dominance of the proceedings and left. Inspinedll af
the Berlin Wall in 1989 and the overthrow of Communist Party dominance in other parts
of Eastern Europe, Croatia, Slovenia, and Bosnia each held their first freenstect
Serbia followed suit in December, with a majority victory for Milosevic anSbisalist
Party. One problem that stood in the way of national independence for each of these
republics was control over the Yugoslav Federal Army (JNA). In January 1@91, t

military threatened coups in Croatia and Slovenia unless local police weraetisa

22 Glenny, 628

98



while the military leadership became alarmed over nationalist agithyi state-run
television and by the nationalist leaders of the repubifcs.

Following this, the situation throughout the country became more violent.
Clashes between Croat security forces and ethnic Serbians protesterstia kzcame
frequent after the Serb Republic of Krajina declared its independence froma@roat
April 1991. Both Slovenia and Croatia declared their independence from Yugoslavia in
June 1991, and conflict immediately broke out between these republics and the central
government. The international community’s response was mixed; Germagpigszb
the independence of Slovenia and Croatia, while France and Britain were horante
to do; the United States treated the matter as an exclusively European prohkem
United Nations sought to broker a temporary settlement among the partiesdoftioésc
in order that peacekeepers could be depléyedhe conflict between Slovenia and
Yugoslavia was over in ten days, because Slovenia had taken steps to gain control over
the military command structure within its own borders over the preceding fyefr.
scale war broke out between Yugoslavia and Croatia in August 1991. During the seige of
Vukovar, which lasted from August until November, the world began to see massive
internal displacements of the population, including deliberate “ethnic cleartging”
certain regions. Numerous massacres of civilians also occured during ibisqgi¢ime
throughout Croatian territory, committed by both the Yugoslavian and Croatiaarynilit
forces.

The idea of “one people, one nation” was taken to its extreme in the practice of

the ethnic cleansing of these regions; individuals not belonging to the ethnic griogp lay
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claim to the territory were forcibly excluded from the area, or they weretsoes

killed. This happened in the Serbian attack on Croatia, and would occur later in the
Croatian attack on Bosnia, in the Serbian separatist attacks within Bosnia,thed i
Serbian attacks against Kosovo. Here, political sovereignty and ethnicyichesre

made inseparable. After 1990, the Serbian political leadership began iderthiying
interests of Yugoslavia with the idea of a “Greater Serbia,” which in tutifigds

violence against the “separatist tendencies” of Slovenia, Croatia, Bosniafemd |
Kosovo; there was no recognition of the legitimacy of right to secede, ndharasany
sense that the future of the region was conceivable without the Serbian lgadesshi
unified Yugoslavia. The desire for Slovenia, Croatia, and Bosnia to break away from
Yugoslavia was seen as a threat to Serbian dominance. A similar course ofaalents t
place in Croatia when the nationalist leadership of Franjo Tudjman began toegoract
ethnic cleansing of the border areas between Croatia and Serbia and to lendigsupport
Croatian separatists in Bosnia. Even in multi-ethnic Bosnia, the same taateceamied
out later in the conflict against both Croatians and Serbians. Later in the 199@s, ethni
cleansing was deliberately undertaken during the conflict in Kosovo by both the KL
against Kosovar Serbs and by the Serbian military against Kosovar Albanians.

Many of these atrocities during the Yugoslav wars were committed by
paramilitary units, whose members were drawn from Serbia’s criminal uadéA#? In
many formerly communist nations, there existed an extensive underground economy that
provided access to otherwise unavailable Western goods, and this economy became

visible after the fall of communist regimes in the rise of criminal gamgl organized
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crime in the absence of authorities. Figures within organized crime had &xces
resources from outside of the country, they had connections within the country, and they
had experience with violence. In a few instances, they created their otigasmilthin

certain regions.

At this time, number of other independence movements grew within the borders
of Yugoslavia. Macedonia and Kosovo held referendums for independence in September
of 1991, and the republic of Bosnia-Herzegovina declared its independence in October.
Within Bosnia, ethnic Croats and Serbians declared themselves independent from the
Bosnia government.

By December 1991, the United Nations was able to deploy a protection force
inside of Croatia, and in January 1992, a successful ceasefire was put into place. The
forces of the Yugoslav Federal Army withdrew, although fighting continued alesm
scale between these two groups throughout 1992 and 1993. The European Community
final gave recognition to both Slovenia and Croatia.

Just as the conflict between Croatia and Yugoslavia was winding down, problems
began to rise between Yugoslavia and Bosnia-Herzegovina, which declared its
independence in April 1992. War broke out immediately, and ethnic cleansing began
again throughout the territory, particularly in the Croatian Republic of HerzegBasd
in the Serb-dominated Republic of Srpska. The United Nations extended its Protection
Force Mandate to Bosnia shortly after this, in order to protect the airport inytloé cit
Sarajevo. The following year, a number of peace plans were put forward, mgctbdi
Vance-Owens plan and the Owen-Stoltenberg plan, both of which sought to divide

Bosnia into ethnic regions; both were rejected by the Bosnian government. Tée Unit

101



Nations Security Council passed resolution 827, which created an internationall tebuna
try war crimes and crimes against humanity committed in the cofiflick successful
ceasefire was finally declared in February 1994 between Bosnia and Croatia, B@d NA
establishes a no-fly zone over Bosnian territory. In March, the Washingtorm#gree
was signed, ending the conflict between Bosnia-Herzegovina and CroatiarbienS in
Krajina agreed to the ceasefire as well, and American and German reegqgirassured
Bosnia and Croatia to form a confederation, but the latter was refétted.

Later in the year, the forces of Serbian Krajina launched another offensive wi
Bosnia, renewing the conflict. The Croatian military intervened a numbenes into
Bosnia, attempting to encircle the Republic of Krajina. The Contact Group, cogsisti
the United States, Russia, Britain, and Germany, put forward another peace pla
October 1994, which sought to divide Bosnia-Herzegovina into two entities, the
Federation and the Republika Srpska. In July 1995, a massacre at Srebrenica ¢pok plac
carried out by Bosnian Serb forces under commander Ratko Mladic; over 8000 Bosnian
Muslims were killed. In August, Croatian forces take over most of the Kngman,
leading to the ethnic cleansing of 200,000 Croat Serbs. That same month, NATO began a
bombing campaign in Bosnia against the Bosnian Serb forces. Finally, in Novedmeber, t
conflict came to end with the signing of the Dayton Agreement, which divided the
country along ethnic lines and left an UN peace-keeping force in place.

It is important to be clear about how to characterize the history of the breakup of
the former Yugoslavia, as either a large-scale civil war, in which arteg#icentral

government attempted to prevent breakaway republics from seceding, onasiansibh
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which these republics had legitimate reasons for seceding. Recognition fomitheleps
was relatively slow in forthcoming to the republics, because many Westasnsati
wanted to wait; independent statehood would have implied taking sides in the on-going
conflict, something most Western governments were loathe to do at the timejmyefe
instead to treat the situation in Yugoslavia as a civil conflict that could blweds
peaceably. Mestrovic argued that this unwillingness to take sides was satiptoina
fundamental flaw within modernity and Western Enlightenment, a refusal tgnieeo

the importance of national and ethnic identity in the wake of the Cold¥V&xhile

ethnic differences certainly do not imply an automatic claim to selfsdetation,

Western nations at the time did not take seriously the danger implied in the@laims
Serbian and Croatian nationalism and the role of the nationalist ideology in pegsuadin
people to carry out ethnic cleansing within Croatia, Bosnia-Herzegovina and Kosovo. By
not taking seriously the democratic decisions of the Slovenian, Croatian, andnBosnia
people to secede, Western nations inadvertently fueled the efforts of virule@inSerbi
nationalists. The country of Slovenia was the first to realize this situation gad tze
create a parallel command structure over its military forces, segerat the central
command, in preparation for its declaration of independence. The other republics were
not able to act with this haste; conflict was waged in Croatia between thaniNAe
fledgling Croatian military (using JNA equipment). By the time conéitipted in
Bosnia-Herzegovina, the United Nations had already established an armmgeetolibe
Yugoslavia region, so it took a number of years before the Bosnian military vea® abl

create forces able to stand on level ground with the Bosnian Serb Republika Srpka, which
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had inherited the majority of military resources as well as receivedoadthe JNA
(now under thele factocontrol of Serbia).

In 1996, a new phase of the conflict began. The Kosovo Liberation Army, which
at the time was not an organized unit but operated only as small cells, begam@arryin
attacks on Serbian civilians and security personnel in Kosovo. Much of the KLA’s
funding and support came from Albanian Kosovars in exile, and its policy was to oppose
the moderate government of Ibrahim Rugova in Kosovo. The following year, the fall of
the Albanian government led to the looting of stockpiles of military weapons byalim
gangs, and many of these weapons wound up in the hands of the KLA, allowing them to
step up their attacks in early 1998, especially in the Drenica Valley regsmuthern
Kosovo.

In March 1998, the Yugoslav Army and the Serbian Interior Ministry began
operations to control KLA activity along the border area between Kosovo and &lbani
International concern in the region led to negotiations between Slobodan Milosevic and
Russian President Boris Yeltsin, which led to a halt of Yugoslavian operations and the
establishment of the Kosovo Diplomatic Observer Mission. However, the conflict
continued as the KLA brought more territory under its control and moved further north
toward the capital of Pristina. A number of atrocities were committedstgaerbians in
Kosovo by the KLA during this time. In October, the international community derdande
an end to the fighting through the Kosovo Verification Agreement; the Yugoslav
government was asked to end all offensives, while the KLA was asked to endats bit f

Kosovar independence. To this end, NATO peace-keeping troops would be stationed
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throughout Kosovo. A ceasefire began on October 25, and a group of observers from the
OSCE nations moved into Kosovo.

The conflict started up again in December, when the KLA shot up a café in Pec,
occupied strategic bunkers along the Pristina-Pec highway, and assdsbieatayor of
Kosovo Polje. In January 1999, KVM observers gained access to the besieged town of
Racak and discovered the bodies of 45 dead civilians; two days later, Serbian police
entered the town and took the bodies away. This news received universal condemnation
and set the stage for both the Rambouillet Conference and the announcement of NATO’s
readiness to launch air strikes against Serbian forces. The Rambouillet Gomfemded
on March 18, with a plan in which NATO would administer Kosovo as an autonomous
region within Yugoslavia, with 30,000 troops on the ground, but the Serbians refused to
comply with these conditions. From March 24 to June 11, NATO began its bombing
campaign. During this period, ethnic cleansing continued with Kosovo; over 300,000
Kosovar Albanians fled to neighboring Albania and Macedonia. By April, 850,000
people were displaced in the region. In May, an indictment was read at the iotainat
Criminal Tribunal for the former Yugoslavia against Slobodan Milosevic dagar
crimes against humanity committed in Kosovo. On June 12, Milosevic accepted the
terms of Rambouillet Agreement, and the NATO peacekeeping force, aldng wit

number of Russian peacekeepers, entered the region, and the conflict was ended.
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Rwanda

The ethnic identities of Hutu and Tutsi are central in understanding the asociti
committed in Rwanda in 1994. Rwandan society was dominated by a feudal system
calledigikini until the late 1950s. Under this system, the Tutsi monarchynitvean)
received service in exchange for use of land (under a contract knawnraswg and
for cattle jbuhakg. Over time, this resulted in the creation of a social hiearchy within
the region.

The nature of divisions between Hutu . . . and Tutsi has [sic] always been
complex, especially since the Belgian colonial era. Before colonialism,

‘Hutu’ and ‘Tutsi’ signified little more than socioeconomic status, with Hutu the

cultivators who worked in the service of the Tutsi pastoral aristocracy. Hutu and

Tutsi spoke the same language, held many of the same religious beliefs, and

practiced the same rituals. The categories were permeable, sdithiatvaho

gained sufficient wealth, usually in the form of cattle, could become a Tisl

lines blurred further with widespread intermarriage between the groups over

several generatiorf&®

In the late 18 century, Rwanda had been controlled by Germany as part of the
territory of German East Africa. Following Germany’s defeat in Workt VWcontrol
over the territory was given to Belgium. During this period, the Belgians inedduc
their mode of public administration in Rwanda, organizing Rwanda down to the level of
the street and the household. “A strict hierarchy of government prevailed. Thi/count
was divided into eleveprefectureded byprefets 145commune$ed byburgomestres

1,600secteurded byconseillers and tens of thousands sfus-secteursomprising

small groups of households. At each level Banyarwanda [the Rwandan people] displaye

28 phijl Clark, “When the Killers Go Home: Local Jastin Rwanda, Dissent, Summer 2005,
http://www.dissentmagazine.org/article/?article=28&cessed 8/8/2005
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a high regard for authority’® As Mann points out, this system of public administration,
combined with a good transportation infrastructure and relatively tightlytsteacset of
civil society institutions (churches, agricultural cooperatives, creslitcestions, and
development NGOs), created a tight network of social cofiftoAnother aspect of
domestic political sovereignty introduced by the Belgian colonial adnatimtrwas a
system of ethnic identity cards, distributed after a 1933-34 census of theycodmth
sought to settle ethnic identity between Hutu and Tutsi along racial lines. “Tgiare.
.. froze racial, political, legal, and educational privileges, reducing ethotidity.”**°
After 1934, the divisions between Hutu and Tutsi took on more than socioeconomic
significance; ethnicity became a political identity, one that persistddttet the 1994
genocide, when the system of identity cards was eliminated.

Following World War Two, Belgium was given a trusteeship over the Rwandan
territory under the United Nations. Under the trusteeship, Hutu political éstbagan
to call for political change and social revolution. In August 1959, the reigning Mwami,
or king, died while receiving medical treatment in neighboring Burundi, and rumors
spread among the Tutsi population that he had been poisoned. A popular Hutu uprising
occurred the following November, and a number of violent attacks took place against the
Tutsi population, beginning in central Rwanda and spreading throughout the country.
The new Mwami deployed royalist troops in a counteroffensive, but the Belgidarynil
in an about-face from its historical support for the Tutsi, supported the Hutu uprising and

put down the Mwami’s military actions. In early 1960, the leader of the Betgilstary

%37 Michael Mann;The Dark Side of Democracy: Explaining EthnicaBising(New York: Cambridge
University Press, 2005), 485-486

*%ibid., 453

*¥ibid., 433
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in Rwanda, Col. Guy Logiest, staged a coup and replaced all of the Tutsi dliefs w
Hutu chiefs. Communal elections were held mid-year, and the Hutus won 90% of the top
government posts. In October 1960, Col. Logiest declared that the Hutu social and
political revolution was complete and installed Dominique Mbonyumutwa as heasl of th
provisional government. At this point, 20,000 Tutsis had been displaced by the violence.
The transition to political independence in the early 1960s took place alongside
the rise of the ideology of Hutu Power. Much of the driving force for political
independence came from Hutu reaction against Tutsi hegemony that had been promoted
sustained by the Belgian government throughout the period of Belgian colonialhde
idea of Tutsi racial and cultural superiority was turned upside down; the Hutus were
viewed as a simple, hardworking people whose land had been usurped by the arrival of
the Tutsis from the north centuries earlier; now, on the cusp of independence, it was the
task of the Hutus to take back their country from Tutsi dominance. Politicallypdkis t
the form of “majority democracyyubanda nyamwinshthe dominance of public life by
the Hutus and the exclusion of Tutsis from politisThus, although Tutsis would live
alongside Hutus in the course of everyday life, public institutions would be codtogile
the Hutus for the good of the Hutu majority. The presence of the Tutsis, of course,
remained a problem for those who subscribed to this ideology, and it was this ideology
that would ascend both in the early 1960s (during the initial attacks by Tutsi monarchist
guerrillas) and again during the years leading up to the 1994 genocide (during the RPF
invasions). As long as the Tutsis remained within Rwanda’s borders, it wstdhe

Hutu majority could never feel safe.

240 Chris C. Taylor, “The Cultural Face of Terror iretRwandan Genocide of 1994,” in Alexander Laban
Hinton, ed. Annihilating Difference: The Anthropology of Geittec(Berkeley: University of California
Press, 2002), 144
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During the period from 1961 to 1962, the Tutsi monarchy was abolished under increasing
pressure from both popular Hutu protests and from the Belgium government, which, as
noted above, had turned its support away from the Tutsis and toward the Hutus. The
people voted to create a republic, and Gregoire Kayibanda was elected Prasi@éat i
However, in response to increasing guerrilla attacks from Tutsi monardhist
government banned all non-Hutu political parties. From that point on, the Rwandan
government has been dominated by single-party rule, while still using teclodt
democratic participatiorf®* Belgium withdrew its military forces in 1962, and Tutsi
supporters of the monarchy began to carry out guerrilla attacks against the gowernme
Hutus responded by attacking Tutsi civilians. From December 1963 to January 1964, a
number of massacres of Tutsi civilians occurred following sustained ltuattacks
from across the Burundi border; during this time, almost a quarter of a millisis Tled
into exile. These early massacres were also met with little or no puniswitteéntthe
country®*? By 1966, the Tutsi monarchists disbanded their guerrilla army and ceased
their attacks.

Until 1961, Rwanda and Burundi had been treated as a single entity under Belgian
colonial rule. Unlike Rwanda, Burundi chose to retain a monarchy within a
constitutional framework, with Mwambutsa 1V, a Tutsi, as king, after indepeadélite
subsequent history of the two countries is closely intertwined, because of thett sha
colonial history and dominant ethnic divisions between Hutu and Tutsi; the enmity
between Hutu and Tutsi with Burundi is also instructive. The monarchy was abolished in

Burundi in 1966, which set off a period of civil unrest resulting in the massacre of over

241
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100,000 Hutus in 1972. Following this, around 200,000 Hutus fled Burundi and settled
in Rwanda in 1972, which led to a civil unrest there. Following a military coup in July
1973, President Kayibanda of Rwanda was ousted by Major General Juvenal
Habyarimana, who then declared himself president and instituted one party rule
throughout the country, the National Revolutionary Movement for Development
(MRND), seeking to take advantage of the growth of Western development aig. mone

Pressure on the Tutsi people continued to grow, and by the early 1980s, over 1
million Rwandan Tutsis had left the country, with half of them settling intqyesfu
camps in neighboring Uganda. Many of these Tutsi refugees joined the rapeaifar
Yoweri Museveni, who eventually overthrew the dictator Milton Obete and became
President of Uganda. Realizing the dangerousness of this situation, Rwand#enPres
Habyarimana closed Rwanda’s border to all refugees.

At this point, Rwanda had become dependent on foreign aid; by the late 1980s, it
accounted for 60% of Rwanda’s annual bud&&Because of this, Rwanda’s economy
was tied to the Western world’s economic fluctuations. In 1986, the prices of quffee a
tea, Rwanda’s chief exports, crashed on the world’s markets, and by 1989, the IMF and
the World Bank were demanding that Rwanda implement a structural adjustment
program. Deep cuts in the government’s budget, mismanagement of agricultural
resources, and a year of drought created areas of famine around the country, leadi
criticism of the government and social unrest, to which the government responided wit
crackdowns and repression. The dependency on foreign aid also created networks of

corruption within the government, including taleazy or little house, the true font of

243 Michael Mann,, 436, 439-440; Philip Gurevitshle Wish to Inform You That Tomorrow We Will Be
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power within Rwanda, which was controlled by Habyarimana’s wife Agathe hioth w
had its power base in the northwestern areas of the country. Despite these adverse
conditions, the mass violence carried out against the Tutsi population had largely
disappeared under Habyarimana’s rife.

The early 1990s brought more instability to Rwanda. France had taken Belgium’s
place as paternal trustee for Rwanda under the Habyarimana regime in 1975egad it
to pressure Habyarimana to allow other political parties to have a placepiolitical
process following the end of the Cold War; Habyarimana announced in July 1990 that a
multiparty system would be established. The following October, Rwanda was inyaded b
the Rwandan Patriotic Front (RPF), an army made up of mostly Tutsi refugees who had
fled to Uganda and who had taken part in Museveni’s seizure of power. The government
responded by arresting Tutsi civilians as RPF sympathizers. This setvafbaf local
violence against Tutsis throughout the country. This tense situation also gawe rise t
virulent anti-Tutsi propaganda, including the newsp#aargurg which was edited by
Hassan Ngeze, who was a member of the Madame Agaitkeza In December 1990,
Kangurapublished “The Hutu Ten Commandments,” which was a militaristic doctrine of
Hutu purity?*°

The first half of 1991 saw numerous attacks against Tutsi civilians in
northwestern Rwanda. The country’s multi-party system began to operate during the
summer of 1991; while most of the parties were fronts for Habyarimana’s MRIND, i

interesting to note that only one party had significant Tutsi membership, andttivenes
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divided between reformers and Hutu extremists. The main issue that dominated debate
was the necessity of Hutu security; this gave rise to a new “Hutu Pavee€ment. The
RPF invasion continued, and France began sending soldiers to advise and to fight
alongside Habyarimana’s army as well shipments of arms. The war qdiekhed the
government of funds, so the army began a lucrative drug trade, setting up marijuana
plantations in the forests. By early 1992, the Hutu Power extremists had become very
well-organized, stockpiling weapons and creating youth militias, known as the
interahamwe“those who work together.” Further massacres of Tutsi civilians continued
throughout the year.

The social divisions continued to grow between Hutu and Tutsi peoples
throughout the country. By early 1993, all of the opposition parties had split into two
factions, supporting either Hutu Power or not. This same year, the governmead grant
license to operatRadio Television Libres des Mil{&TLM), the first non-government
run radio station in the country, which began broadcasting anti-Tutsi prograffitniag
peace treaty between the Habyarimana government and the RPF, the Acashds,
was signed in August 1993, and plans were made to create a transitional governme
along with a power-sharing agreement. That same month, neighboring Burundi held free
elections for the first time in thirty years, and a Hutu was electedlpres The
following November, the Burudian president was assassinated by the Tutsi oimina
military; this trigged a Hutu uprsing in Burundi, followed by a militaryckdown,
leaving more than 50,000 people dead. These events led Hutu Power activists in Rwanda

to begin arguing that any peace accord with the Tutsis or the RPF was dece[siovan A

%% Dina Temple-Raston, “Radio Hatd,2gal Affairs,September/October 2002,
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November, the United Nations began deployment of a small peace-keeping forad, the U
Assistance Mission for Rwanda (UNAMIR) in Rwanda and Uganda, under the command
of Major General Romeo Dallaire from Canada.

Dallaire was aware that his mission was under-funded and under-manned, yet he
was able to stay abreast of what was going on within the country and maisteadg
flow of intelligence back to the United Nations about the situation within Rwaimda
January 1994, he learned of a plot to murder opposition leaders and UN soldiers, and he
immediately faxed the information to the UN, but nothing was d6he.

On April 6, 1994, a plane carrying Rwandan President Habyarimana, the new
Hutu President of Rwanda, and Habyarimana’s top advisors, was shot down near the
Rwandan capital of Kigali, as they were returning from Tanzania (assoithing, it
has never been determined who shot down the plane, and investigations are still being
conducted®. Within an hour of the plane crash, roadblocks had been set up around
Kigali, and people, primarily Tutsis but also moderate Hutus, were being killed.
Government radio and RTLM began urging violence against the Tutsi, blaming them for
the murder of Habyarimana.

Prior to the genocide, the country’s extensive political organization wadtiliz
by the Hutu extremists to prepare to carry out the massacres morendifi Col.
Theoneste Basagora, who would establish a provisional government in the wake of

Habyarimana’s assassination, created “self-defense” units irceashunetrained by

247 for his own account of the incident, see Lt. GRameo Dallaire, with Maj. Brent Beards§hake
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ch. 7

248 Felli Kimenyi, “Rwanda probing 1994 plane crasBgston GlobgOctober 12, 2007,
http://www.boston.com/news/world/africa/articlesdZ@10/12/rwanda_probing_1994 plane_crash/
accessed 12/31/08

113



local military and police officials and instructed to act under the authdribyeanilitary,
police, and local councilors; Basagora also made sure that weapons, includimgsire
but also machetes were distributed throughout the cotffitiywhen the killing began,
leaders of the killers were given lists of people to kill; according to one acgiwentby
Philip Gurevitch, “[they] had the number of everyone’s house, and they went through
with red paint and marked the homes of all the Tutsis and moderate Heitus™.

The capital city was soon overrun with government soldiers, members of the
Presidential Guard, and tirgerahamwe who were armed mostly with machetes, clubs,
spears, and farm tools, with their lists of people to kill. Their primary tangts Hutu
opposition leaders, including the Hutu Prime Minister Agathe Uwilingiyimana, v&so w
killed along with ten Belgian peace-keepers trying to protect her. The REdRyqui
moved its own troops out of the city and launched an attack within the demilitarized zone
but were met with strong government resistance.

The slaughter of Tutsis and Hutu opposition leaders spread from region to region
after this. Within a matter of days, the Tutsi populations of many villages were
completely eliminated>* The slaughter was also accompanied by rape and looting.
Hours after the death of President Habyarimana, Col. Bagasora had setsig a cri
committee, ratifying the coup in the name of Hutu Power, and severaladeryste
committee had appointed an interim government and set up its headquarters to the Hotel
des Diplomates in Kigali. Fighting between government forces and the RPRueahti

around Kigali, however, and by April 12, the Hutu Power government had to flee the city
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and take up residence in Gitarama. On April 21, Maj. Gen. Dallaire requested 5000
troops in hopes of ending the slaughter, but the UN leadership responded by slashing the
UN force by 90%, leaving only 270 troops; a week earlier, Belgium had withdrawn all of
its own troops from Rwanda.

As the killing continued throughout the country, the international community
found itself deadlocked. Because of the deaths of American troops in Somalia the
previous October, the United States was unwilling to commit any further troops to an
African peacekeeping mission, and it blocked sending assistance through theudity Sec
Council. A number of nations pushed for increased UN troop strength in Rwanda, but
this met with little success. By late May, the killing of the Tutsis hadeslosdown; it was
now centered in the country’s western provinces of Kibuye and Cyangugu. Msist Tut
who had not been murdered had fled the country. At the same time, in the eastern part of
Rwanda, a quarter of a million Hutus, fleeing the RPF, crossed the border intaidanza
for safety. By early June, the United Nations was beginning to considagaahiat was
happening in Rwanda as genocide.

Meanwhile, France sought to salvage its political prestige in RW&rima
protecting the Rwandan government from defeat at the hands of the RPF; Frafiee jus
its position by arguing that the massacres were taking place becauassobuirage at
Habyarimana’s death. In mid-June 1994, France began to deploy a humanitari@am miss
under the auspices of the UN; many African leaders, including the RPF, questiened t
motives of the French and found the plan unacceptable, but with the endorsement of the

Security Council, the deployment began on June 23.
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When the French troops began arriving, the RPF controlled the eastern sections of
Rwanda and were preparing to move westward. Their engagements with the Rwandan
national army were easy victories for them. Within a week of the Frenchlgfrench
troops controlled a fourth of the country and sought to turn its territory into a “safé zone
despite this, Tutsis continued to be murdered in French-controlled territory, andtin mos
cases, the French military supported the local leaders who presided overdbheresas
In July 1994, the RPF continued its successful offensive westward, taking ikagklon
July 4; by the 18, over a half million Hutus fled the country in advance of the offensive,
settling into refugee camps in Goma, Zaire. Two days later, the Hutu Povegngent
fled to Zaire, and the RPF announced that it would form a new government along the
lines laid down in the Arusha Accords. On Jul{'18 new government was sworn in at
Kigali. The Red Cross announced that month that one million people had been killed in

the genocide (current estimates say that 800,000 Tutsi people wereZRilled).

Throughout most of the region of Sudan, the village remains the center of
everyday life. Communities are variously settled, semi-settled, or ngnaadiare
organized around ethnic identity. Within these villages, descent groups are thg primar
basis of organization, although some are based around occupation of a common territory.

These descent groups control religious rituals and access to political pwisoczal
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prestige®* Although villages can exist largely independently of one another, most
peoples identify with one of the major tribes of Sudan. Until recent yearsl(&g wi
explained below), Arab tribes have not been regarded as a cohesive group and are divided
into Juhanya, Jaali, and Kawabhla, living in the northern regions of Sudan. The Nubian
tribes live along the Nile River in far northern Sudan, including Darfur. ThetBlegs

live in eastern Sudan in the Red Sea Hills region. The Fur remained an independent
sultanate until 1916, as noted above, and they live in the central Darfur region. The
Zaghawa tribes live in northern Darfur and across the border in Chad. Other smalle
tribes living in northern Darfur include the Masalit, Daju, and Berti. Most of Sadan’
non-Muslim peoples live in southern Sudan; the largest group is the Nilotes, which
include the Dinka and the Nuer tribes; the Bari, Kuku, Kakwa, and Mandari tribes; the
Murle and Didinga tribes, along the border with Ethiopia; the Azande of southmvester
Sudan; and a number of other smaller tribés.

Regional differences have dominated the political landscape of Sudan. Before
independence in 1956, southern Sudan was already rising up against the perceived
domination of national affairs by the peoples of northern Sudan; throughout the late
1960s and again after 1983, the central government did not exercise effective control ove
the southern half of the country, due to the existence of armed militias opposed to the
government. This rift resulted in two major long-term civil wars which haveddse the
present day. The conflict in Darfur began in 2003, but its roots extend back through the
entirety of modern Sudanese history, as the region was variously ignored by thke cent

government or treated as a territorial pawn in conflicts with neighboring Qloadiaya.
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The subsequent civil conflict in Darfur emerged from dissatisfaction over how the
government had treated peoples in the region over the last two decades, and by May
2008, the rebel forces had made inroads almost to the capital city of Khartoum before
being repelled. Although not chronicled in this case study, shortly after the turn of the
millennium, conflict also began in the eastern section of Sudan, along the border with
Ethiopia. The common element in all of these conflicts is the role played by the
overrepresentation of northern politicians in the central government as wedl as t
promotion of northern interests at the expense of other regions. These regional
differences within Sudan, particularly between north and south, have prevented the
country from being governed as a unitary political entity.

Except for periods of military rule from 1958 to 1964, in 1969, and in 1989,
Sudan has been governed as a parliamentary democracy. A number of poliiesl par
have been active since independence, and their number has grown over time. At the
same time, the existence of strong political parties in country is also indioatleep
divisions within Sudanese society regarding how the country is to be governed,
particularly with the distinctly religious parties, such as the Umma Radyhe National
Congress Party. Until 1983, President Nimiery sought to govern Sudan as asatela
but continuing pressure from Islamist groups led him to adopt an Islamic fatatef
The majority of people in Sudan are Muslims, so support for this form of government is
not surprising, but a substantial number of people, living in the south and in the Darfur
region, are not Islamic, but rather are Christians and practitioners osargfrgions,
and they have suffered both discrimination and active persecution, since tloeydialé

of thedar al-Islam(domain of Islam).
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Following the Second World War, the country of Sudan remained a colonial
possession of the British government and was ruled jointly by Britain and Egypt as a
condominium. Petitions for independence had begun just prior to the end of the war, and
political parties grew up around a number of group interests: those committed to
remaining in union with Egypt, those seeking to regain an independent Mahdist
government (which had ruled the region from 1884 to 1898), those promoting
Communism, and those belonging to a local section of the Muslim Brotherhood.
Parliamentary elections were held in 1953, with the Hizb al-Ittyaddiyin (thenist
Party) winning the majority of seats, followed by the Umma (the pro-Mapdisy)>>°
Prompted by the revolution in Egypt in 1952, the British signed an agreement with Egypt
to leave Sudan, which became independent in January 1956.

During the period of British colonial rule of Sudan, particularly from the 1920s to
1956, Sudan was governed as two separate countries, divided between north and south,
between the'8and 18 parallels. The northern area was mostly Muslim, economically
developed, more urbanized, and had traditional ties with Egypt and the rest of the Arab
world, while the south was divided between Christian and tribes with animist peliefs
largely undeveloped, and had closer ties with sub-Sahara Africa. The Britisarhad c
out this policy in order to contain the spread of Islam from the south and to allow
Christian missionaries to convert the animist believers of the rétiafust prior to

1956, northerners began to dominate the civil administration of the country as the British

began pulling out; out of almost 800 civil positions, the southerners held only six of
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them?® In 1955, an insurgency began in southern Sudan as military units mutinied and
seized control of Equatoria province, but the national government quickly quelled the
revolt. However, this uprising would sow the seeds of further rebellion in southern
Sudan, beginning again in 1963.

During this early period of Sudan’s modern history, the Darfur region wasylarge
ignored. Darfur had been an idependent sultanate from thie 18e early 19
centuries, when it was conquered by the Egyptian army in 1821. The Mahdiyyaguprisin
in 1881 threw off Egyptian rule for a time, until the intervention of the British in 1898.
The Darfur region itself remained largely autonomous until 1916, when the British army
finally subdued Ali Dinar, the ruler of Darfur, out of fear that he might lend his suggpor
the Ottoman Turks during the First World War, and the region was made a part of Sudan.

As noted above, the ethnic and religious make-up of the Darfur region has been
(and remains) complex and shifting. The dominant tribe in the region is the Fur, whose
lives are largely based around settled cattle herding in the central Jafbalivbuntain
region; they are Sunni Muslims and speak both a Nilo-Saharan language as well
Arabic. Until recent years, they shared the same land as the BagarraumBede
who also live in other countries in northern central Africa; they, too, speak an Arabic
dialect, are Sunni Muslims, but they nomadic, grazing their camels and aattlerie
area to another seasonally. The Zaghawa people live in western Sudan and Gimad, are
ethnically African (Saharan) tribe who are semi-nomadic, and pradiaee; Ihey are
related to the Bidayat, who live in the same region and are more nomadic. Thié Masa

tribe also live in western Sudan and Chad and speak a Nilo-Saharan language, but who
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also practice Islam. The Berti tribe lives in northern Darfur and iscktatthe Masalit
people, and they practice settled agriculture and husbandry; their NilcaSdéwaguage
today has been largely replaced by Arabic. These groups had settled gidhdoyethe

end of the 18 century and were followed by two more larger migrations of peoples from
the east, the latter of which was tglad al-Bahar Arab tribes who lived along the Nile
River and its tributaries and who settled almost exclusively in towns and camertid cont
the economy of the regidi’

Following independence, the Umma Party came to power in the Sudanese
government, but these years were marked by economic instability and thegyrowi
rebellion in the south. In 1958, the military seized the central governmenguhigyc
finally gave way to civilian rule again in 1964, with Umma Party still in power unde
Sadiq al-Mahdi, grandson of the party’s founder. During the period of military rule,
opposition forces in the south coalesced into the Anyana guerrilla group and fought
against the government’s promotion of Islam as the official religion throughout the
country; the subsequent civilian government refused to accept this group’s demands for
regional autonomy and continued with the goal of establishing an Islamic republic in
Sudan. Prior to national elections in 1968, the Umma Party split into two factions. The
Darfur region had traditional lent its support to the party, but after the split, lotitn&a
began making appeals to the different tribes, seeking to split the support along ethnic
lines. It was during this time that the rhetoric of “African” versusai®&rwas introduced
into political debate and which would later become a factor contributing to the

polarization of ethnic identities in the regitfi. Another military coup in 1969 brought
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Col. Jafaar al-Nimiery to power, whose government initially sought tdaemNasser’s
socialist reforms in Egypt and which was opposed to the predominance of religseas-ba
political parties. In 1972, Nimiery came to a peace agreement with thesout
insurgency, and in 1973, a new constitution was introduced that gave significant
autonomy for the south and recreated Sudan as a secular state.

In the mid-1960s, civil war was beginning in neighboring Chad. Chad had
achieved independence from French colonial rule in 1960 and had come under the
autocratic rule of President Francois Tombalbaye. Resistance to hiealésced in the
mid-1960s throughout the country, and a number of organizations arose in opposition to
his government. In Sudan, the National Liberation Front of Chad (FROLINAT) was
formed in Nyala in 1966, and its forces grew in the following years, with the
establishment of bases in Darfur. The Sudanese government supported the insurgency
against Tombalbaye’s government because of his opposition to Islam in the name of Pan
Africanism. FROLINAT was eventually expelled from Sudan in 1971 after fightiith
the Chadian government spilled over onto Sudanese territory in Darfur.

Another complicating factor with the civil war in Chad was the rise of Col.
Muammar Gadaafi in neighboring Libya in 1969. He became involved in the civil war in
Chad, lending to support to FROLINAT and allowing them to establish bases on Libyan
soil. Gadaafi initially had cordial relations with the Sudanese government under
Nimiery, but this went sour after in 1971 after Nimiery rejected Gédaafggestion that
Sudan and Libya form a union of their two countries and made peace with the southern
insurgency in 1972. To further his own revolutionary ends in the region, Gadaafi

established the Failaka al-Islamiya (the Islamic Legion) to help owertiire Chadian
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government, and he supported the Tajammu al-Arabi (Arab Union), a pan-Arabist
organization in Darfur; both orgaizations operated on Sudane$&'sGiadaafi also lent
his support to Umma Party leader Sadig al-Mahdi, who had been jailed following the
Nimiery coup but who was released in 1972 and moved to Tripoli.

The Tombalbaye government in Chad fell in 1975 after the president’s
assassination, and the Sudanese government sought some rapprochement with the new
government under Gen. Felix Malloum in order to diffuse growing civil unrest in the
Darfur region. However, Libya’s Gadaafi had already establishess s disputed
border region between Libya and Chad and was aiming to conquer the country and join it
with Libya. Gadaafi also supported a coup against the Sudanese government in 1976, led
by Sadiq al-Mahdi and Baggara tribesmen, which gained controlled of Khartoum for
three days before being defeated; this was followed by brutal acts ofsiepragainst
civilians in Darfur who were accused of sympathizing with the coup attemyhdea
some 3000 dead?

In an effort to avoid further instability inside of Sudan, President Nimienyght
prominent Muslims into his government in 1977, including Sadiq al-Mahdi and al-
Madhi’'s brother-in-law, Hassan al-Turabi, hoping to appease critical ompositthe
north. Al-Turabi was the founder of the Muslim Brotherhood in Sudan and had been
involved with Islamist politics since the 1960s. Oil was discovered in southern Sudan in
1978, and that led to renewed regional tensions between north and south; the south was
already suspicious of Nimiery’s growing rapprochement with Islamicigalligroups.

The southern government had initially sought the construction of an oil refinery in the
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south, but the Nimiery government instead built a refinery in the north and had a pipeline
constructed directly to the Red Sea for direct export of crud&®oBy the end of the

1970s, the Sudanese government was also lending its support to Hissan Habre and his
Northern Army (FAN) in Chad because of his opposition to both the Malloum
government and Libya’s designs on Chad. The FAN began using Darfur as a base and
staging area for attacks upon CKH&t “This rough handling of Darfur by the Libyans,

the Chadians and the Khartoum forces decisively worsened the regional ethradpoliti
landscape. Tribes which had seen themselves primarily in local termswaeienly
catapulted into a broader artificial world where they were summoned &relecl
themselves as either ‘Arab’ murqa[Arabic for black, a euphemism for African]. . . .
Darfur did no seem to matter enough to be taken seriously at the level of good
governance, but it certainly mattered enough to become an increasinglyeakciali
battleground between Khartoum, Tripoli, and Ndjamefia.”

The Nimiery government began to undertake a number of reforms throughout the
country. The Regional Government Act of 1979 sought to make provincial governments
more responsive to their local populations by appointing solely local leadetse Int
Darfur region, the central government attempted to appoint an outsider to the area as
governor, in order to oversee Hissan Habre’s military efforts, but this wasithet
popular protest, and Ahmed Diraige, a respected Darfurian leader, was appomged i
place. In 1983, due to pressure from al-Turabi, then the Attorney General, and from
other prominent Muslims in the north, Nimiery declared an “Islamic revoluaod”

began to institute Islamic legal reform over the country and to support theststedsit
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of Islamic banks. He also undid the 1972 peace agreement with the southern provinces
and tried to redraw the boundaries of the northern provinces to include the oil fields and
agriculturally productive land in the Upper Nile region.

The changes had dire consequences for the country. Civil war erupted again with
the south; national army troops in the south deserted and reformed themselvef@across t
border in Ethiopia as the Sudan People’s Liberation Movement, led by Col. John Garang
de Mabior, a member of the southern Dinka tribe. They received support from both
Ethiopia’s government and Libya’s Muammar Gadaafi. A droughtin 1983 led to
catastrophic food deficits in the region, including Sudan, in 1984 and 1985; Nimiery at
first refused to acknowledge the problem, but by the second half of the year, camps for
internally displaced persons began appearing outside of Khartoum. At least aafuarter
million people died before the government began to accept food aid, and 95,000 died in
Darfur alone?®® Economic problems increased, including a growing national debt and
inflation. Popular protest against Nimiery grew, and in April 1985, he was overthrown
by his own military.

Elections were held in 1986, and with the assistance of millions of dollars in
election funds from Libya, Sadiq al-Mahdi and his Umma Party %o return,
Gadaafi began sending convoys of humanitarian relief and military troops intorfae Da
region; he also began arming the Baggara tribes, whom he saw as “Arabihalies
region. Because of his renewed ties with the Sudanese government, Gadaafi began to
lend his support to government forces in the southern civil war. The government under

al-Mahdi remained a firmly Islamic state, maintaining the changesduced by Nimiery
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in 1983. He too began arming the Baggara tribes (known asutahaleermilitia), in

hopes of using them in the civil war, and he allowed them to attack the Dinka and Nuer
tribe civilians in Bahr al-Ghazal in southern central Sudan. At the same tiraesbeuf

the drought of 1983-84 and the increasing desertification in Darfur, the traditionall
cooperative relationship between settled and nomadic peoples in use of the land was
becoming more difficult to maintain, as farmers began fencing off areasgythwhich
nomads herded their livestock and began burning off wild grasses that nomads were
hoping to use as fodder for their anim&fs.

Libya also continued its efforts to overthrow the government in Chad, and it was
using its troops and local Arab recruits in Darfur to that end. In April 1987, the Chadian
army crossed the border into Darfur and attacked these forces, wiping owf st
fighting capacity. “Arab” tribes increasingly supported the cegiwakernment’s efforts
to defeat the south in the civil war and to support Libya’s efforts in Chad, while
“African” tribes like the Zaghawa and Salamat fighting in the Chadiahwaii turned
against the Fur, who in turn began to organize their own militia. Further incursions by
the Chadian army into Darfur in 1987 and 1988 only increased these tensions.

The role of Arab identity has been prominent feature in the Darfur conflict. The
conflict between Pan-Arab versus Pan-African affiliation from the 1960dekas the
reigion; the civil war in Chad and the long presence of the Libyan militahe region
also contributed to polarization of ethnic identity. This was even further extepjera
with conflicts among different tribes over land and water rights follows diesaion
and the rise of the el-Beshir regime beginning in 1989. The central government

continued to favor the “Arab” tribes, eventually recruiting a number of them for the
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Janajaweedmore below), while neglecting and eventually attacking “Africanshén t
region. Despite this forced attempt to impose identity on the different trittles i
region, as noted earlier, the ethnic make-up of each tribe is different. Somepeb&s
Arabic as their main language, while others do not; many of the tribes are Bluslim
despite being considered “African;” and there is a mix of both settlecufigrecand
nomadic herding among both “Arab” and “African” tribes. All peoples in theregre
dark-skinned, and because of centuries of immigration and inter-marriagieaphys
features are not indicators of identity. Yet, the idea of a distinct “Arab” tgerthains
an active belief.

In 1988, all of these problems came to head when there was another drought in
Sudan, and the Nile River flooded Khartoum, disrupting communications and
transportation and leading to another famine throughout the country. There was mass
starvation, particularly in the south, and there were refugee movements to the north in
search of food, where over three million people settled into the slums of Kh&ftoum.

By this time, the Darfur region was in chaos, with the Libyan governmeiet facto
control, and members of the government and the military were pressindghdi-tda
accept some sort of peace agreement with the forces of the SPLM in the saihils, yet
was opposed by members of the National Islamic Front, later known as the Nationa
Congress Party. Finally, in June 1989, a group of pro-NIF army officers led by Col
Omar al-Beshir overthrew the al-Mahdi’'s government.

A key concept to understanding many of the problems that would follow in Sudan
is the use of the Islamic tergihad. The central government, now controlled by the

National Congress Party, sought to turn Sudan into an Islamic state and to impose
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shariahlaw throughout Sudan, first after 1983 and again after the 1989 coup. In the
1990s, the government began lending support to various Islamic terrorist oligasizat
regionally and throughout the world in the name of the Islamic strugiggel. This was
influenced in part by the successes of Gadaafi’'s coup in Libya and tlite 8hiblution

in Iran as well as by the ideology of the Muslim Brotherhood, an Egyptian group whose
own influence has been extremely far-reaching throughout the Sunni Muslim wao#dd s
the 1920s. Sudan, because of its proximity to Egypt, has had close connection with the
Muslim Brotherhood, but the group’s ideas did not gain in popularity until the late 1970s,
with the rise of Hassan al-Turabi and his National Islamic Front party. Wii&in t

ideology of this group, modernity and its political institutions, in the form of thdaec
state, are viewed as a source of evil and disconnection from the will of Allsh. It
believed that the devout Muslim will bring back a kind of “natural” order to the world by
taking over the reigns of the state and reestablishing the centraditgiad law

throughout the land. Al-Turabi pursued this course through a “top-down” approach while
in office, seeking to place sympathetic believers in top political positions angechan
institutions through the power they gain. Al-Turabi was regarded by the govdrasne
“Guide” of this Islamization of Sudan until his arrest in 2003.

Prior to the coup, local tribal leaders in Darfur began to consult with one another
and initiate their own peace process in the region. All parties were exhausted by
conflict, and many were aware that much of the fighting was being engghieg Libya
for its involvement in Chad. By the summer of 1989, the situation in the region had
largely, if not precariously, settled down. At the same time, the new Sudanese

government sought help from Libya to carry on its war against the south; in tebyen,
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wanted to remain in Darfur to carry on its war against Chad. By September 1989,
conflict was reignited in Darfur as Idriss Deby, former supporter cdetiisdabre, fled to
Sudan and later formed the Patriotic Salvation Movement (with Libyan backinigh w
would eventually overthrow the Habre regime in 1990, all the while bringing the Chadian
civil war into Darfur once again.

The Sudanese government under al-Beshir continued the country’s movement
toward “Arabization” and “Islamization,” under the guidance of Hassan abiaral his
National Islamic Front. Throughout the 1990s, more and more strict regulations were
introduced throughout the country, and the use of Arabic was required in government and
education, while the cultures of non-Arabic peoples were denigratady dissent was
guashed, people could be detained without trial, and a number of secret prisons were set
up where torture and rape were used to extract confe$sfoAsmilitia was created, the
People’s Defense Force, used to suppress civilian demonstrations and latento suppl
manpower to the war effort in the sodffi. The central government also undertook
efforts to reorganize the federalist structure of the country, creatergy-six states out
of the existing nine and re-establishing tribal administration in each of thesmydhi
done in order to increase support for the NIF among tribal chiefs and to undermine the
local electoral influence of the Umma and Union Paftié<During this time, Sudan also
became a supporter of Islamist militant activity around the world agalstitvsaw as
American imperialism following the 1991 Iraq War; this included giving aid andamf

to individuals such as Egyptian cleric Sheikh Omar Abdel Rahman and Osama bin
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Laden, as well as offering to recruit and trainjahideerfor involvement in Islamic
conflicts around the world.

The situation in Darfur began to “settle” once again. Another drought in 1990
had led to food shortages for the following year, but this had been met only with a
lackluster response from the central government. John Garag of the SPLMhgrisout
Sudan had attempted to link his group with the dissatisfaction of peoples in Darfur with
the central government, culminating in an attempted insurrection in 1991-92, but this
ended in failure. The conflict between Chad and Libya had now come to an end, and
the Libyan presence in Darfur was slowly disappearing. “[Nothing] had loberdsn
depth, but on the surface things had slowed down. It was not exactly peace, but it was no
longer open war — just a state of diffuse insecurity where villages woultblokeat once
in a while, where trucks traveling to and from the markets were liable tontpeished
but where long periods of calm would give the impression that things were lyaalkcall
right and that all this was simply an expression of some kind of ‘traditionar’lmal’
violence. "

The civil war in southern Sudan continued throughout the 1990s, now as a
“regionaljihad” by the central government. It sought to exploit growing factionalism
within the SPLM by offering Riek Machar, an opponent of John Garang within the
SPLM, a separate peace agreement in 1997 as well as hinting at a share oilfuture

revenues/® The latter became a reality with the creation of the Greater Nilel&en

Operating Company in 1997 and the opening of the Greater Nile Oil Pipeline in 1999,
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and Riek’s forces, as well as Baggara militias, were employed to secwiefiblels and
pipelines by driving out the local populations of Nuer and Dinka peoples.

In August 1998, the United States government responded to a series of al-Qaeda-
linked car bombings of its embassies in Africa by a cruise missil&k attaa
pharmaceutical plant north of Khartoum, suspected at the time of producing chemical
weapons. “The combination of Sudan’s record of supporting international terrorism, its
savage conduct of the war in the south and its repression of all opposition had made
Bashir's government one of the most reviled in the waTifl. The central government
also began dealing with internal pressures. Low-level guerrilla adbyitiie Masalit
tribe in northwestern Darfur against the government took place from 1996 to 1999 and
ended with government forces occupying Dar Masalit, killing thousands and semding te
of thousands fleeing as refugééS.The relationship between Hassan al-Turabi and
Omar el-Beshir was growing strained as well. International pres$o curb support for
terrorism, to reach a settlement in the south, and the government’s desiredsencr
international investment in the burgeoning oil industry led el-Beshir to distamselhi
from al-Turabi and the more extreme Islamist policies of the’ffifn December 1999,
al-Turabi was ousted from his position as President of the Parliament, and in 2000,
Parliament was dissolved, the offices of the National Congress Pag\cleed, and a
state of national emergency was declared.

That same year, a xeroxed book was anonymously published and publicly
distributed,The Black Book: Imbalance of Power and Wealth in Sudaecond part

was published the following year. The book described how Sudanese political life had
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been dominated since independence by northerners, to the detriment of peoples from
other regions’® In February 2001, al-Turabi's breakaway political party, the Popular
National Congress, signed a cooperation agreement with the SPLM, and al-Tasabi w
subsequently arrested (though released several months later). Finakysumtimer of
2001, the SPLM launched an offensive from Bahr el-Ghazal province into southern
Darfur, in order to link up with discontent created following the Dar Masalitingribut
the central government unleashed a counter-offensive later in thdgebegian

targeting civilians, using both aerial attacks and the Meakhaleemmilita.

Given these growing internal divisions within the country and continued
international pressure following the terrorist attacks on the United Statepten$her
2001, el-Beshir sought to further distance himself from radical Islamicgsdby
publicly denouncing terrorism and vowing the cooperate with the United States in
measures aimed at al-Qaeda. The United States, through Senator John Danforth, was
instrumental in brokering an end to the war in the south, culminating in the signing of the
Naivasha Agreement in January 2005.

While the rest of the world focused on the peace process to end the war in the
south, the situation in Darfur was once again deteriorating. From November 2002 to
February 2003, a low level of conflict broke out against government and policetarget
seemingly of no different character than other localized conflicts in theregrecent
years; the government referred to them as nothing more than attacks by “0&fAdits.”
However, these attacks had been undertaken by members of the Sudanese Liberation

Movement (SLM), an organization created from the remnants of Fur self-defdiises
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in the late 1980s, and the Justice and Equality Movement (JEM), led by Khalil Iprahim
former Minister of Education for Darfur in the 1990s and reputed author 8idlok
Book The insurgency launched an offensive that lasted throughout the summer of 2003.
In response, the central government reorganized the administration of therBgida
and began to recruit militias, which came to be known adahmweedio carry on the
fighting on the ground®® In the mid-summer, the government began carrying out a
pattern of attacking civilian targets, under the guise of fighting a courgergency,
using bombers and helicopters to attack villages from the air, then unleashing the
Janjaweed sometimes with army assistance), who would loot homes and steal livestock,
rape girls and women, and kill anyone who did not flee. This created hundreds of
thousands of refugees in the region in a few weeks, who often moved toward the cities or
over the border into Chad. Often, thanjaweedvould harass the refugees, stealing
from them and continuing to capture and rape girls and women who ventured outside safe
areas for water and firewoS® By early 2004, a million people had fled their homes,
and at least thirty-thousand had df&.The government also began arresting hundreds
of people in the region that it suspected of having connections with the rebel group,
holding them in prisons and in many cases torturing them.

As news began to leak out of Sudan about the conflict in Darfur later in 2003, the
al-Beshir government denied that a rebellion was taking place; by e@dyi2@hanged

its position and said that the rebellion would soon be under control. It blocked access to
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the region to outside observers, and it took control of food aid coming into the country
slated for Darfur. The government launched another offensive in the regiotyin ear
2004, using ten of thousand of regular army trd8bs=ighting also increased along the
border with Chad; this eventually led to instability inside of Chad and a coup attempt
against President Idris Deby by members of the Zaghawa tribe, who wastoedet him
to drop his support of the Sudanese government’s policies. By the spring of 2004, a
humanitarian presence was beginning to grow in the region, but the rainy sedsoh, lac
security, and government interference kept many of the food convoys fronngtohi
camps where aid was most needed. The Chadian government brokered a ceasefire
agreement in April between the rebel groups and the government, and the African Union
sent observers to monitor the ceasefire, but attacks continued. In July, the U.8s€ongr
passed a resolution calling the killings a genocide, and the UN SecurityiGuaoed
an arms embargo on Darfur region; this was followed in September 2004 by statements
from both the European Parliament and American Secretary of State Coli Powel
supporting claims of genocide, but neither committed themselves to take action beyond
providing relief supplies. At the same time, the United Nations opened a Commission of
Inquiry to investigate whether a genocide was in fact taking place in tioa f&%

Shaky negotiations had been ongoing between the rebel forces and the
government, but rifts were beginning to emerge between the rebel groups. iAietioé t

the ceasefire agreement, The National Movement for Reform and Dewglb(MMRD)
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broke away from the JEM because it felt that its demands were not focused enough on the
needs of the Fur people. The JEM had a strong Islamist agenda and was dllede wit
Turabi’s Popular National Congress, while the SLM was more regional andrsaudila

had allied itself with the Northern Democratic Alliance, a northern group opposied t
el-Beshir regime and the NIF, and also allied with the SPLM in the south.ingidinbke

out between these two main rebel groups in Darfur in November 2004.

The massive amount of violence had led to a point where the society had

almost ceased to function. Communities were not only at each other’s throats, but

they were quickly becoming incapable of regulating themselves on a day-to-da

basis. The whole of Darfur was turning into a lawless refugee camp wheak soci
patterns were under severe strain. Jagjaweecdhad been delinquents and

socially marginal people from the start, but the guerrillas were nowasiogy

losing control of themselves and bandit groups were quickly springif§§ up.

Another government offensive began in December 2004, just prior to the signing
of the Comprehensive Peace Agreement with the SPLA in the south, aimed atgtlearin
the roads in Darfur. The UN Security Council referred the Darfur case to the
International Criminal Court in March 2005. By the summer of 2005, the provisions of
the Comprehensive Peace Agreement took effect, and a government of national sinity wa
created, making SPLM leader John Garang First Vice-President of theeSada
government, but he was killed in helicopter crash on July 30, shortly after taking office
Following a brief lull in the summer months, reports of government air attacksagai
civilian targets in Darfur began to increase beginning in September2005.

Despite media worldwide media attention and international outcry over the events

in Darfur, attacks on civilians continued to take place, and access to humandkefan r

supplies continued to be limited in the region. In May 2006, the Darfur Peace Agreement
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was signed in Abuja, Nigeria, by breakaway SLM leader Minni Minawi; thissageat
laid out changes in the governance of the Darfur region as well as increageplgpiert
in the central government; it also established the Transitional DarfumrRagthority,
which was to be implemented the following Agfif. The other rebel groups, including
the JEM and the remaining faction of the SLM, opposed the peace agreement and joined
together as the National Redemption Front, headed by long-time Darfadsr Bhmed
Diraige. The United Nations Security Council passed Resolution 1706 in August,
creating a mandate for a peace-keeping force in the ré%idhijs received support from
both the SLM and the Chadian government.

Conflict on the border between Sudan and Chad continued throughout 2006. By
January 2007, Chad had taken some 200,000 refugees from $3%afd, on more than
one occasion, Chad accused the Sudanese government of lending support to anti-
government rebels in its own country and had closed its own consulate in Darfur. These
conflicts seemed indicative that the Sudanese government was not honoring ¢he peac
agreement it had signed in May; in fact, observers noted that in the latter 2@0f6of
attacks against civilian targets continued unab&tedhis pattern continued into 2007,

culminating in an attack on African Union peacekeepers in April.
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In February 2007, the International Criminal Court handed down indictments,
against Ahmed Haroun, former interior minister for Darfur in 2003 and 2004, and against
Ali Khushayb, alanjaweedeader’®? El-Beshir and President Idris Deby of Chad signed
a peace agreement in May, attempting to ease tension between the coufigidmgs
continued along the border region; the agreement, brokered by Saudi Arabiahstiated t
the governments of either country were forbidden to support rebel groups aimed at
destabilizing the others’ country. In the same month, Amnesty Internatedeased a
report stating that Russia and China were supplying military equipment to ®udan i
defiance of the UN arms embargo that was being using in the Darfur cofiflithe UN
Security Council passed Resolution 1769 in July, which approved the creation of a hybrid
UN/AU peace-keeping force which was set to merge with the existingaAftimion
force by December; its deployment began in October 2007.

Cooperation among the different rebels groups was sought during a conference
held in Arusha, Tanzania, in August, in order to smooth out difference among themselves
and to allow the peace agreement to be put into place more effectively. During peace
negotiations with the government sponsored by the UN and AU in subsequent months,
there were still disagreements among the rebel groups, and this delayedsgrogres
discussions. Finally, in November 2007, six of the groups signed a Charter of
Unification and agreed to take on the SLM ndifteThroughout 2007, unity among the

tribes making up thdanjaweedvas weakening, as fighting broke out between the
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Terjem and Mariah tribes, the Habbaniya and Salamat tribes, and the Habbaniya and
Falata tribes, all in southern Darfur; most of the fighting took place over,\axtd,
livestock, and the ability to tax travel through certain trade rdtites.

The UN-African Union Mission in Darfur (UNAMID) officially began its ssion
in January 2008. Although peace talks between the rebels in Darfur and the Sudanese
government were still ongoing, in February 2008, the government began another
offensive along the border with Chad, leaving between 8000 and 10,000 refugees trapped
between the army and Chadian bord&rin April, John Holmes, UN undersecretary for
humanitarian affairs, announced to the Security Council that according to neatesti
the number of dead in the Darfur conflict is close to 300,000 pé8pMuch attention
was brought upon China throughout early 2008, which was hosting the Summer
Olympics in August, regarding its role in the Darfur conftiét.In May, the JEM militia
advanced to the city of Obdurman, across the Nile River from Khartoum; government
forces managed to re-secure the area in a few days. Conflicts also begamabai
border between northern and southern Sudan between rival milita groups later in May.
Also, as of May 2008, the UNAMID deployment remained only at 9500, short of its

authorized strength of 19,000 troops. In July 2008, Luis Moreno-Ocampo, Prosecutor for

2% Mohamed Osman, “200 Die in Darfur Water Feudsjhday Republicadanuary 14, 2007; also Jeffrey
Gettleman, “Chaos in Darfur Rises as Arabs Figlih wirabs,” New York Times, September 3, 2007,
http://www.nytimes.com/2007/09/03/world/africa/O8ia.html?scp=1&sq=&st=nyaccessed 7/18/08

2% “New wave of Darfur refugees flees into Chad,” Cidm, February 12, 2008,
http://edition.cnn.com/2008/WORLD/africa/02/12/chafligees/index.htmlaccessed 7/18/08

%" Roxanne Escobales et al., “Darfur dead ‘could rem390,000,"The GuardianApril 23, 2008,
http://www.guardian.co.uk/world/2008/apr/23/sudaitednationsaccessed 7/18/08

% for example, see Eric Reeves, “Beijing’s Propaga@dmpaign Can’t Obscure Complicity in Darfur's
Genocide,” March 5, 2008tp://www.sudanreeves.org/Article207 .htadcessed 12/26/08
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the International Criminal Court, announced that the court was seeking an anrasitw

for Omar el-Behsir for crimes against humanity committed during thesDewhflict?*°

Conclusions

Now that | have explored these five cases of crimes against humanity, bwant t
mention a few caveats. In writing the chronological narratives, | have sougktutdn
the major political, social, and economic events that led up to the incidents of crimes
against humanity against a certain segment of each country’s population, and to note the
international community’s response, if any, to these crimes; and in making tisgcanal
distinction between political culture and sovereignty, | wanted to drawiati¢otthe
relative influence that each concept contributed to the situations in which cgaiesta
humanity occurred. One of the things that stands out in each case, and across all five
cases, is the great complexity involved in attempting to articulate eacbpt@ma the
weakness of relating contemporaneous historical events. Political cultucensept
borrowed from the field of comparative politics, and my efforts to apply theougor
standards and practices of that field, | am certain, will fall short of wiexpiscted. The
analysis of sovereignty has a number of dimensions which | have not attempted to
explore or have touched upon only slightly in these case studies, such as the role of the
census in constructing social and ethnic identity, the physical construction arad abnt
a country’s infrastructure, and the role of print and electronic media in state

legitimization. Finally, as | write this, events in Sudan are still unfoldnd,

29 International Criminal Court, “ICC Prosecutor pets case against Sudanese President, Hassan Ahmad
AL BASHIR, for genocide, crimes against humanitg avar crimes in Darfur,” ICC-OTP-20080714-
PR341-ENG, July 14, 200&ttp://www.icc-cpi.int/press/pressreleases/406.htotessed 7/18/08
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prosecutions for the various crimes committed in Argentina, Cambodia, Rwanda, and the
former Yugoslavia are ongoing, so new information is still being added to tbadakt
record. Thus, my efforts, of necessity, will remain incomplete.

That said, | want to now turn to a number of conclusions that may be drawn with

the information and the concepts that | had available.

Political Culture and Identity

As the reader might have noticed throughout these case studies, the line between a
country’s political culture and the place of identity within sovereignty is matratut. In
fact, it is extremely difficult to separate the role of sovereignty innf@ereement of a
country’s national identity and the sense of identity that political cutiieates. As |
stated in an earlier chapter, sovereignty includes both a sense of belonggibassthe
means of policing and defending the boundaries of belonging. It might be said that
sovereignty is the “container” of political culture in most countries; this holésfor
both long-established countries and former colonies. To use two examples, Cambodia’s
government in 1975 was controlled by a Communist regime which set out to eliminate
“subversives”, while in 1976 Argentina was controlled by a right-wing myljtamta that
also wanted to eliminate “subversives;” their enemies largely cametfijmsame sectors
of the population: students, union members, the professional classes, intellectuals, and
political opponents. Cambodia had a new revolutionary government that set out to
defend itself from a set of class enemies and enforce a sense of idenbsiarging in

the process. The Argentinean tradition of military juntas in times of crisised a
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process to unfold in which the “essence” of national identity was perceiveceatehed
by leftist and Peronist enemies, creating the necessity for extne@sures.

At other times, crimes against humanity have occurred because of the failure or
weakness of the nation’s existing political culture, followed by the risa aftarnative
sense (or senses) of belonging in its place. This can be seen most clearlgstaxiag
and to a lesser extent in Sudan. The political culture created by Tito in the forme
Yugoslavia (“brotherhood and unity”) sought to forge a national identity based on
communist ideas of class that transcended the ethnic identities that made tfprinat di
regions of the country. After Tito’s death, the central government was no longéeo abl
actively suppress expressions of ethnic identity. At the same time, Serhoaralnsts
began to see saw themselves as the successors and guarantors of the Yugastewian na
When the different republics began to demand their own independence from Serbian
domination, civil war erupted in the region, which then degenerated into mutual @sstanc
of ethnic cleansing and mass murder. Sudan is a more ambiguous case, but théces of t
problem can be seen there as well. The secular aims of the Nimiery reganddeg
weaken during the late 1970s and early 1980s; until that time, military couptavesily
secular affairs, seeking to restore order and stability to a couritrypne of the most
ethnically diverse populations on Earth. Islamist activists pressured teengnt, and
by 1983, religious changes were taking place throughout the country in an effoketo ma
Sudan into an Islamic state. This reignited the civil conflict with the sautkgron of
the country, which resisted the sectarian state, and more deeply involved Sudan in
ongoing wars with its neighbors Chad and Libya, which in turn destabilized the entir

Darfur region.

141



Rwanda remains an interesting case in that categories of ethnicity cenfrtimat
politics of the post-colonial period (as they had during the colonial period, partycul
under Belgian rule). The “Hutu Revolution” of 1960 was framed in the country as a
triumph of majority rule, but one in which the minority Tutsi population was politically
disenfranchised. The country’s weak economy lead to dependency on development aid,
which in turn fostered patronage-client networks throughout the country. By the late
1980s, the economy of Rwanda was once again weak, the Tutsi-led Rwandan Patriotic
Front was ready to attack from Uganda, and there was pressure from rih&tionel
community for democratization. This combination of social instability, civil awad the
growth of Hutu Power political parties contributed to renewed demonization otiteie T
population and to the eventual genocide carried out against them.

In this light, political culture becomes a useful analytic tool for drawiregitin
to the ways in which a national identity is formed and to the institutions whichrsitsta
Political ideology drove the governments of Argentina and Cambodia to carryraescri
against humanity, but it is questionable whether these would have happened on a massive
scale if the proponents of these ideologies did not have the means of state power at thei
disposal; if not, they might have remained vocal political movements carrying out
isolated acts of violence, but nothing on the level of what actually happened in those
countries. The initial tacit support of the people of Argentina for the junta in 1976 soon
gave way to terror as they learned that the new government was @ngaggss arrests
of neighbors and co-workers and encouraged people to spy on one another and to act as
informants. The Khmer Rouge did, in fact, begin its regimentation of public and social

life a few years before it seized governmental power in Cambodia in the regibes
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countryside under its control; communal living was enforced, and the people of gese ar
became known as the “base people;” this would distinguish them from the “new people”
who came under Khmer Rouge control only after central power was seized. “New
people” were held to a higher standard of scrutiny, and in many cases, thishieid to t
eventual murders. But until the Khmer Rouge actually gained control of most of the
population, such murders were not common, even the midst of ongoing civil war against
the government. Had the Argentinean junta remained only a plot in the minds of its
instigators, had the plans of the Khmer Rouge remained only half-carriedtiout wi
Cambodia, it does not seem as if we would have seen the high levels of torture and
murder committed in these countries.

Ethnicity is a much more complex element of a country’s political cultureneln t
cases of Rwanda, Yugoslavia, and Sudan, ethnicity was a driving factor in theesiolenc
committed, but one can also see periods in the histories of those countries when ethnicity
did not play a major role or was not considered a dominant factor in political lie. Ti
spent most of his life attempting to restrain expressions of ethnic iderttitiy wi
Yugoslavia, often in a brutal fashion, in the years following Tito’s death, ethnigatonfl
would prove to be Yugoslavia’s undoing as a unified country. Both in Rwanda and
Sudan, the legacy of colonial rule left deep socio-economic and ethnic divisibirs wit
those countries, where one or more ethnic groups had been favored or had been ruled
over separately. The subsequent histories of both countries have been largetitefine
coming to terms with those divisions, largely through conflict. In these,caidmicity
was the immediate cause of the atrocities committed, and the control ctstateignty

was both an object of conflict as well as the means of carrying out thattonfl
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Sovereignty, Stability, and Civil War

Civil wars are, for the most part, fought within a country in order to either
determine who will control the central government or to achieve autonomy for some
group within the country; on the one hand, they are fight over sovereign control of the
entire country, and on the other, they are attempts to gain some stake in the isovereig
government or to achieve a measure of autonomous sovereign control for a group.
Cambodia is an example of the former aspect of civil war, in which a faction within a
country fights to gain control of the central government; the other countriezargles
of the latter aspects. Leftists in Argentina sought to gain representathin the central
government, and being barred from it by both the Peronist party and by theyntitiegr
turned to armed struggle. The republics of Croatia, Bosnia-Herzegovina, and Kosovo
sought to establish independence from the dominance of Yugoslavian politics by Serbia.
Tutsis born in exile created a military force in Uganda and invaded Rwanda, hoping to
return to their homeland, to gain a measure of representation in the Rwandan
government, and to topple the Hutu-dominated regime. Native tribes of the Darfur region
rose up against the central government of Sudan in order to draw attention to how the
region was being ignored.

In all of these cases, crimes against humanity were carried within xtcohte
civil war: in Argentina, a number of leftist organizations were targetatghss those
suspected of being involved in anti-government activities, by the ruling myijitata; in
Cambodia, the Khmer Rouge acted to eliminate enemies of the their regimbence t

took control of the capital city; in Yugoslavia, the break-away republicsast@arand
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Bosnia-Herzegovina fought with one another and with Serbia in order to establish thei
independence from the central government, and later, a group in Kosovo began an armed
campaign for independence from Serbia; in Rwanda, the Hutu-controlled governitnent se
out to kill members of the Tutsi tribe, following a peace agreement which brobglit a

to the civil conflict; and in Sudan, the government began employing air warfareketd tr
militias to destroy tribal villages in the wake of an insurrection.

In three of these five cases, stability in the post-colonial period of independence
was an issue: Cambodia, Rwanda, and Sudan. Deep social divisions and economic
inequalities continued to exist within these countries following independenceyaly
leading to political instability and civil war. Cambodia was largely ranal
agricultural, and divisions existed between the majority of people living in edlagthe
countryside, wealthier merchants living in the cities, and the extravagestylés of the
monarch and his entourage; the Khmer Rouge was able to effectively exploit these
divisions through both political and military struggle. For many decades in Rwheda
Belgians favored the Tutsis over the Hutus; following independence, the “Hutu
Revolution” reversed this at the political level, practically barringi$dtem political
participation, while Tutsis remained economically dominant. In Sudan, there reh®ins
persistent control of the central government by peoples living in the northeomseafti
the country, to the exclusion of those living in the south and the west. In none of the
cases did the former colonial masters attempt to right the economic and social
inequalities before granting independence, nor did they attempt to intervene demedia

once problems began because of these issues. In fact, in these three cases, the colonia
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masters contributed greatly to the exaggeration of these differences mimhdiduring
the period of their rule.

The cases of Argentina and Yugoslavia take place outside of the post-colonial
context. Both countries had been independent for most of thee?@ury (with the
exception of Yugoslavia prior to the First World War and during the Second World War,
when it was under proxy control by Nazi Germany). Beginning in the 1930s, Argentina
had developed the practice of allowing the military to seize control of thergogat
during periods of political and social unrest, so the establishment of the junta in 1976,
while not welcome by most citizens, was not an unusual occurrence. Yugoslavia
experienced one-party, Stalinist-style rule after the Second World Wiar iimi@mained
relatively open to the rest of the world, unlike other communist nations with a similar
form of government. The central governments in each of these case respondéd to civi
and political unrest with extreme levels of violence; in the case of Yugosipoigs
within the break-away republics also carried out a great part of the crimnestag
humanity.

The extreme measures taken to resolve the civil conflicts examined ircsese
studies point to a deep sense of insecurity and urgency on the parts of those who control
the central governments. The rules of war no longer now no longer seemed to apply,
since it was not two sovereign states fighting against one another, but rattemhere
groupswithin a sovereign state vying for control of that state. The stakes were both
political power and what political power enforces, the identity of the stz itCivil
wars are threats to the existence of a given central government’s i@egmtigxistence,

and this is why central governments have tended to respond with particular vicioasness i
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these cases; the unitary identity of the sovereign state is drawn into doubt with the
existence of competing identities. As | showed in an earlier chaptem withdernity
sovereignty always assume the form of a unitary body and a singulamiitut
exception; it is simply the nature of sovereign power to resist division wilalth. i Other
examples of this tendency include the Thirty Years’ War in early modern Euh&pe
American Civil War, the Russian Civil War following the First World Wad #ghe
presently ongoing conflict in the Democratic Republic of the Congo. Crimes tagains
humanity on a large scale in these cases are an extension of civil conflintavi

sovereign state.

Sovereignty and the Failure of Constitutional Order

In most Western nations, we take it for granted that a government will normally
act within its constitutional limits, even in times of crisis or emergemaylg because,
according to this line of thought, legitimate governments never violate theirtaboss.
Yet, after the 9/11 terrorist attacks, this has become an important issueomnaties
with traditions of rights, limited government, and popular sovereignty, as govesiment
have often been pressed constitutional restrictions to the limit, and in sorse case
breaking those restrictions, in the pursuit of an elusive enemy. If we look backever t
history of the second half of the®8entury, we can see how this has generally been the
case — the Cold War, the war on drugs, and at present, the war on terror. These remained
essentially low-level crises, and in the minds of some within the centralngoeet, they

were authorized to do what was necessary in order to ensure that the threatemihat
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happened to be at the time, was contained. Considerations of national security may then
be used to override constitutional limitS.

What this situation in the West has in common with these case studies is the way
in which sovereign authority reacts in times of crisis, or when the sovereigniguthor
declares that a crisis exists and then responds to it. In both Argentina and Yagoslavi
there was a great deal of political instability in the time periods uxa@eniaation here,
without there being full-scale civil war at the beginning. Instead, dissidetitabli
movements sought to either show up the weaknesses of the central government
(Argentina) or to secede from the country entirely (Yugoslavia). Withirhgwies of
sovereignty examined earlier, a common thread running through them all is that
governments exist primarily to provide security, to protect citizens from bettmaitand
external threats. Theories of popular sovereignty take this a step furtheloarsifat
citizens to rebel against unjust governments. However, as | have also showedsatithe
of theories provides a clear set of conditions under which this might legitinaitely
place. Resistance to unjust government remains under-theorized within the compass of
sovereignty, and this has allowed central governments to essentiallyrizzegy armed
opposition, legitimate or not, as threats to the existence of the sovereign wutbefit

This same tendency within central governments also shows up in situations where
a group seizes power within the government, effectively suspending an existing
constitutional order and ruling by decree or creating another constitution featée s
While the ruling group is in power, opposition and dissent are often silenced and, in the

cases examined here, they become the objects of violent repression and outdght mur

3% for a more in-depth discussion of this aspecbekseignty, see Giorigo Agambeftate of Exception
(Chicago: University of Chicago Press, 2005)

148



This happened in Cambodia when the Khmer Rouge seized power and to a lesser extent
when the National Islamic Front carried out its coup in 1989 in Sudan. In Cambodia, the
Khmer Rouge banned all opposition parties, while in Sudan, popular elections were
eventually reinstated, though with substantial restrictions.

Rwanda and Yugoslavia are interesting cases because the mass murders
committed were tied to broader movements within those countries towards great
democratization following the end of the Cold War. The prospects of greater popular
participation in the central government, the desire to oust oppressive politiced par
from the past, and the international pressure to democratize the political preaessll w
influential factors in this trend. The proliferation of political parties and popula
movements in these two countries after 1989 was in part based on the centralitycof ethni
identity in ongoing political debates. The divisiveness and win-lose menta&étiedrby
this issue eventually led to the rise of parties in power that established the mmeroha
one ethnic group (Hutus, Serbians) at the expense of others, effectively didasingnc
those other ethnic groups that sought representation. In Rwanda, Tutsis werertwarred f
holding higher political office prior to the 1990s, but the invasion by the RPF and
eventual stalemate between the RPF and the Habyarimana government tgti &tioies
which would have returned political rights to the Tutsi people. These events aided the
rise of the Hutu Power movement within the nascent democratic reforms within Rwanda
and it eventually seized power by force and carried out the genocide againssthe Tut
Slobodan Milosevic’s “anti-bureaucratic revolution” was presented as a popular
movement to ouster Communist Paapparatchikdrom power after the fall of the

Berlin Wall, but its true intent was to allow the province of Serbia to have dominance
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within the rotating presidency of the country. When the republics of Croatia, Bosnia-
Herzegovina, and eventually Kosovo attempted to break away from Yugoslavia and
achieve independence, conflict between these republics and Serbia began. Iretbé nam
holding together the “southern Slavic” nation, numerous acts of violence weesl cart

by Serbian nationalists, both in the Serbian government and by Serbians withia,Croati
Bosnia-Herzegovina, and Kosovo; Croatian nationalists also committed asragémst
Bosnia-Herzegovina. In both of these countries, ethnic identities wereyalvaathrge

into political life, and movements toward democracy exacerbated thesietsdof
extremely violent proportions. These were places that turned ethnic idetdity i

distinct political interest group and in which political power was ultimatehceived of

as a zero-sum game that undermined the goals of democratic refornmscaddréy and
non-violent political process.

A final aspect of the failure of constitutional order to which | would like to draw
attention is the awareness of culpability on the part of those who committed crimes
against humanity. In all of these cases, various measures were taken to cover up
instances of rape, torture, and mass murder committed by the central msth&écret
prisons are a common way to hide this grim handiwork (Argentina, Cambodia, and
Sudan) as is the use of mass graves in uninhabited areas (Cambodia, Yugoslavia). In
conditions of civil conflict, central governments tend to assume control over the mai
channels of the public media, or bars media access to areas of conflict; in niamngess
the conflict itself effectively bars members of the media from tempthe conditions on
the ground. Central governments also resort to using proxy armies and privately-

controlled militias to carry out their handiwork, creating a veil of impunityeraAge
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citizens, including children, were actively pressed into service for the KRowege.
Militias have been used to deadly effect in Yugoslavia, Rwanda, and Sudan, with the
advantage of allowing these central governments to maintain the appearance of non
involvement.

Rwanda remains an interesting exception to this last point. Both within the
country and to outside observers, there was an awareness of a great deat ofithimes
the country, and the country’s only radio station was regularly using propaganda to turn
the population against the Tutsi people; while the genocide was being carried out, public
radio broadcasts became a source of coordination for memberd tettadnamweas
they went about their “work.” Once the genocide began, no effort was made to cover up
the murders that were being committed; bodies often lay on the roadsides for weeks
before being carried away.

It is this last point to which | want to draw the reader’s attention. The horrific
events that took place in Yugoslavia and Rwanda, and that are ongoing in Sudan, all
happened in full view of the world. Newspaper and television reporters were on the
ground in these regions and gave day-to-day accounts of these events as they unfolded.
The advent of twenty-four hour-a-day television news has been a blessing and acurse, |
this respect. The world viewing public was able to witness atrocities bemgitted,
often first-hand, but as time passed, attention to and concern over what was happening in
these countries flagged. The civil war in the former Yugoslavia dragged ol $@n
to 1995, and again in 1999. The events in Rwanda took place over the course of a several
months in 1994. And the world has been aware of the atrocities being committed in the

Darfur region of Sudan since the summer of 2003. This is in direct contrast to tee crim
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against humanity that took place in Argentina, which at the time was viewed as just
another military coup, and in Cambodia, where the media was only allowed verd limite
access; it was only in the early 1980s that the public became aware of whatehippe
these two countries.

This raises some very difficult questions about sovereign authority and how to
deal with massive crimes against humanity committed by a central governiéthin
Western theories of sovereignty, it is assumed that authorities are acco(iotableral
and divine law or to the people) and subject to the rule of law (members of government
are held responsible for their actions under their own legal system), but if on@idbks
history of sovereign authority, this assumption is not iron-clad; it may even beeictcor
Who can holds murderous sovereign authorities accountable when they themselves hold a
monopoly on the means of violence? How may they be held accountable if they subvert
the political process and the very institutions of public life? Can a government have a
duly constituted authority if it does not respect basic human rights?

Oftentimes, citizens have been unable to act against their own governments when
that government is responsible for committing abuses of human rights, and itérasofal
the international community to respond to these crimes. The rise of various hghtan ri
regimes under the auspices of the United Nations and regional organizations points to
some level of commitment on the part of the international community that these violent
actions by governments can violate basic nhorms of treatment of human persons.
Although the idea of humanitarian intervention was already current by tlyel880s, in
large part due to the situation in Somalia, it gained greater currencyhafteass

murders that took place in Rwanda and Yugoslavia. In Kosovo, “NATO was acting upon
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a new premise that had emerged during the conflicts in Bosnia and Croatia.yMilitar
intervention against sovereign states, so this embryonic doctrine proclasrtegitimate

if it prevents or halts the abuse of human rights by a state against its @@nsciti .
Humanitarian conditions alone justify waf® NATO’s willingness to act was also
emboldened by the criminal tribunals going on against the former Yugoslavia and
Rwanda as well as the Spanish government’s attempt to bring former Chilegor dicta
Auguste Pinochet to trial around the same time. Subsequently, this doctrinetivas fur
developed into the form of “responsibility to protect,” which will be discussed in thie nex
chapter.

Impunity for crimes against humanity, under the concept of “sovereign
immunity,” has also been under legal assault through a number of venues around the
world. Ad hoc tribunals were created by the United Nations in the wake of thei@sroci
committed in Rwanda and Yugoslavia. A quasi-international tribunal was alsedctea
deal with crimes committed during the Khmer Rouge regime in Cambodia. Follawing
change of government, a number of civil and criminal trials began in the late h8990s i
Argentina to deal with crimes committed during the 1976-3J@8&. By July 2002, the
International Criminal Court began to operate, and as of this writing, six cadesfare
the court, dealing with situations in the Democratic Republic of the Congo, Uganda, the
Central African Republic, and Sudan; the Prosecutor has also recently asked festan arr
warrant against the President of Sudan, Omar el-Beshir, and international lakebat

ensued over its viability while peace negotiations are ongoing in the ¢amfbarfur.

301 Misha GlennyThe Balkans: National, War, and the Great Powe804-1999 (New York: Penguin,
2001), 659-660
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Finally, in the years following the Cold War, international pressure for
democratization has grown. The demise of Soviet communism and its system of one-
party rule opened the way for the spread of Western-style democoanydahe globe.

But as | have shown above, democratization contributed to the exacerbation n§existi
political and ethnic tensions within Yugoslavia and Rwanda. Furthermore, the
imposition of the culturally-bound Western democratic institutions upon non-\Wester
contexts has some problems in its implementation. Democratization by fdrge or
external pressure may do more harm than good in the long run for the cause of
democracy around the world.

These three themes, humanitarian military intervention, the role of the
International Criminal Court, and the process of democratization will be expfonedre
depth in the next chapter. These case studies have showed that, in the latter decades of
the 20 century and the opening years of th& 2éntury, crimes against humanity
remain an ever-present possibility, requiring the need for a rangeesofiedf
international responses. Sovereign authority, originally created to hold threats to a
population at bay, in all of these cases has been the greatest source of threat to a

population’s well-being and existence.
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CHAPTER 5

TAMING LEVIATHAN?

Introduction

In December 2001, the International Commission on Intervention and State
Sovereignty, sponsored by the Canadian government, issued its report entitled
Responsibility to Protectvhich set out to reformulate the concept of state sovereignty
with an eye toward determining under what circumstances humanitarian mi@nsas
justified. In the contemporary world, sovereign authority is no longer synonymithus
mere “control” over a population and territory but rather exists to protect its piopula
By becoming a signatory to the United Nations’ Charter, a state “acbepts t
responsibilities of membership flowing from that signature.” The authoreaokport go
on to define a state’s responsibility as three-fold: care for the seandtwell-being of
its citizens; an obligation to all the world’s citizens through UN membership; and
accountability to the international community of states for its actfn$his redefinition
of sovereignty was incorporated into the United Nations’ human security agenda in the
2004 reporiA More Secure World: Our Shared Responsibifity.

This effort to re-craft the concept of sovereignty indicates the degwe@ch it is
perceived at the international level that the authority of the sovereignestaes a

problem in pursuing the goals of promoting human rights and development and providing

392 |nternational Commission on Intervention and S&ugereignty;The Responsibility to Protect: Report
of the International Commission on Intervention &tdte SovereignfOttawa: International
Development Research Centre, 2001), p. 13

303 (New York: UN Department of Public InformatiorQ@), http://www.un.org/secureworld/report3.pdf
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for the security needs of people in areas of political instability and conflis | showed
in the above case studies, the major incidents of crimes against humanity iff the 20
century have occurred during civil conflicts within states and that theasttterity itself
was complicit in those crimes. Are there ways in which the power and authority of a
sovereign state may be curbed which may prevent the further occurrence stckrye-
crimes against humanity?

This chapter will explore three possible solutions to this nagging problem of
sovereign authority: humanitarian military intervention; the establishmené of
International Criminal Court (ICC); and the process of democratization. Atdmsin
history, humanitarian intervention, or military intervention for humanitarian purposes,
appears to be the world community’s primary instrument of dealing with ongamesc
against humanity. Despite the development of its legitimacy in the international
community, much controversy surrounds this principle of intervention. The
establishment of the ICC has been greeted by the majority of natiomges a
advancement in the ability to try crimes against humanity without ambigouityindue
political influence, but many questions remain as to its efficacy, efipegitoout the
support of the United States. Finally, the international promotion of democratizaéion i
more ambitious goal - the spread of democratic institutions of government around the
world in order to achieve a deep-rooted respect for human rights within states. This
seemingly worthy goal is not without its problems and criticisms: clafimperialism;

a lack of respect for alternative modes of authority and cultural diffesptice

difficulties of grafting Western political ideas onto non-Western politiesitutions; and
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the cost of democratic nation-building would be extremely prohibitive to the West and to
the entire community of nations.

Given these alternatives (by no means the only®8%es would seem as if the
authority of the sovereign state might be brought into line with the rules establig
international law and human rights norms. However, in all of these solutions,
sovereignty remains the central organizing principle of action. Humanitaridaryni
intervention brings other sovereign states to the rescue of a given population, blaethen t
problem becomes how to insure that those people will be protected, once the other states
withdraw, indeed, if they are able to withdraw. The International Criminal Gasrthe
potential to hold leaders of states accountable for crimes against huowanitytted
under their rule, but without enforcement powers beyond what is granted to it by the
United Nations or voluntarily by states party to the ICC statute, its sutgrgain hollow.

And democratization seeks to spread the “blessings of freedom” throughout the world
while recreating the pole of popular sovereignty introduced in the first chagtes
dissertation. In the end, sovereignty remains inherently paradoxical, aigsalinf

these solutions into its orbit without mitigation of its more troublesome aspects

Humanitarian Intervention

While the term “intervention” covers a wide variety of meanings in the field of

international relatior’S”, humanitarian militaryintervention can be defined as the use of

394 For example, the existence of regional human sigttitutions and the interdependencies of theajlo
economy.

305 For various uses of the term intervention, seeeGamons and Michael MastandunBeyond
Westphalia? State sovereignty and Internationaivention ed. Gene Lyons and Michael Mastanduno
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armed force by a nation or nations to stop wide-spread human rights abuses within the
sovereign territory of another natid®.

On its face, the legality of military intervention into the domestic iaffai
another nation seems straightforward. The United Nations Charter splgqificaibits
such intervention - “All Members shall refrain in their internationalti@hs from the
threat or use of force against the territorial integrity or political indegece of any
state, or in any other manner inconsistent with the Purposes of the United N&fions.”
This sentiment is subsequently reiterated in Chapter 2, Section 7, but with a single
proviso. “Nothing contained in the present Charter shall authorize the United Nations to
intervene in matters which are essentially within the domestic jurisdictianyo$tate or
shall require the Members to submit such matters to settlement under the phestart C
but this principle shall not prejudice the application of enforcement measures under
Chapter VII.*%® Given the importance of the status of sovereign statehood to the U.N.
Charter, the centrality of non-interference is obvious. The domestic affansiember
state of the United Nations remain essentially under the authority of ties stat
government.

However, intervention remains an option under conditions of threats to
international peace and order. Chapter VII of the Charter lays out a procgsgbyhe
U. N. Security Council may authorize the use of force to resolve internatmmfétts.

“Should the Security Council consider that measures provided for in Article 41 would be

(Baltimore: Johns Hopkins University Press, 1999 Nicholas Mills and Kira Brunner, edhe New
Killing Fields: Massacre and the Politics of Hunit@mian Intervention(Basic Books: New York, 2003)
306 col. Daniel Rice and Col. John Dehn, “Armed Humaién Intervention and International Law: A
Primer for Military ProfessionalsMilitary Review November-December 2007, p. 38

397 Charter of the United Nations, Chapter 2, Seofidnttp://www.un.org/aboutun/charter/index.html
accessed 3-1-08

3% ibid.
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inadequate or have proved to be inadequate, it may take such action by air, sea, or land
forces as may be necessary to maintain or restore international pdassarity. Such
action may include demonstrations, blockade, and other operations by air, sea, or land
forces of Members of the United Natior’S Article 51 describes a nation’s right to self-
defense. “Nothing in the present Charter shall impair the inherent right withnali or
collective self-defence if an armed attack occurs against a Memtiex Ohited Nations,
until the Security Council has taken measures necessary to maintain iotexhadiace
and security. Measures taken by Members in the exercise of this rightdéfaite
shall be immediately reported to the Security Council and shall not in any feaytae
authority and responsibility of the Security Council under the present Charter i take
any time such action as it deems necessary in order to maintain or refstiorational
peace and security ™

The issue of domestic crises, such as civil war, state failure, internegsem,
and crimes perpetrated by a government against its own citizens, thus reutsias of
the scope of the UN Charter. Subsequent international treaties have definedb gener
opposition to genocide, war crimes, and crimes against humanity, but the prevention and
punishment of these offenses remained elusive until the 1990s.

With the growing number of humanitarian crises in the 1990s and 200s, military
intervention was often cited as the most useful policy tool in preventing therfabihse
of human rights and loss of lifé' But the experience of the Western nations that bore

the brunt of these interventions was mixed. In a few instances, there was so#s8 succ

39ibid.;Article 41 discusses measures short of dimgititary action.

310 :ta;

ibid.
311 David Rieff, At the Point of a Gun: Democratic Dreams and Arriredrvention(New York: Simon
and Schuster, 2005), p. 3-4
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Kosovo, East Timor, Sierra Leone — but in others, there was a marked lack asticce
Somalia, Rwanda, the former Yugoslavia, and some would say, Iraq after the 2003
invasion — for a variety of reasons, including a lack of commitment.

Growing out of former UN Secretary General Kofi Annan’s Millenium Report i
September 2000, the Canadian government sponsored a study of sovereignty and the role
of intervention in the Zicentury and issued the above-mentioned réfuet
Responsibility to Proteech December 2001. This study reconceptualized state
sovereignty as a “responsibility to protect” the population under the statsdigtion.

The committee that undertook the study also proposed criteria for determininghahe
responsibility had lapsed and how and to what extent other nations may intervene, to
continue protecting that population once the state is unwilling or unable to do so.

While the doctrine of “responsibility to protect” (R2P) is now a part of the United
Nations’ approach in dealing with large-scale crimes against humanity, soledenain.
The 2003 American invasion of Iraq was partly justified on the grounds that President
Hussein was engaged in actively repressing and murdering his ownsiizelthough
this aspect of the invasion was overshadowed by the alleged connection between
Hussein’s government and the Al-Qaeda terrorist organization and Husdemesia
possession of biological and chemical weapons, it has not ceased to be a jostibcat
the invasion and occupation of Irag. The United Nations/African Union peace-keeping

mission in Darfur was the first such mission explicitly deployed unde’R2t as of

%12 107" Congress, Authorization for Use of Military Foragainst Iraq Resolution of 2002,
http://frvebgate.access.gpo.gov/cgi-bin/getdocdinime=107 cong_public laws&docid=f:publ243.107
accessed 9/10/08

313 UN Security Council, Resolution 1706 (2006), S/REFS6 (2006),
http://daccessdds.un.org/doc/lUNDOC/GEN/N06/484/b%&R0648464.pdf?OpenElemesatcessed
9/10/08
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September 2008, two years have passed, and the mission still remains undermanned and
under-equipped; even the peace-keepers themselves have come under attack from rebel
forces in the region. There is a marked lack of political and economic intethst i

Darfur region for most Western nations, while the opposite is true for MiddterBasd
African nations and China. National political interest plays an enormous role in
determining where and how R2P is applied, which undermines its humanitarian intent.
Despite having a well-developed set of guidelines for determining in whatisits to
intervene, the lack of political will or the willingness to misuse the R2P alesaygts.

R2P seeks to ultimately restore sovereignty to the afflicted countryquidstion
arises regarding the nature of sovereignty during intervention. “Interventipenslss
sovereignty claims to the extent that good governance — as well as peacéidityd-sta
cannot be promoted or restored unless the intervener has authority over a tewitory. B
the suspension of the exercise of sovereignty is @mfiactofor the period of the
intervention and follow-up, and nde jure”®* What is the purpose d jure
sovereignty while a country is occupied by foreign military forces? And if argowent
has sought to carry out large-scale murder and ethnic cleansing, how can it dedruste
not do so once foreign military forces withdraw, especially if the doctrinesstede
“[t]he objective overall is not to change constitutional arrangements, but to phaect t

. military intervention means endeavouring to sustain forms of government
compatible with the sovereignty of the state in which the enforcement hasealceurr
not undermining that sovereignty:®> These statements reflect the underlying

assumption that sovereignty, or more specifically, sovereign power, lies iaryndiid

314 |nternational Commission on Intervention and SGagereignty, 44
*ibid., 44
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police force, and that questions of authority and legitimacy can be answered anly afte
security is established. Thus, sovereignty does not reside in what the statesptmwide

what it is capable of doing, its potential for violence, or its enforcementyabilitile
sovereign authority can be democratic and can be used for humanitarian ends, it is not in
itself democratic or humanitarian. A sword, a rifle, and a nuclear bomb dremeit

democratic nor humanitarian.

The International Criminal Court

The idea of having an international court to try individuals for crimes that “shock
the conscience” of humanity emerged after the end of World War I, followingdhe
crimes tribunals in Germany and Tokyo and the adoption of the Genocide Convention in
1947. The UN General Assembly sought to go about creating a judicial institutign to
the crime of genocide, and the task was given to the International Law Gsiomi
From 1949 to 1954, this commission a number of draft statutes for an international
criminal court, but these were subsequently rejected as the Cold War took @agger st
In the mid 1980s, Soviet President Mikhail Gorbachev suggested trying cases of
terrorism in front of an international court. In 1989, the country of Trinidad and Tobago
sent a request to the General Assembly to resume work on an internatioivalarourt
which would have jurisdiction over drug trafficking. This, combined with the

establishment of ad hoc war crimes tribunal in the former Yugo&liwiad the efforts of

318 Geoffrey RobertsorGrimes against Humanity: The Struggle for Globastice3 ed. (New York:
New Press, 2006), 420
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the Vienna Declaration and Programme of Acttéfdealing with human rights issues),
led to further work by the ILC on a draft statute. Differences over thdestaere ironed
out from 1994 until 1998. In July 1998, the Rome Statute was adopted by a vote of 120
to 73'® It was ratified by the required 60 states in April 2002, and the statute entered int
force in July of the same year. As of this writing (2008), the Internationalii@i Court
(ICC) is investigating of four international situations: Uganda, the Datiodepublic
of the Congo, the Central African Republic, and Sudan.

Under the Rome Statute, the court’s jurisdiction extends over four categories of
crime: genocide, crimes against humanity, war crimes, and aggression. Tdietjons
of the court is specifically designed to cmmplementaryto allow national courts to try
cases concerning these crimes within their own legal systems, unlesectheglale or
unwilling to do s6®*® There are territorial limitations to the court’s jurisdiction; the
accused individual has to be a national of a state party to the statute, andydee alle
crime has to have been committed on the territory of a state®parthird, there are
temporal limitations to the court’s jurisdiction. It has jurisdiction only ovienes
committed after July 1, 2002, the date the Rome Statute took ¥ffdatisdiction begins
to be exercised whenever a situation is referred to the office of the prosafdin®icourt
by a state party or by the UN Security Council or is initiated by the affitee

prosecutor itself??

317 paul KennedyThe Parliament of Man: The Past, Present, and Feinfrthe United NationgNew

York: Vintage Press, 2007), 197

318 The seven votes against the statute came frotdnified States, the People’s Republic of China,,Iraq
Israel, Libya, Qatar, and Yemen.

319 International Criminal Court, Article 1, Rome S$ti& of the International Criminal Court,
http://www.icc-cpi.int/library/about/officialjouriRome_Statute English.pdiccessed 2-12-08.

$0ihid., Article 12

#ibid., Article 11

322ibid., Article 13
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The trial process within the ICC proceeds through the office of the Prosecut
Once a situation has been referred to or taken up by the Prosecutor, the officgkaadert
an evaluation of the matter, something along the lines of a fact-finding missnoe. tig2
Prosecutor thinks there is a reasonable basis for a case, the office thés aulequest
for authorization of an investigation from the Pre-Trial Chamber of the &3ufthe
Pre-Trial Chamber is one of the organs of the Court, composed of at least six jundges, a
it acts to assist both the Prosecutor and defense in preparation for theliteseiag
investigations for the Prosecutor, issuing arrest warrants and summons to apgear
providing assistance to victims, witnesses and defend@n#sctual trials are conducted
by the Trial Chamber (also a panel of not less than six judges), and crimescaae the
Hague (unless another location is chosen), and the accused must be presenhtsidie rig
the accused are extensive, comparable with those of any Western nations and embedded
in many human rights treatids. Rules of evidence and procedure are already laid down
in agreements subsequent to the Rome St&flamd before a trial begins, relevant rules
are discussed by the Trial Chamber, Prosecutor and defense before thgyereented
in a given triaf?’

How will the ICC affect state sovereignty? It is important to look back to past
international criminal trials, beginning with Nuremberg and Tokyo and the ongoing
tribunals in Cambodia, the former Yugoslavia, and Rwanda. Eliminating the possibil

of impunity for war crimes and crimes against humanity perhaps mighs actleterrent

*3ihid., Article 15

*4ibid., Article 57

5 ihid., Article 67

328 International Criminal Court. Rules of Procedarel Evidence, ICC-ASP/1/3 (part II-A),
http://www.icc-cpi.int/library/about/officialjourd&Rules_of procedure and_Evidence_English.pdf
accessed 2-12-08

327 International Criminal Court. Article 64, paraghe®, Rome Statute of the International Criminal €ou
http://www.icc-cpi.int/library/about/officialjournfRome_Statute English.pdiccessed 2-12-08
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against the commission of future crimes. This is not like domestic crime, which is
commonplace and in which many factors play into its occurréfiteese are widespread
and publicized crimes carried out by a government against people within its own borders
This may force political leaders in the future contemplating committiog srimes to

temper their methods and perhaps their political objectives (or alternatbbttér hide

their efforts).

Does the Rome Statute actually impugn upon state sovereignty? No and yes — it
is an international agreement, based upon voluntary participation, and it exists to try
crimes of an extraordinary nature, in situations where national governmeithar
unable or unwilling to try them. It also provides a forum for cases which are ththi
concern of the international community. Similar to R2P’s role as a supplement to a
nation’s own sovereign authority, the ICC’s jurisdiction augments that of nblegah
systems. But, it does undermine sovereign authority by applying internationtl |
domestic situations and by holding a political and military leadership actaerior
crimes they commit?® Further, it establishes a judicial process outside of an offending
state’s territory and holds nationals accountable to the community of states.

Countries with political cultures with a strong tradition of impunity for violence
perpetrated against their own citizens will reject the notion of the ICC apdigdiction
altogether, although the UN Security Council retains the power of refeituagiens to

the office of the Prosecutor which occur in nations which are not signatories to the

328 Mark Drumbl makes this argument in the first cleamtf his boolAtrocity, Punishment, and
International Law(New York: Cambridge University Press, 2007)

39 The ICC statute applies not only to the leadensatibnal governments, but to any individual imatid
in crimes against humanity. The current situationder investigation within the ICC now includenceis
committed by rebel leadership in Uganda, the Ceafirican Republic, and the Democratic Republic of
the Congo
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treaty>®° Interestingly enough, one of the strongest and most vocal opponents of the ICC
has been the United States. Initially supportive of the idea of the ICC, thecAme
delegates to the conference on the Rome Statute eventually came to oppose the idea
altogether, though they remained involved in the negotiations in order to have a hand in
what the final shape of the court and its powers would be. Their resistancedtentere
around the fear that American, particularly soldiers, would be harassed and titved by
court for frivolous causes. This resistance hardened after the 2000 election, intming
outright defiance after the terror attacks in 2001. In May 2002, former UN Andoassa
John Bolton described the “un-signing” of the Rome Statute as “the happiest moment” of
his time at the State Departméfit. Bolton accused the ICC of having “an unaccountable
prosecutor, possibly politically motivated, [and] posing grave risks for thed)Biates

and its political and military leaderd® Afterwards, the United States began pursuing a
campaign to get other countries to sign bilateral agreementd tiorn Americans over to

ICC custody, under Article 98 of the Rome StaftifeLater that same year, the U.S.
Congress passed the American Servicemember Protection Act, which set up aafumbe
prohibitions regarding participation in the ICC and which threatened to ctany#giid to

countries party to the Rome Statute unless they signed the Article 98 agts&fn

33 International Criminal Court. Article 13, Rome Gii@ of the International Criminal Court
http://www.icc-cpi.int/library/about/officialjouriRome_Statute English.pdfee also Robertson, 442-
443

%1 john R. Bolton.Surrender Is Not an Option: Defending Americahat United Nations and Abroad
(New York: Threshold Editions, 2007), 88

*2ihid, 85

333 Article 98 of the Rome Statute, paragraph 2, sttat the Court may not request that an individheal
surrendered if it would violate the internationgt@ements of the State party of which the reqsdseing
made.

334| cannot help but think that this extensive ovact®n to the ICC was motivated in part by the tioga
of the detention facility at Guantanamo Bay in Zag?002. There had to be some awareness at the
highest level of the U. S. government that what gaisg to take place there was, from the pointiefwof
international human rights law, at the very leassiionable.
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The lengths to which the American government has gone to extricatdrisel!f
the reach of the ICC are instructive. And in relation to this, it should also be noted that
neither Russia nor China are parties to the Rome Statute. The world’s superpowers do
not view themselves as being subject to the universal jurisdiction of the Rome,Statut
and by implication, to the community of states. Further research might look at the
historical record of how these nations have responded to international effoeatitgcr
and enforcing human rights and human security measures in‘tlee2iry, but here, |
only want to note that their present actions seem to indicate that, becauserobtbgal
power, they simply view themselves as being “above the law” embodied in the Rome
Statute. This puts them in good company with Syria, Iran, Sudan, and North Korea,
nations which have been labeled by the United States as a part of the “Axis’ ahBvil
which are also not signatories of the Statute. It remains to be seen how thal IGC w
able to operate effectively without some level of cooperation from prominent meofbe

the UN Security Council.

Democratization

The process of democratization is the transition from authoritarian forms of
government toward more democratic forms. Here, democracy is broadly defined as a
form of government in which people periodically elect their officials and aestabl
enjoy protection of their human rights. In the contemporary world, democracgras c
to be synonymous with representative or parliamentary institutions as el as

enjoyment of a range of political, civil, social, and economic rights. Throughsut thi
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dissertation, | have deliberately avoided using the term democracy tddgsmpular
sovereignty simply because its early modern proponents of popular sovereignty were
themselves not supporters of democratic government as they historicallgtandets
existence in ancient Greece. The value and shape of democracy has change@ over tim
and it remains an evolving concept. “Democracy is an ephemeral phenomenon rather
than a settled system. We might think of it as protean and amorphous, embraciag a wid
range of possible forms and mutations that are responsive to grievances on the part of
those who have no means of redress other than to risk collectivizing their smafll bits
power.”®%°

Within the United Nations, a commitment to democratic forms of governasce ha
existed since its inception; Article 21 of the Universal Declaration of Hurights
makes direct reference to the participation of people in their governmentsl| thiethe
people as the basis for government’s authority, and the need for periodunslé¢at
insure that this will is genuinely express&fiThis commitment has shown up time and
again, from the Covenant on Civil and Rights in 188& the Millennium Declaration in
20003% Secretary-General Kofi Annan'’s follow-up report to the 2005 Millennium

339

Summit;and the establishment of the United Nation’s Democracy Fund, also in

2005340

33> Sheldon WolinPolitics and Vision: Continuity and Innovation\idestern Political Thoughexpanded
edition (Princeton: Princeton University Pres020 p. 602

338 http://www.un.org/Overview/rights.htmaccessed 9/12/08

337 Article 25, http://www2.ohchr.org/english/law/ccpr.htraccessed 9/12/08

338 United Nations. General Assembly Resolution 5Bigited Nations Millenium Declaration A/RES/55/2
http://www.un.org/millennium/declaration/ares5528.paccessed 12/28/08, 2

339 A/59/2005, “In Larger Freedom: Towards Developmé&needom, and Security for All,”
http://daccessdds.un.org/doc/UNDOC/GEN/N05/270/D&R0527078.pdf?OpenElemeiaiccessed
9/12/08, pp. 38-39

340 seehttp://www.un.org/democracyfund/index.htaccessed 9/12/08
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Studies of democratization in recent years have shown that an increasimgr num
of nations have begun to adopt democratic institutions and practices, particalegly si
the end of the Cold War. Samuel Huntington’s semii& Third Wavé1991) identified
two “bursts” of democratization occurring after 1974, one following the denmatiat
of Portugal and Spain, and another following the collapse of communism in Eastern
Europe and the fall of the Soviet UnidH. By 2008, some 94 countries could be
classified as democracies, prompting Marshall and Cole to remark th#téfbrst time
in human history, the world has become a predominantly democratic one, at the global
level.”3%?

It would seem intuitive that the growth of democratic institutions in a country
would inhibit the excesses of authoritarian governments, and for the most pastetimat
to be the case. However, in two of the case studies examined here, in the former
Yugoslavia and Rwanda, the attempt to build democratic institutions agituedigded
the occurrence of crimes against humanity. The removal of authoritarianaaussin
potential conflicts between ethnic differences in these two countries waswse of the
rise of exclusionist policies on the part of political authorities. The attevhfsoatia,
Bosnia-Herzegovina, and Kosovo to secede from the former Yugoslavia led to civil
conflict with the Serbian-dominated central government. In Rwanda, préssurthe
international community was one of the factors which encouraged the risetHaitthe

Power movement which had a central role in the genocide carried out against the Tuts

people. Following the American invasion of Iraq in 2003, the establishment of a

341 discussed in Larry Mayihe Spirit of Democracy: The Struggle to Buildé®&ocieties throughout The
World (New York: Times Books/Henry Holt and CompanyD2p

342 Monty G. Marshall and Benjamin R. Col8lobal Report on Conflict, Governance

and State Fragility 200&http://www.systemicpeace.org/Global%20Report%2020df.5-6, accessed
9/14/08
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democratic constitution created conditions in which a number of militant groups took
advantage of more open public institutions to instigate terror and civil cohifoughout
the country. In late 2007 and early 2008, an outbreak of violence in Kenya during
contested national elections led to fears that the tribal loyalties of the&m political
parties would lead to large-scale ethnic conflict; swift diplomatic inteime by the
United Nations and the international community helped lead to the creation of meoalit
government and a defusing of violerf¢é&.Democratic government, particularly
relatively young institutions, remains susceptible to this sort of violence.

The “third wave” of democratization describes cascades of transitams fr
authoritarian regimes to democratic institutions following the fall of thérBé/all in
1989, but it does not touch upon the difficulties of encouraging democratic transitions in
countries with well-entrenched authoritarian governments. This is espeelaignt in
considering the on-going conflict in the Darfur region of Sudan; the prospects of
encouraging more democratic reforms within that country do not seem promiting at
point in time. The same is true in countries with authoritarian governments such as
China, North Korea, Syria, and Zimbabwe. Democratization remains a contamgent
haphazard process, and the willingness of the international community to moye firml
encourage democratic reforms in deeply entrenched authoritarian governreaergs se

limited at this point in history.

313 Associated Press. “Kenya’s rival politicians fean agreement/hternational Herald Tribune,
February 28, 2008ttp://www.iht.com/articles/ap/2008/02/28/africa//AFEN-Kenya-Election-
Violence.php accessed 9/14/08
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Conclusion

While humanitarian military intervention, the International Criminal Court, and
the process of democratization all place constraints on the exercise ofgguyethey
do not affect sovereignty in substance. Most nations in the international commuweity ha
agreed to abide by human rights norms, and there are mechanisms in place for
enforcement, punishment, and the prevention of abuses, but these remain voluntary and
contingent upon state participation. Sovereign states remain in charge of gssproc
Humanitarian intervention, now in the form of the Responsibility to Protect, and the
International Criminal Court has been legitimated by collective decisalnag within
the international communif}* Democratization, although regarded as a worthy goal
upon by most nations, remains more ambiguous and problematic in its implications. And
rarely will all of these measures be implemented with pure motiveshgsb sovereign
states make the policy, there will be considerations of national interagtgst thinking,
and suspicion of the motives of other nations.

Prevention and prosecution of crimes against humanity are going to take a
commitment on the part of nations to priorities other than that of national sedfsinter
which remains the basis of most foreign policy making. At the very least, itesqui
willingness to intervene in the domestic affairs of other nation-statesnoftiex level, it
requires a willingness to put a nation’s own military in harm’s way in defgnse
population other than one’s own. Efforts to put a halt to situations such as ethnic

cleansing and large-scale instances of violence and mass murder would have to be

344 United Nations, Department of Public InformatidiSecretary General Defends, Clarifies
‘Responsibility to Protect as Berlin Event on ‘Respible Sovereignty: International Cooperationgor
Changed World',” SG/SM/1170ittp://www.un.org/News/Press/docs/2008/sgsm117@lhtimaccessed
12/28/08
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undertaken quickly, without necessarily having recourse to past processesnatiohal
debate in the UN General Assembly and Security, such as what occurred during the
Rwandan genocide and the present conflict in Sudan. The International Criminal Court
is still in the early years of its institutional life, and it remains tgdxm if the indictment
handed down by the Prosecutor Ocampo against President El-Bashir of Sudan will have
any effect on the ongoing conflict in that country. Finally, while theregieat deal of
rhetorical commitment to democratization at the international level and amiment of
institutional support, the democratizing project remains ambitious and uncettais at

point in world history. The question remains: will the world’s nations be able to sustain
these commitments in a consistent fashion over the coming decades? If so, then the
abuses of sovereign authority have a good chance of being curbed, but if not, then the

prospects for these abuses to continue remains.
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CHAPTER 6

CONCLUSION

The sovereign authority of the state remains intact in the first decatuke 2f£'t
century. In this dissertation, | wanted to examine how sovereignty camstidoeth as
a concept and in historical practice. The idea of sovereignty emerged fraanigdn
from the feudal era of European history to modernity, as a characterizatienpmwer
of the monarchical state. The constitutional revolutions of tHeand 18' centuries
transferred sovereign authority away from the king into the hands of the people. First
through colonial expansion, then through the creation of the United Nations and
decolonization in the 2dcentury, sovereign statehood became the dominant model of
political organization across the globe.

Despite practical, constitutional, and even metaphysical limits placed upon the
exercise of sovereign authority, all theories of sovereignty maintain that rehoulel be
able to limit the power of the sovereign authority in times of emergency or wtiag ta
threat to the existence of the country; accountability, whether in the foanthefence to
natural or divine law, or to the will of the people, is suspended for the purposes of quick
decision-making and the circumventing of laws and constitutional limitshwould
prevent the necessary exercise of power. The locus of sovereignty suddenly wenyves a
from its original source to decision-makers within government. It is in through thi
“loophole” that danger enters into the national community, because if none nshyaesi
is able to resist, the demands of the sovereign authority in times of crisis, themfbem

of the state remains safe from the government, and the protection of basic lgimsan r
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and dignity cannot be guaranteed. In the case studies of Cambodia, Argentina,
Yugoslavia, Rwanda, and Sudan, | focused on the extent to which the power of the state’s
authority in each case was implicated in the large-scale crimes agairsstityum

committed in those countries. These crimes took place under the guise of ciictsonf

which began when people within those countries questioned the validity of the existing
political order and took armed action against it.

When | asked the question of how sovereign authority may be limited or curbed, |
looked at three institutions and practices: humanitarian military intervention, the
International Criminal Court, and the promotion of democratization. Each of these was
able to place certain limits on what sovereign authorities were able to daftutvthe
political will and commitment of the international community, the effectivenéshese
efforts remains questionable. More importantly, each of these institutions atidgsrac
reproduces the bases of sovereign authority in various ways and does not solve the
underlying problem of sovereign authority.

The war on Islamist terrorism initiated by the United States affge8der 2001
brought to the surface similar kinds of questions about state sovereignty in the United
States and its allies in Western Europe. In particular, questions have bedrabaist
the sovereignty authority of the state, in particular about the President’s powers
wartime, and about human rights issues that people in the West have assumed were
settled matters, including the right to privacy, the use of torture to gaingetetk
information, and the legal status and treatment of individuals captured in this o¢gherwis

unusual conflict.
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| was initially reluctant to raise the issue of the war on terrorismuiseaan its
face, it sounds absurd to compare the recent actions of the United States govertiment w
the governments of Khmer Rouge Cambodia or present-day Sudan. The American
government is not engaged in the mass murder of its own civilians, nor has it dyastical
curbed their civil and political rights. But the expansion of sovereign power within the
American government was taking place long before this present conflictsand i
implications are not about carrying out blatant offenses against human tiggtesad,
the expansion of sovereign power in the United States, and more broadly, in the Western
world, is a by-product of the Cold War era. The fear of the expansion of Soviet
Communism abroad and at home led the United States and the threat of nuclear conflict
altered the foundations of American political life. The McCarthy era Wasacterized
by the suppression of certain forms of political dissent in the United States, withed b
development of an extensive domestic surveillance regime by the FBI undertHerb
Hoover. An undeclared war was fought in Vietnam, and the government under Richard
Nixon took this system of domestic surveillance even further in spying on his war
protesters, civil rights groups, and his political rivals. In the 1980s, the Reagan
administration continued the Cold War and, perhaps more pertinent here, declared a “war
on drugs” which in turn led to a further increase in domestic surveillance and the
explosive growth of the American prison population which has by now exceeded that of
every other nation on Earth. The present war on terrorism and the issues it raises about
sovereign power and human rights is just another phase of this continuing expansion of
the sovereign authority of the American government as it continues to protecypls pe

from threats both within and outside of the country’s borders.
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As | have noted before, there is something inherently wrong in this situation,
when protection against a threat means a greater and greater need for gentrwse
protected and the continual exercise of the means of violence against a cavatry’s
population. In the second half of thé"agentury, the terms “war” and “enemy” have
come to encompass a realm of meaning that is less about foes faced in pitch&ublbattle
shadowy presences seemingly never far away from one’s shores, borders, and even
neighborhoods. This is why | am inclined to agree with Giorgio Agamben’s statement
that “[s]overeign violence opens a zone of indistinction between law and nature, outside
and inside, violence and law. And yet the sovereign is precisely the one who maintains
the possibility of deciding on the two to the very degree that he renders them
indistinguishable from each othef*® Sovereign authority, because of its monopoly on
the (not necessarily legitimate) use of the means of violence, is ablennidetexactly
what the political community will be and who will belong. The legitimacy of the
political order becomes a moot point when a government undermines democracy and
human rights in the name of democracy and human rights. Another European observer,
German social theorist Theodor Adorno, made a similar observation in late 1960s.

[G]enocide, the eradication of humanity, and the concentration of people in a

totality in which everything is subsumed under the principle of self-presamyati

arethe same thingndeed . . . genocide is absolute integration. One might say

that the pure identity of all people with their concept is nothing other than their

death . . . . absolute self-assertion and the absolute negation of all that lives . . . are
the same thing®°

Sovereign authority, brought to its logical conclusion, keeps its charge, the pefgple, sa

by the exclusion of all other peoples from their space. The implication thatenay

345Homo Sacer: Sovereign Power and Bare [$&nford: Stanford University Press, 1998), p. 64
348 Metaphysics: Concepts and Probleets Rolf Tiedemann, trans. Edmund Jephcott (StdnfStanford
University Press, 2000), pp. 108, 109
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drawn from both Agamben and Adorno is that the sovereign is at this point in history the
ultimate arbiter of life and death, and the protection of human rights and dignéynsem
a sideline. This threat remains an ever present possibility as long asigatyeexists.

As the people of the United States and Western Europe settle into a more
politically complacent mindset at the beginning of th& @ntury, taking the advantages
of established political sovereignty for granted, the rest of the world contmsésiggle
with their own tasks of building and maintaining their own nations. For long-oppressed
peoples, whether formerly under colonial rule and having struggled with decaues$ of
conflict, or having lived for decades under authoritarian governments, this freemtom f
oppression and freedom to participate in the directions of their governments aresthe one
that has been long denied. But the self-determination of peoples and nation-katilding
the expensef other peoples is another matter entirely. When this happens, then the
concept of sovereignty begins to bare its dark side to the world. What makes nationalis
and statehood dangerous is not this desire for freedom, but the seemingly inevitable push
to exclusionthat can appear within the practice of sovereign statehood. The institutions
of sovereign authority remain with us, for good or ill, and with the awareness of the
dangers inherent within the concept, it also remains for us to promote to good and to

reign in the bad as much as possible.
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