C CHOLAR
OMMONS University of South Florida

S Scholar Commons
Graduate Theses and Dissertations Graduate School
January 2013

Citizens United, the Marketplace, and Influence

Corin Shanti La Pointe-Aitchison
University of South Florida, caitchis@mail.usf.edu

Follow this and additional works at: http://scholarcommons.usf.edu/etd

b Part of the Law Commons, and the Mass Communication Commons

Scholar Commons Citation

La Pointe-Aitchison, Corin Shanti, "Citizens United, the Marketplace, and Influence" (2013). Graduate Theses and Dissertations.
http://scholarcommons.usf.edu/etd /4911

This Thesis is brought to you for free and open access by the Graduate School at Scholar Commons. It has been accepted for inclusion in Graduate

Theses and Dissertations by an authorized administrator of Scholar Commons. For more information, please contact scholarcommons@usf.edu.


http://scholarcommons.usf.edu/?utm_source=scholarcommons.usf.edu%2Fetd%2F4911&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarcommons.usf.edu/?utm_source=scholarcommons.usf.edu%2Fetd%2F4911&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarcommons.usf.edu?utm_source=scholarcommons.usf.edu%2Fetd%2F4911&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarcommons.usf.edu/etd?utm_source=scholarcommons.usf.edu%2Fetd%2F4911&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarcommons.usf.edu/grad?utm_source=scholarcommons.usf.edu%2Fetd%2F4911&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarcommons.usf.edu/etd?utm_source=scholarcommons.usf.edu%2Fetd%2F4911&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=scholarcommons.usf.edu%2Fetd%2F4911&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/334?utm_source=scholarcommons.usf.edu%2Fetd%2F4911&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:scholarcommons@usf.edu

Citizens United, the Marketplace, and Influence

By

Corin La Pointe-Aitchison

A thesis submitted in partial fulfillment
of the requirements for the degree of
Master of Arts in Mass Communication
Department Mass Communication
College of Arts and Sciences
University of South Florida

Major Professor: Roxanne Watson, Ph.D.
Justin Brown, Ph.D.
Scott Liu, Ph.D.

Date of Approval:
November 12, 2013

Keywords: Political Communication, Elections, Lawiist Amendment, Corporate Speech

Copyright © 2013, Corin S. La Pointe-Aitchison



TABLE OF CONTENTS

F A o 1Y 1 - (o1 P

Chapter One: BacCKgrOUNG... ... .. o e e e e e e e e e

1o o [ 1o o
(@ 1T o 115 0 Y78 O
=0 25

Chapter TWO: RESEAICN .. ccee e e e e e e e
Research QUESTIONS. ... e e e e e

Y71 g o T (o] [T Y28

The Case............

1Y o V2K 1 1) o P

DI EYoY=] 1| S

DI o1 U13] o] PR
LITEratUre REVIEW. .. e oot e e e e e e e e e e e e e e e e e e,
CONCIUSION . o

REIEIENCES . ..o e e e e



ABSTRACT

This study analyzes the rationale used by the Supi@ourt in the 2010 caggitizens
United v. Federal Election CommissioFhe majority opinion and dissent were dissectatl an
scrutinized for any weaknesses. After careful nenaed comparison with First Amendment
theories and scholarly articles, it was found thatmajority opinion and final decision were
poorly reasoned and created a dangerous politicahtunication landscape and a weakened

Marketplace of Ideas.



CHAPTER ONE:
BACKGROUND
| ntroduction

The political communication landscape has undergogaficant changes in the last
three years. In 2010 the Supreme Court of the dr8tates reached a decision in the case of
Citizens United v. Federal Elections CommisSivat changed the way election communication
is regulated. The decision received high media @mein the weeks that followed. Both the
President and his soon-to-be political adversamroented on the possible repercussions of the
case (Parloff, 2010 ). The case would give risegw forms of political committees, new
terminology, and intense criticism. The criticstloé decision se€itizens Unitedas a danger to
political speech, the electoral process, and adehéh of a true representative democracy

(Parloff, 2010) while the Court majority find thedsion to be a boon for the First Amendment.

The case itself involved a non-profit organizati@itizens United and its complaint
against the Federal Election Commission (FEC) spoase to a ban on electioneering
communication in the days prior to a federal etattiThe Bipartisan Campaign Reform Act

(BCRAY?, also known as the McCain-Feingold Act, of 2002liseits on independent

1558 U.S. 310 (2010).
2 Bipartisan Campaign Reform Act, Pub.L. 107-158 Stat. 81 (2002).
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expenditures made by corporations and politicalrogiees in the days leading up to primary
and general elections. Specifically, the act bannddpendent expenditures on electioneering
communications by corporations, non-profits, anlitipal action committees in the 60 days

leading up to a federal electidn.

The provisions within the BCRA define an electierieg communication as a
communication that refers to a clearly identifieshdidate for federal office, is publicly
distributed on radio or television (including broadt, cable, or satellite), is distributed during a
specific time period before an election - within@dys prior to a primary election or 60 days
prior to a general election, and can be seen by tthan 50,000 members of the electofate.
Citizens United brought an action against the FE€gard to this specific provision of the

BCRA.

Citizens United is a political organization withutiiple branches, all dedicated to the
pursuit “of principled conservative Republican leeship at all levels of government”
(citizensunited.org). One branch of the organizatsoresponsible for producing political
documentaries. The filniilary, was one such documentary. Citing the BCRA’s ban on
electioneering communication, the FEC forbade the profit, Citizens United from advertising
Hilary before the 2008 presidential primaries. Citizengedl brought an action, claiming that
the terms of the BCRA and its definition of eleagering communication restricted the
organization’s right to speak and therefore vialdtee First Amendment. The court case that
transpired reversed parts of the BCRA, and oveetidecisions in multiple cases that had

regulated speech by such corporations.

3 Bipartisan Campaign Reform Act, Pub.L. 107-158 Stat. 81 § 203 (2002)
* Bipartisan Campaign Reform Act, Pub.L. 107-158 Stat. 81 § 201 (2002)
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TheCitizens Unitectase not only removed limits on when communicatioould air, but
also on who could spend money on those communisaaad how much money they are
allowed to spend. In the wake of t@éizens Uniteddecision, corporations can now spend
unlimited monies on independent expenditdraad new forms of political committees have
formed, namely SuperPACSs, which retain the righadoept unlimited contributions and spend
unlimited amounts in support or opposition of adidate. This has raised some fears in the

political community.

On one side of the issue, there are those whdtiaaelections will now be determined
by the side with better corporate sponsorshipatherage citizen will have little say in the
outcome (Raskin 2012). The other side celebraiesi#tision as a victory for free speech in a
country that was founded on limiting governmenbdity to regulate who can speak
(cuvfec.com). The discussion herein hopes to ifietite two arguments and assess their
accuracy in the wake of the first presidential etecfollowing the decision. The paper will be
divided into a case history, a discussion free cpéeeory, a literature review, a detailed

analysis of the decision and the dissent, andausisson of the current political environment.

CaseHistory

BeforeCitizens Unitedthe U.S. court system dealt with corporate spenh elections
in different ways. There are certain major casestioeed in this current research and in the
Citizens Unitectase that should be discussed. The first of thesesdBuckley v. Vale8In this

1976 case, Senator James Buckley, 1968 presideatididate Eugene McCarthy and others

® Citizens United v. Federal Election Commission §68. 310 (2010).
® Buckley v. Valeo424 U.S. 1 (1976).
3



brought an against members of the FEC, claimingdédain provisions in the Federal Election
Campaign Actviolated their First and Fifth Amendment rightsfiteedom of expression and due
proces$. In addition to requiring candidate disclosure, staute limited contributions to

political candidates, independent expenditures,camdiidate expenditures from personal fuhds.
While the Supreme Court upheld disclosure requirgeand limits on contributions to political
campaigns iBuckley it struck down limits on expenditure and candédatpenditures from
personal funds. In upholding restrictions on cdmttions Court noted that there was government
interest in “the prevention of corruption and tippe@arance of corruption spawned by the real or
imagined coercive influence of large financial cdnitions on candidates' positions and on their
actions if elected to office’” and also felt these limits on contributions wotrttlite the voices

of affluent persons and groups in the electioncess ...thereby... equalizing the relative ability
of all citizens to affect the outcome of electiéhs, and “brake on the skyrocketing cost of
political campaigns,” opening “the political systenore widely to candidates without access to

sources of large amounts of monég.”

But the Court said that limitations on politicalenditure were unconstitutional because,
unlike contribution limits, expenditure limits weaedirect imposition on the associational rights
of organizations by precluding them “from effectivamplifying the voice of their adherents,
which was the original basis for the recognitiorFo5t Amendment protection of the [right to]

freedom of association®

"Pub.L. 92-225, 86 Stat. 3 (1976)

8 Buckley v. Valeo, 424 U.S. 1, 11 (1976).

® formerly 18 U.S.C. §608a

9 Buckley v. Valeo 424 U.S. 1, 25 (1976)

1 Buckley v. Valeo, 424 U.S. 1, 25-26 (1976).
12Buckley v. Valeo, 424 U.S. 1, 25-26 (1976).
13 Buckley v. Valeo, 424 U.S. 1, 22 (1976)



Essentially, the Court said that while contributiamere “symbolic expressiori*’and so
could be limited, expenditures were pure expresarah therefore, statutory limits on

expenditures would be an unconstitutional infringetron the right to freedom of expression.

A few years later ifFirst National Bank of Boston v. Belgtfia slim majority found no
substantial reason to prohibit corporations fronkimgiindependent expenditures or
contributions to influence referenda proposals his majority opinion, Justice Lewis Powell
said that “the legislature is constitutionally distjfied from dictating the subjects about which
persons may speak and the speakers who may addpebdic issue....Such power in
government to channel the expression of views &ceptable under U.S. Const. amend.

I” 1" This was the Court’s opinion regardless of theakpgs corporate identity.

In Bellotti, the First National Bank and other banks and bssie®wanted to use their
corporate funds to publicize their views about@ppoised constitutional amendment that would
impose a graduated tax on individudi# Massachusetts electoral statute, however, pitelib
these expenditures. The banks alleged in thawrattat the statute violated their rights to
freedom of expression and equal protection in ih& Bnd Fourteenth amendments to the U.S.
Constitution™® Francis X. Bellotti, former attorney general of 88achusetts had argued that
corporations should only be allowed to speak ienezice to those matters directly related to
their business. But Powell, in his majority opinigaid that “[i]f a legislature may direct business
corporations to ‘stick to business,’ it also mawitiother corporations -- religious, charitable, or

civic -- to their respective ‘business’ when addneg the public. Such power in government to

1 Buckley v. Valeo, 424 U.S. 1, 58 (1976).

15435 U.S.765 (1978).

'8 First National Bank of Boston v. Bellot#35 U.S. 765, 785 (1976)

7 First National Bank of Boston v. Bellqt435 U.S. 765, 785 (1976)

18 First National Bank of Boston v. Bellotti, 435 U5, 769 (1978).

9 First National Bank of Boston v. Bellotti, 435 U5, 770 (1978)
5



channel the expression of views is unacceptablernthe First Amendment® In fact, the Court
held the speech proposed by the bank was at tlet“tiethe First Amendment’s protectioft.”
Lewis noted that, “a major purpose of [the Firsthéndment was to protect the free discussion
of governmental affairs®® and the referendum question involved “the typspsfech
indispensable to decision making in a democratiRegardless of whether the speech came
from an individual or an entity, Powell said, it svarotected. “The inherent worth of the speech
in terms of its capacity for informing the publioes not depend upon the identity of its source,
whether corporation, association, union, or india’ Powell said* Powell was joined by
justices Warren Burger, Potter Stewart, Harry Bhagk, and John Stevens in his majority

opinion.

However, Justice William Rehnquist said in his digsthat, because a corporation did
not have all the rights of a natural person it $th@wt enjoy the right to influence electiofts.
Justice Byron White, joined in his dissent by joss William Brennan and Thurgood Marshall,
said that “the Court not only invalidates a statukéch has been on the books in one form or
another for many years, but also casts considedahlbt upon the constitutionality of legislation

passed by some 31 States restricting corporatégabkctivity.” %

In 1982, the Supreme Court upheld the limitationgorporate contributions to

candidates in the Federal Elections Campaign Attiercase ofFEC v. National Right to Life

2 First National Bank of Boston v. Bellotti, 435 U855, 785 (1976)
Z1d. at 776.
21d. at 777-78, citing Mills v. Alabama, 384 U.S. 214821966).
% First National Bank of Boston v. Bellotti, 435 U85, 777 (1978).
24 First National Bank of Boston v. Bellotti, 435 U85, 777 (1978).
% First National Bank of Boston v. Bellotti, 435 U855 (1978).
%1d. at 803.
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Committe€” This case centered around a nonprofit corporatiahgolicited funds for its
Political Action Committee (PAC) from non-membeos the purpose of contributing to political
races. The Court upheld a staffitbat outlines the disclosure requirements of carfions
engaging in political speech. This case is impadntaemphasizing that while corporations have
the right to speak, it has always been regulaidte Court inNational Right to Lifgoermitted
“some participation of unions and corporationshia tederal electoral process by allowing them
to establish and pay the administrative expensésepéarate segregated [funds],” which may be
‘utilized for political purposes.?® Thus the Court acknowledged the right of corporatspeak

while upholding limitations on the manner of speech

Similarly, in the 1986 cas&gederal Election Commission v. Massachusetts €iiZor
Life, Inc,* the Supreme Court allowed an anti-abortion grougptend $10,000 to distribute a
newsletter encouraging people to vote for a pdeiqoro-life candidate, because, the. Court
said, ideological groups aimed at spreading palitideas, rather than making profit did not pose

a threat to the political proce3s.

However, in 1990, the Supreme Court upheld cotparalependent expenditure
limitations inAustin v. Michigan Chamber of Commerédhe decision was unprecedented. In
Austin the Michigan Chamber of Commerce brought a suthiallenge the constitutionality of a
section of the Michigan Campaign Finance Act toab&de corporations from using general

treasury funds for independent expenditures fagainst any candidate for state offféén this

27459 U.S. 197 (1982)
%62 U.S.C.S. § 441b(b)(4)(C)
29 FEC v. National Right to Life Committee, 459 U187, 201 (1982)
:(1) Federal Election Commission v. Massachusetts &iifor Life, Inc., 479 U.S. 238 (1986).
d..
32494 U.S. 652 (1990)
3 Austin v. Michigan Chamber of Commerce, 494 U5 61990)
7



case, Justice Thurgood Marshall held that limitetiovere “justified by a compelling state
interest: preventing corruption or the appearari@@wuption in the political arena by reducing
the threat that huge corporate treasuries, whietaarassed with the aid of favorable state laws
and have little or no correlation to the publicipgort for the corporation’s political ideas, will

be used to influence unfairly election outcomés.”

Austinhad its genesis in 1985, when the Michigan Charab@ommerce, comprising
some 800 corporations, attempted to use treasadsfto support an electoral candidate. The
Chamber challenged the section of the Michigan GagmpFinance Act that prohibited
businesses from spending corporate treasury funslspport or oppose candidates for election
to a state office and from making contributions artkpendent expenditures to state candidate

elections®

Marshall resisted the Chamber of Commerce’s cldimmunity on the basis that it was
an ideological organization because it did not pesshe characteristics of ideological
organizations such as the requirement that thenargigon should be formed with the specific
purpose of propagating political ideas, have nodi@ders and be free from the influence of

business®

The Court said restrictions on corporate politga¢ech that were narrowly tailored to
serve a compelling government interest were carstital, and that the Michigan statute was

“narrowly tailored to serve [the] compelling statéerest [of] eliminat[ing] the distortion caused

34 Austin v. Michigan Chamber of Commerce, 494 U 52,657 (1990)
% Federal Election Commission v. Massachusetts itior Life, Inc., 479 U.S. 238, 655 (1986)
3 Austin v. Michigan Chamber of Commerce, 494 U 52,664 (1990)

8



by corporate spending while also allowing corpanadito express their political views” to

prevent corruption of the electoral process byinfiex of corporate funding’

The Court inAustinspoke harshly of “the corrosive and distortingeeté of immense

aggregations of wealth that are accumulated wigthiéip of the corporate formi®

The sentiment expressed by the Couaurstinpaved the way for the passage of the

Bipartisan Campaign Reform Act.

The Bipartisan Campaign Reform Act (BCRAYf 2002, also known as the McCain-
Feingold Act, named for its sponsors, Republicama&® John McCain and Democratic Senator
Russell Feingold, restricted corporations from mglelectioneering communications within 60
days of a primary or 90 of a general election &mtdfral office™ It was this act and these specific
provisions that led to th€itizens Unitectase. The act, which amended the Federal Election
Campaign Act of 1971 (FECA) and the Communicatidosof 1934% restricted campaign
spending of “soft money” by corporations and unidikard money” is contributed directly to
the candidate and is subject to regulation by #deFal Election Commission. Soft money is
“money raised outside the limits and prohibitiohshe federal campaign finance law” or

“nonfederal money.*?

Soon after the BCRA was codified, opposition gréwumber of suits challenged the

constitutionality of BCRA befor€itizens UnitedIn the 2003 caséicConnell v. FE¢® a very

3" Federal Election Commission v. Massachusetts éitior Life, Inc, 479 U.S. 238, 660 (1986)
38 Austin v. Michigan Chamber of Commerce, 494 U 52,6560 (1990)
% Pub.L. 107-155, 116 Stat. 81 (2002)
“0 Bipartisan Campaign Reform Act, Pub.L. 107-1556 Stat. 81 § 203 (2002)
1 Communication Act of 1934, 47 U.S.C.S. § 151 (1934
“2 FEDERAL ELECTION COMMISSION, Major Provisions of the Bipartisan Campaign RefaXct of 2002
43540 U.S. 93 (2003)
9



mixed Supreme Court issued a slim 5-4 majority sleniupholding the parts of the BCRA.

First, the justices upheld the limits placed orft's@oney” contributions. Because these
contributions were made to parties for mixed-puesosn federal, state, and local levels, they
were subject to Federal disclosure requirements. g@iovision was upheld iMcConnellsince
there was “evidence indicating that many corpojsté money] contributions were motivated

by a desire for access to candidates and a fdzing) placed at a disadvantage in the legislative
process relative to other contributors, rather tnardeological support for the candidates and
parties.** The Court also upheld restrictions on ads thandiddirectly endorse or condemn a

candidate for office.

“As with soft-money contributions, political parsi@nd candidates used the availability
of so-called issue ads to circumvent FECA's linotad, asking donors who contributed their
permitted quota of hard money to give money to mofijpcorporations to spend on ‘issue’
advocacy,* the Court said itMcConnell.Both of these limitations were upheld by the camirt
order to address the issue of corruption, or theagance of corruption in the political process.
Interestingly, instead of using the “strict” scnytistandard, the required a finding of a
compelling interest iMcConnell,the majority merely required a finding that therasva
“sufficiently important interest” requiring a retiion on political speech. Rehnquist, joined by

Justice John Paul Stevens in his dissenting opiiiticized the Court for using this lesser test.

While McConnell’'s2003 challenge to the BCRA was a facial challehgé $ought to
disqualify the sections in the statute itself asigp@inconstitutional, in 2007, only three years

before theCitizen’s Unitieddecision, a newly constituted Supreme Court uphelds-applied

4 McConnell v. FEC, 540 U.S. 93, 125 (2003)
> McConnell v. FEC, 540 U.S. 93, 129 (2003)
10



challenge to the statute in another narrow majdrity InNFEC v. Wisconsin Right to Life, fic
the Supreme Court while leaving in tact the bamssoe ads in the 90 days leading up to
elections, limited the ban to “express advocacySmecific expressions in favor of or against a
candidate. Notably, the majority opinion was wnttgy the newly-appointed Chief Justice, John
Roberts who was joined by Justice Samuel AlitotideaAntonin Scalia in his concurrence, in
which he was joined by justices Anthony Kennedy @hatence Thomas, suggested that the
decision inMcConnellshould be reconsidered because it set the Cowtutisavoury task of
separating issue-speech from election-speech wittlear criterion.*” Justices John Paul
Stevens, Stephen Breyer, David Souter and RuthrBaidsburg, Interestingly, the Court was
heavily divided along political lines, with the c®rvative justices carrying the majority. This
decision, though not reversing theConnelldecision, effectively foreshadowed what would

happen three years later in gizens Unitedlecision.

Theory

In order to discuss th@itizens Unitectase, it is important to understand the higher
concepts at play. Each case involved with politeoglression, even in the form of contributions,
is, in effect, a case concerning the First Amendmaérch provides, “Congress shall make no
law... abridging the freedom of speech or of the gred® When discussing the First
Amendment, the Supreme Court often cites certam $peech philosophies. The most

predominant theory is the marketplace of ideasyded by John Milton and John Stuart Mill.

% 551 U.S. 449 (2007)
“71d. at 484.
*8U.S. Const., amend. I.
11



Mill, building on the work of Milton, wrote of ardealized state where all ideas had an equal
right to be heard in the marketplace. He wrote Wistn an idea is prohibited from being
publicly aired, it deprives humanity of valuabléamation. “If the opinion is right, they are
deprived of the opportunity of exchanging errortfoith: if wrong, they lose, what is almost as
great a benefit, the clearer perception and livétgoression of truth, produced through its

collision with error” (Mill, 2003, p.33).

Mill's theory of an all-inclusive marketplace of iees was first included in the Supreme
Court’s decisions in Justice Oliver Wendell Holm#és's dissent in the 1919 caédrams v.

United State® where he said:

But when men have realized that time has upset riginyng faiths, they may
come to believe even more than they believe the feemdations of their own
conduct that the ultimate good desired is beti@chied by free trade in ideas --
that the best test of truth is the power of theugid to get itself accepted in the
competition of the market, and that truth is th@mound upon which their
wishes safely can be carried 60t.

However, the ideal marketplace and reliance orsttength of truth to overthrow error
did not account for the prevalence and power obtlo@adcast media. These forums, an integral
issue in theCitizens Unitecdtase, are themselves, limiters or reductive vabi@pinion. As
discussed in Jerome Barron’s (1967) criticism efrtimarketplace theory, the flaw in the
marketplace is in the limited access to pressrdierofor the marketplace to achieve its goal,
there would need to be equal access to the braaaeasa for all speakers, so as to allow truth
and error the space to collide. However, Barrol6 ) ®bserves that “a comparatively few
private hands are in a position to determine nét thre content of information but its very

availability” (p. 1650). This limited access cagiarge implications for the marketplace ideal,

9 250 U.S. 616 (1919)
%0 1d. at 630.
12



since there can be no marketplace where some vaieesxcluded because the lack resources.
The restricted admission creates a market thaies only to those who can afford the cost of
advertising time or space in media. This leavesprity unable to be heard through the

prevalent means of communication.

Restricted access is not the only scarcity. Bamb@@®6) noted that, “information
consumers create a second type of scarcity begaipessess a limited amount of intellectual
attention and interest. The marketplace modehaggiencourages increased government
regulation to ensure access, while limiting govegntal controls over content” (p. 654). Jerome
Barron (1967), echoing the sentiment of JusticegWyr states “[t]hat public information is vital
to the creation of an informed citizenry is, | sape, unexceptionable” (p. 1697). Another First

Amendment philosopher would agree.

Alexander Meiklejohn (1961) wrote about the powed atility of free speech in a
democracy. Information, both expressed and receivad a defining aspect of representative
democracy in Meiklejohn’s eyes. “The revolutionarient of the First Amendment is, then, to
deny to all subordinate agencies authority to gerithe freedom of the electoral power of the
people” (Meiklejohn, 1961, p. 254). The principleré is that, in a democracy, the people govern
themselves and, to do so, they must have unabrilgedom of speech. Only a well-informed
citizenry can effectively govern (Meiklejohn, 196V¥pting, Meiklejohn (1961) argues, “is
merely the external expression of a wide and devatsmber of activities by means of which
citizens attempt to meet the responsibilities okimg judgments, which that freedom to govern
lays upon them” (p. 255). Furthermore, this theafr{{s]elf government can only exist insofar
as the voters acquire the intelligence, integagnsitivity, and generous devotion to the general

welfare that, in theory, casting a ballot is asstitweexpress” (Meiklejohn, 1961, p. 255). In
13



these ways, freedom of expression, access to iafttwmand voting all combine to create the

ideal representative democracy that the Frameesdied.

14



CHAPTER TWO:

RESEARCH

Resear ch Questions

In this study, a serious inquiry into the Supre@murt’'s decision will take place. The
rationale used by the five justice majority will bested against the rationale of the dissenting
justices. The Court used multiple tests to deteentire constitutionality of th€itizens United
decision. These tests and their rationale are isaatl in the opinion of the Court and the

subsequent dissent.

RQ1: What was the rationale of the Supreme Couism in theCitizens Unitectase?

RQ2: What flaws did the minority find in the Codecision?

M ethodology

The research questions above will be answered dghrawdetailed case study of the
Citizens Unitednajority decision and dissent, followed by a distois of the case in the context
of the theories introduced in the previous sectidime case study will detail the rationale used in
deciding the case. This rationale will then bedestgainst the reasoning in the dissent, the

political communication theories above, and criéigjby scholars.

15



TheCase
Majority Opinion

TheCitizens Uniteddecision was concerned with specific sectionief2002 Bipartisan

Campaign Reform Act.

Historically, corporations and unions were proladitfrom using general treasury funds
to make direct contributions to candidatésThe 2002 BCRA amended the law so that
corporations or unions were also prohibited fronkimgiindependent expenditures on any
electioneering communication$These electioneering communications are definedrmas
broadcast, cable, or satellite communication” thefers to a clearly identified candidate for
Federal office" and is made within 30 days of arariy or 60 days of a general electt§iThe
Citizens Uniteccase began when the nonprofit created a moviemhstritical of the
democratic candidate, Hillary Clinton, which thganmization wanted to make available through
video-on-demand within the 30 day period precedi®g2008 primary electiors However,
because they believed that both the film and thveidements related to it fell within BCRA'’s
section 441b ban on corporate-funded independgranehtures, and its broadcast might,
therefore subject the organization to civil anichimal penalties? Citizens United brought an
action to the Federal District Court for the Distrof Columbia seeking “declaratory and

injunctive relief against the FEC,” on the groumlaist the ban was unconstitutional as it applied

12 U.S.C. § 441b(b)(2)
*2 Citizens United v. FEC, 558 U.S. 310, 320 (2010)
32 USCS § 441b
> 2 USCS § 434(f)(3)(A)
:: Citizens United v. FEC, 558 U.S. 310, 321(2010)
Id.
16



to the “Hillary” movie and that BCRA's disclaimenddisclosure requiremertsyere
unconstitutional as applied to the movie and tatitihee ads promoting €. The lower court

denied the request for an injunction, and the easeappealed up to the Supreme Court.

The Supreme Court first addressed Citizen Uniteldisn that the ban under section
441b did not apply to the movigjllary because it was not technically an electioneering
communication. Citizens United argued that, althotige movie met the requirements of a cable
communication with a clearly identified candidabe federal office, it was not an electioneering
communication because of its video-on-demand statusy contended that video-on demand
did not fall within the “publicly distributed” reguement because the movie would be viewed
only by a requesting single household, far shothef50,000 persons noted in the electioneering
communication definition of the BCRR.The lower court ruled in favor of the FEC. On aglpe
the Supreme Court also agreed that the definirtgifat the requirement was the amount of
cable subscribers, rather than the persons peeholssrequesting the movie. Since the movie
had the ability to reach more than 30 million suitsrs, the Court said, it fell within the
definition of an electioneering communicatifrithe Court moved on to Citizen United’s second
claim that “BCRA's disclaimer and disclosure regments...are unconstitutional as applied to
Hillary and to the three ads for the movi&."The Court also upheld the constitutionality of the
disclaimer and disclosure requirements. Once thesler, narrower claims were settled, the
court moved on to the larger issue of whether $4#fithe BCRA which banned electioneering

communications between the days immediately pracgitie elections was constitutional, or if
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the Court should overrulgustin v. Michigan Chamber of Commeétcand parts oMcConnell v.
Federal Election Commissidiboth of which had upheld these types of baie Court sought
to determine this time the facial validity of th&l&1b ban instead of focusing on an as-applied
challenge for a number of reasons. The court fadbat“even if a party could somehow waive a
facial challenge while preserving an as-appliedlehge, that would not prevent the Court
from...addressing the facial validity of section 44fite ban on electioneering) in this ca&.”
Furthermore, the Court noted, Citizens United’'sm@aim was that the statute was a violation
of the First Amendmenrf. This meant that the Court had to determine whetfestatute, as a
whole, violated the constitution. The Court fastkoato three rationalizations for examining the

constitutionality of the entire statute, as oppasethe smaller exemption.

First, the Court pointed out Citizens United’s argant that, because is the organizations
was only partially funded by corporations, it sitbbe exempt from these provisions. The Court
found that, if there are to be exceptions for egtitvhich are partially corporate, there would be
confusion in the process of determining which égitould speak and which could AidThe

decision would, thus, burden the speaker and tha @oth bookkeeping minutia, the Court said.

Second, the Court was concerned about the timeatest in section 441b, which meant
that, were the court to adopt exemptions and eiaeptit could cause confusion and a slowing
of the political speech process, when the weeksrbefn election, the very time period during
which the BCRA prohibited advertisements that nacewlidates, were the most vital to the

political process.
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Justice Anthony Kennedy, in his majority opiniomdsthat “[a] speaker's ability to
engage in political speech that could have a chahpersuading voters is stifled if the speaker

must first commence a protracted laws(lt.”

Speech that may be effective in the weeks beforeution may never see the light of
day if the speakers must first prove their abiltyspeak in court, the Court majority said. The
Court noted that th€itizens Uniteccase was a prime example of this, as Citizens Wifiitst
brought its action in 2008, but the case was noideel for another two years, well after the

election had ended.

Third, the Court noted, “is the primary importarfespeech itself to the integrity of the
election process. As additional rules are createdegulating political speech, any speech
arguably within their reach is chille§®Thus, the Court likened the extensive burden plare
corporate speech to licensing laws in 16th- ant-téntury England, which the Court said were
exactly the type of “laws and governmental prastidbat the First Amendment aimed to
prohibit.”®® These licensing laws created an environment of getear of battling the
government in order to speak. This fear, the Csaid, creates a chilling effect. Essentially, the
Court said that persons, or corporations, facel dafending their speech against the FEC, may

decide instead to abstain from speaking, theredmjie to a chilling effect on speeth.

The Court said that the section 441b prohibitiors @a outright ban on corporate speech,
punishable as a felofiyand any law that bans speech, regardless of #akeps corporate

identity, was in direct conflict with the First Amément. The Court dismissed the FEC
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argument that PACs provided an alternate meansrofriunication for corporations that would
negate the finding that corporations were withopobtical voice under BCRA. The Court did

not see PACs as representing the corporation. Dt Gaid:

A PAC is a separate association from the corparaso the PAC exemption from §
441b's expenditure ban, § 441b(b)(2), does nowvatlarporations to speak. Even if a
PAC could somehow allow a corporation to speak-iaddes not--the option to form
PACs does not alleviate the First Amendment probleith 8 441b. PACs are
burdensome alternatives; they are expensive torask@i and subject to extensive
regulations. For example, every PAC must appotreasurer, forward donations to the
treasurer promptly, keep detailed records of tkeatities of the persons making
donations, preserve receipts for three years, indrf organization statement and report
changes to this information within 10 ddys.

Thus, the Court struck down the argument that PA€svalid alternatives to corporate speech.

The Court’s majority opinion was that a restrintion corporate independent
expenditures limits the amount and quality of speiache political procesS. Political speech,
Kennedy said in his majority opinion, is an “essamhechanism of democracy,” and “must
prevail against laws that would suppress {tThe Court majority thus saw section 441b’s ban on
speech as a direct violation of the First Amendniesafar as it burdened corporations and
viewed some speakers more favorably than othersnfBed on mistrust of governmental
power, the First Amendment stands against attetoptsfavor certain subjects or viewpoints,”
Kennedy said in his majority opinion in which hesnained by justices Scalia, Thomas, Roberts
and Alito.”® Limiting corporations from speaking in any waye tBourt said, amounted to

favoring certain speakers, and was, perhaps, adbeansorship. “Speech restrictions based on
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the identity of the speaker are all too often syreomeans to control content,” Kennedy said in

his majority opinion’®

The Court noted that corporations and labor unf@nse been limited in their direct
contribution to candidates for centuries, whiledpendent expenditures have been the subject of
a back-and-forth debate. Congress first limiteegpehdent expenditures by corporations and
labor unions in 1946’ This regulation was subject to scrutiny for yeamd was finally nullified
in Buckley v. Vale® and again irFirst National Bank of Boston v. Belloffi. Justice Kennedy
said “it is important to note that the reasoningd aolding ofBellotti did not rest on the existence
of a viewpoint-discriminatory statute. It restedtbe principle that the Government lacks the
power to ban corporations from speakifiyJustice Kennedy admits, though, that Bedlotti
case was decided in reference to referenda issuksa to the election of candidafésthe law
remained in place until the BCRA was passed an&thpreme Court rendered Asistin

decision.

The Court carefully distinguished the decisioi\irstin,where the Michigan Chamber of
Commerce was prohibited from endorsing a candiftaiteffice. In Austinthe law was upheld
by the Court based on a new rationale: antidistortiAustinfound a compelling governmental
interest in preventing ‘the corrosive and distagtéffects of inmense aggregations of wealffi.”
This rationale is noted in the BCRA but is combimeth two other rationales: anticorruption

and shareholder protection. The Court took isstle both of these rationales.
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First, if the antidistortion rationale were legiaite, the Court said, then the government
could ban any form of communication by a corporatiased solely on the speaker’s identity.
Although, the Court said, the FEC had argued thzas never “applied this statute to a book,’
and if it did, ‘there would be quite [a] good asphed challenge.”® This rationale for the ban
on speech conflicted with the spirit of the Firsh@éndment. Although iAustinthe Supreme
Court held that the government had a responsiliditymit corporations’ ability to speak in
order to balance the marketplace of ide8&sickleyrejected the premise that the Government has

an interest ‘in equalizing the relative abilityinflividuals and groups to influence the outcome

184

of elections,”™" the Court said. This is the case even if the pigtiontributions to the

corporation have little to do with the politicabiging of the corporatioft. This provision would
also need to make exceptions for news corporatibhas been established that exceptions to

laws for media are unconstitutional.

The law's exception for media corporations is,terown terms, all but an admission of
the invalidity of the antidistortion rationale...tl&v exempts some corporations but
covers others, even though both have the needaantiive to communicate their views.
The exemption applies to media corporations owmembotrolled by corporations that
have diverse and substantial investments and fpeaticin endeavors other than news. So
even assuming the most doubtful proposition thavas organization has a right to speak
when others do not, the exemption would allow agbamerate that owns both a media
business and an unrelated business to influencentrol the media in order to advance
its overall business interest. At the same timmesother corporation, with an identical
business interest but no media outlet in its owmiprstructure, would be forbidden to
speak or inform the public about the same issuis. differential treatment cannot be
squared with the First Amendméfit.

Kennedy also noted that the BCRA did not targejdaaggregations of wealth, but simply the

corporate forms of wealth. If the laws aimed awprdging corruption by the wealthy, Kennedy
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said, the law should be defined as stfctEven if § 441b's expenditure ban were constituip
wealthy corporations could still lobby elected offfils, although smaller corporations may not
have the resources to do so. And wealthy indivlaald unincorporated associations can spend

unlimited amounts on independent expendituf&s.”

The Court also disapproved of the anticorruptationale inAustin The Court in
Citizens Unitedsaid, the FEC had argued that “corporate polispalech can be banned in order
to prevent corruption or its appearan€®li Buckleythe Court had limited corporations’ ability
to make direct contributions to candidates basetherfiear ofjuid pro quocorruption® This
limitation did not extend to independent expenditupecause “[b]y definition, an independent
expenditure is political speech presented to thetetate that is not coordinated with a
candidate. The fact that a corporation, or angosipeaker, is willing to spend money to try to

persuade voters presupposes that the people hawitithate influence over elected officiafs.”

Another rationale for section 441b’s ban is that government has an interest in
protecting dissenting shareholders in corporatistzavever, Justice Kennedy found the statute

“both underinclusive and over inclusive.” The Cosaid:

...the statute is both underinclusive and overingkisAs to the first, if Congress had
been seeking to protect dissenting shareholdessutd not have banned corporate
speech in only certain media within 30 or 60 dagf®ie an election. A dissenting
shareholder's interests would be implicated by dpé@eany media at any time. As to the
second, the statute is overinclusive because #rsaall corporations, including nonprofit
corporations and for-profit corporations with osipgle shareholders.
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While Kennedy acknowledged concerns about forgifinence over politics® he

nonetheless, attacked tAastindecision.

According to KennedyAustinstands as the only case in which the court fouat th
corporate independent expenditures may be banters, The majority irCitizens Unitedound
itself bound to abandon the principlestére decisisthe principle in British law that past
judgments should stand and that undergirds theideaif precedenStare decisidKennedy
said, was not an absolute rule of law, but wasidegi Kennedy noted that there were certain
principles that the Court could apply to circumvprécedent. The majority i@itizen United
found thatAustinwas not well reasoned, and therefore should beweelr Kennedy explained
that, when defending the decisionAastin,the Court had focused on the corruption rather than
the antidistortion rationale. This avoidance, thegorty saw as an admission of the weakness of
the Court’s rationale. On the basis of this andva éther reasons, the Court found that it was
justified in overrulingAustin, Austinand returning “to the principle establishedinckleyand
Bellotti that the Government may not suppress politicatsip@n the basis of the speaker's
corporate identity.” The Court added, “No suffidiggovernmental interest justifies limits on the

political speech of nonprofit or for-profit corpdi@ns.™>

In addition toAustin, The Supreme Court decision partly overturbMaConnell And,
with Austingone, the Court eliminated all restrictions on cogpe independent expenditures,
thereby invalidating “not only “BCRA Section 203t also 2 U.S.C. 441Db's prohibition on the

use of corporate treasury funds for express adyotac
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However, the Court resisted Citizen’s United’sldrgge to the disclaimer and disclosure

requirements in the BCRA.

Dissent

Justice John Paul Stevens wrote the dissent,ddiggustices Ginsberg, Breyer and
Sonia Sottomayor, in what is generally considersgdiated argument. Justice Stevens disagreed
with nearly every rationale used by the majoritydach its decision. The first point made by
Stevens was that the question of whether or novésturnAustinand parts oMcConnellshould
never have been addressed by the Court becausenthemo basis for revisiting the decision
based on the arguments before the Cllustice Stevens said, “Our colleagues' suggestamn t
‘we are asked to reconsider Austin and, in effel@Connell,” would be more accurate if

rephrased to state that ‘we have asked ourselvescbnsider those caseb.”

Stevens said that Citizens United had never filéatel challenge to the BCRA at the
Supreme Court level. The facial challenge filethatdistrict court level had been dismissed and
had not been revisited by Citizens United in iteeg to the Supreme CodftThus, Citizens
United’s challenge téustin,was done on an as-applied basis and was not lerchalto the

constitutionality of the decision.

The Court’s decision to invalidateustinandMcConnel| Stevens wrote, stems from a

lack of judicial restraint® Justice Stevens cites a long standing principt@fCourt that it

%7 Citizens United v. FEC, 558 U.S. 310, 396 (2010)

% Citizens United v. FEC, 558 U.S. 310, 396 (2010)

% Citizens United v. FEC, 558 U.S. 310, 397 (2010)

190 Citizens United v. FEC, 558 U.S. 310, 399 (2010)
25



should never anticipate a constitutional issue @imene is being argued, and that the Court
should act with prudence so as not to undermine ¢gw. Justice Stevens used a grand analogy,
“The Court operates with a sledge hammer rather #hscalpel when it strikes down one of
Congress' most significant efforts to regulatertiie that corporations and unions play in
electoral politics. It compounds the offense by ligipy striking down a great many state laws

as well 1%t

When Citizens United first brought its action agaithe FEC, they did so on a facial
challenge against section 203 of the BCRA. In pridary hearing at the District Court level, the
FEC requested time to gather evidence of the aeftedts of section 203 on corporations and
labor unions. Before such information could be gegll, Citizens United retracted its facial
challenge in favor of the as-applied challenge.ddemfacial challenge was never before the
Court and when the Supreme Court decided to ruke facial challenge, it gave Citizens United
“perverse litigating advantage over its adversatyich was deprived of the opportunity to

gather and present information necessary to itsttaly Stevens saitf’?

Stevens therefore challenged the Court’s decisionle on the facial validity rather than
on an as-applied basis, accusing the majority ot overreach. He said, “[t] he fact that a
Court can hypothesize situations in which a statutght, at some point down the line, pose
some unforeseen as-applied problems, does not clmseto meeting the standard for a facial

challenge.”™®?
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Apart from the fact that the majority’s decisiotl feutside of the scope of the original
case, Stevens also criticized the ‘chilling effeationale used by the Court to justify the facial
challenge of section 203 of the BCRA. There wagvidence, the Justice said, that these
provisions have had any negative effect on the atauquality of political speech. In fact,
previous Supreme Court cases, nankhZ v Wisconsin Right to Life, In& carved out specific
protection for all corporate speech on topics othan express advocacy. Thus, the narrowest
grounds had already been established by the QoWidconsin Right to Lifdeaving little room

for a facial challengé®

While Justice Stevens acknowledged that the mgjsiitaim that certain as-applied
challenges led invariably to questions of constnality had some merif® The challenge
brought by Citizens United was that provisionsh&f BCRA did not apply to the movidillary
because of its video-on-demand status and the izagam’s status as a non-profit funded by
individuals. “Success on either of these claims ot necessarily carry any implications for
the validity of 8 203 as applied to other typeddadcasts, other types of corporations, or

unions,” Stevens said’

After reviewing the reason why the Court was erousein its decision to rule on facial
validity rather than the as-applied challenge Whas before it, Justice Stevens noted that there
were three ways the Court could have decided the icefavor of Citizens United on narrower
grounds that did not interfere with the precedEnst, the Court could have ruled that video-on-

demand broadcasts do not qualify as electioneeongmunication under section 203 of the
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BCRA.!? Secondly, the Court could have expanded the eicreptarved out ifrederal

Election Commission v. Massachusetts Citizensifer Inc!°® These exceptions were made for
groups whose sole purpose was political activity whose treasury funds were funded
predominantly through individuals and not for-ptaforporations. An expansion of these
exceptions “would be perfectly easy to understaraiadminister.*'° Lastly, the Court could

have simply accepted Citizens United’s as-appl@tsttutional challenge.

Justice Stevens moved on to look at the Courtismate for overturninghustin,and its
subsequent divergence from the principlstafe decisisStevens said that the Court majority
took the decision to overtuAwstin not because of evidence of its weakness, butiseaaf a
general distaste for the case. Thus, Stevenstsaid tvas no empirical evidence of either the
claim by the majority thaAustinwas poorly reasoned or that it has been subseguentl
‘undermined by experience,’ bttt Furthermore, Stevens said by abandostage decisisand
in overturningAustin,the Court effectively undermined every case afélderal and state level
that had relied on its findings. “The Federal Casgrhas relied on this authority for a
comparable stretch of time, and it specificallyg@lonAustinthroughout the years it spent
developing and debating BCRA,” Stevens said. “Tdtaltrecord it compiled was 100,000 pages
long. Pulling out the rug beneath Congress aftimn@hg the constitutionality of § 203 six years
ago shows great disrespect for a coequal braltéristice Stevens eloquently asserts that “the

only thing that has changed sinsastinandMcConnellis the composition of this Court*®
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The dissent also questioned the merits of the ntggrationale for overturningwustin.
First, Stevens said, the majority’s claim tAaistin, McConnelland section 203 of the BCRA
constitute a ‘ban’ on political speech was incarseeceAustinandMcConnellboth “provide
exemptions for PACs, separate segregated fundsliskted by a corporation for political
purposes*“ The BCRA also left stockholders, families, and &yees free to create separate
funds for purposes of their political speech. Tregamty had said that the PACs are burdensome
to administer, but Justice Stevens countered tA&sRare no more burdensome than the

disclosure and disclaimer requirements upheld bynhjority opinion-* Stevens said:

In many ways, then, § 203 functions as a sourddctsn or a time, place, and
manner restriction. It applies in a viewpoint-nalfashion to a narrow subset of
advocacy messages about clearly identified carebdat federal office, made
during discrete time periods through discrete ck&nnn the case at hand, all
Citizens United needed to do to broadcast Hillagkitrbefore the primary was to
abjure business contributions or use the fundsiRAC, which by its own
account is "one of the most active conservative ®WCAmerica,"” Citizens
United Political Victory Fundhttp://www.cupvf.orgt*®

Justice Stevens also took exception to the majsritysertion that the cases and
provisions overturned i€itizens Uniteddiscriminated on the basis of the speaker’s itieatd
that such discrimination was unconstitutional. Btevens noted that, “we have held that speech
can be regulated differentially on account of theaker's identity, when identity is understood in
categorical or institutional terms. The Governnreaitinely places special restrictions on the
speech rights of students, prisoners, membersoAtimed Forces, foreigners, and its own
employees™’ For Stevens, these exceptions were appropriate thieegovernment had a
legitimate interest in curtailing the speaking tgybf these individuals. Justice Stevens agreed

with the majority that political speech was affaidbe most protection under the First
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Amendment. Nonetheless, even this type of speheh]ustice said, can be regulated in special
circumstances$'® In cases involving the corporate form rather ttrenindividual, regulating

political speech is even more reasonable to JuSteeens.

To illustrate his point, Justice Stevens providdustorical account of what the Framer’s
regarded as the corporate form and what rightsthestitutions held. The Justice does this also
to point out some seeming inconsistencies withmhgrity’s idea of the First Amendment’s
original intention. Justice Stevens also quotetbhisal scholars who identify that “[tjhose few
corporations that existed at the founding were @igbd by grant of a special legislative charter.
Corporate sponsors would petition the legislatangl the legislature, if amenable, would issue a
charter that specified the corporation's powersmmgoses*'® Thus, corporation had
traditionally relied on the government for the anrity to use any powers, whether or not the
power related to speech. The constitutional frapf&tevens, argues, would have had a distrust
of the corporate business form and almost certaildynot envision corporations taking

advantage of the First Amendment's free speectsefzi

From the historical context of the Free Speech sdadustice Stevens looked to the
legislative history of corporate speech. The fuiste of legislature that the Justice looked upon
was the 1907 Tillman Act! This act banned all corporate donations to canesdar parties.

The act noted the evils that corporate wealth cbultg to electoral process. The act had two
basic considerations: “first, the enormous powepamtions had come to wield in federal

elections, with the accompanying threat of botlalctorruption and a public perception of
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corruption; and second, a respect for the intereshareholders and members in preventing the
use of their money to support candidates they aghtJ$? Justice Stevens also noted the Taft-
Hartley Act of 19472 which extended the ban on corporate contributiorisclude corporate

independent expenditures.

From this point, Justice Stevens turned to the fakddection Campaign Act (FECA) of
1971***in which the government “codified the option farporations and unions to create PACs
to finance contributions and expenditures forbidttethe corporation or union itseff*® This
piece of legislature, Stevens said, prompted tlcesaba inBuckley v Valean which the
constitutionality of FECA was challenged almostirehy. In this case, the Court had
distinguished between contributions and expenditutaut its silence on corporations only
reinforced the understanding that corporate experedi could be treated differently from
individual expenditures,” Stevens safd These treatments were carefully explore&cC v
Wisconsin Right to Life, InendFederal Election Commission v. Massachusetts Qisizer
Life, Inc.In both cases, special exemptions were madedw @lbrporations to use general
treasury funds to make independent expenditurekiraiboth cases “Not a single Justice [in the
majority or dissent] suggested that regulationarporate political speech could be no more
stringent than of speech by an individui’Justice Stevens also listed several court deaision

that had affirmed the holding #ustin,the next in the line of cases that support theediss

Stevens pointed to the fact that corporations wglle after Austincircumventing the

regulations that sought to prevent them from makiege independent expenditures. It was this
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environment that led to the adoption of the BCRA @s infamous § 203. These regulations,
nonetheless, had been affirmedoConnellwhere the majority cites, again, the rationale of
Austinand its protection from the large aggregates @ltheamassed with help of the corporate

form 128

Justice Stevens also disagreed with the majoritsgsofBuckleyandBellotti, to discount
Austinas an outlier in campaign jurisprudence. “In then€s view,BuckleyandBellotti
decisively rejected the possibility of distinguispicorporations from natural persons in the
1970's.*% The majority saw the equalization of voices as@on that was foreign in First
Amendment law and cited a paragraph fiduckleyto illustrate this point. However, Stevens
said, this interpretation @uckleywas erroneous. Stevens said thastin’srationale was not
based mainly in the equalization of voices, or faxppsome voices over others, but rather on
“the need to confront the distinctive corruptinggrdial of corporate electoral advocacy
financed by general treasury dollaté>He, therefore, found it implausible “thRtickley
covertly invalidated FECA's separate corporatearidn campaign expenditure restriction, 8§
610 (now codified at 2 U.S.C. § 441Db), even thotgtt restriction had been on the books for

decades beforBuckleyand would remain on the books, undisturbed, foades after***

Justice Stevens also questioned the majority’sradice taBellotti. The Court, Stevens
says, relies on a faulty view BEllotti that rests omellotti’s holding that forbade distinctions
between individual and corporate independent expaes. > Justice Stevens said that the

Bellotti Court ruled with a designed limitation. The majprit Bellotti noted that “"our
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consideration of a corporation's right to speakssaoes of general public interest implies no
comparable right in the quite different contexpafticipation in a political campaign for
election to public office*®* Unlike theCitizens Unitectase, the issue Bellotti was one of
referenda and the ban on expenditures in Massaithase¢hat time had left no alternatives for
corporations to speak through PACs or any othemsieéehese distinctions, Stevens argued,

align the rationale dBellotti with that ofAustinandMcConnell.

Next, Justice Stevens tackled the rationales améhtbrests at stake in the cases
discussed above and reasons why these intereserinent to Citizens United’s case. Justice
Stevens turned first to the anticorruption ratiendle said the Court’s position on corruption
was that a “belief thajuid pro quoarrangements can be neatly demarcated from ottpoper
influences does not accord with the theory or tgali politics.”** This idea did not, however,
align with the evidence that Congress found whepg@ring the BCRA. The Judge tasked with
reviewing this record found many “relationshipsdependency” and “threats of corruption that
are far more destructive to a democratic socieay the odd bribe!*® Even the appearance of
corruption is rationale enough for regulating caimgpdinance. ThduckleyCourt noted this in
its opinion. The confidence of the voters is kewirepresentative democracy. “A democracy
cannot function effectively when its constituentmieers believe laws are being bought and
sold.”3® While Buckleyleft the question of independent expenditures bitsdinal opinion, it

left the door open to allow later regulations topassed. “The opinion reasoned that an

133 First National Bank of Boston v. Bellotti, 435 U655, 788 (1978)
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expenditure limitation covering only express adwyc@.e., magic words) would likely be

ineffectual, a problem that Congress tackled in BCE’

Justice Stevens’ views on the anticorruption ratiercenter around the reports made in
the months leading up to the BCRA. These repot&ague corruption in the form of
independent expenditures. Although the majority $&id there was no actual proof of
corruption in the form of selling votes for expedes, Stevens reasoned that “[iJt would have
been quite remarkable if Congress had createdoad eletailing such behavior by its own
Members.*3 Justice Stevens quotes the briefings in his disseting that “[o]ne prominent
lobbyist went so far as to state, in uncontrovetéstimony, that ‘unregulated expenditures--
whether soft money donations to the parties orisglicampaigns--can sometimes generate far
more influence than direct campaign contributi6is. This influence is the precise thing the
Austin,the BCRA, andVicConnellsought to curb through regulation of corporateepehdent

expenditures.

Like the majority, Justice Stevens focused spexttahtion onAustin’santidistortion
rationale, but he disagreed with their label ofdhédistortion rationale as a discriminatory
legislation aimed at silencing or favoring a viewpoStevens said that the rationale is simply
another anticorruption reasoning insofar as isfmaply a variant on the classic governmental
interest in protecting against improper influencasfficeholders that debilitate the democratic
process.**® From here Stevens retracidstin’sdefinitions of corporations in order to

illuminate the need for special regulation sepafrate the regulation of individual independent

137 Citizens United v. FEC, 558 U.S. 340, 453 (2010)
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expenditures. These special definitions includetéchliability, perpetual life, favorable

treatment in amassing wealth, the ability to betimdied by foreign interests, and a structure of
employees that maximize effectivené§sStevens then raised the question of who speaks whe
a corporation uses general treasury funds to kdiggiads. “Presumably it is not the customers or
employees, who typically have no say in such matlecannot realistically be said to be the
shareholders, who tend to be far removed from #yetd-day decisions of the firm and whose
political preferences may be opaque/e to managehtevens said:*? If the shareholders are

not speaking, and corporations are left with vasioutlets for speech elsewhere, what then is the

majority’s claim to First Amendment protection?

Justice Stevens blasted the majority’s reliandesidecision on listener protection in the
marketplace. The Court had focused “not on thearatmpn's right to electioneer, but rather on
the listener's interest in hearing what every fmesipeaker may have to sd§>The majority
had said that regulating the electioneering comuoaitin of a corporation deprives the
marketplace of certain ideas. Stevens contendecthigary, that the corporate form allows for
easier accumulation of wealth than does the indaliform. The accumulation of wealth being
the corporation’s main purpose, it is easy surrttiaé any viewpoint a corporation wished to
express would be in pursuit of further capitalelections where corporations’ speech is
controlled by foreign interest, the viewpoints log tcorporation would have little to know
reflection on the voters’ viewpoints. Also, if camations with large aggregations of wealth buy

the majority of advertising time in the days prengdan election, it would create the view that
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elections were controlled by corporatidfi§Justice Stevens attacks, also, the majority’stioosi
that there can be no such thing as too much spaadrthat silencing corporations deprives the
electorate of valuable viewpoints. “In the real ldpwe have seen, corporate domination of the
airwaves prior to an election may decrease theagediistener's exposure to relevant viewpoints,
and it may diminish citizens' willingness and capaio participate in the democratic

process.**

The majority believed that the exemption for mezbgporations under § 203, meant that
exemptions were required for other corporation® iajority saw this as an identity-based

discrimination. To this the Justice replies:

Under the majority's view, the legislature is tidasnned if it does and damned if
it doesn't. If the legislature gives media corpiorat an exemption from
electioneering regulations that apply to other oompons, it violates the newly
minted First Amendment rule against identity-bagistinctions. If the

legislature does not give media corporations amgtien, it violates the First
Amendment rights of the press. The only way ouhi invented bind: no
regulations whatsoeveét?

The majority had also dismissed the shareholdédegtion rationale finding it unconvincing
While Justice Stevens found some merit in the mosthat some shareholders may disagree
with the electioneering of a corporation in whibley have interest, he agreed with the majority
that this rationale was week on its own. Rathem @sistin the Justice sees this rationale as
complementary to the antidistortion rationale i tways. First, it helps identify that when a
corporation speaks it may bolster the views of seheeholders while suppressing others.
Secondly, it gives more reason to the idea thgiarate expenditures have little to nothing to do

with the views of the electorate. “The shareholgt®tection rationale, in other words, bolsters
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the conclusion that restrictions on corporate eeeering can serve both speakers' and listeners'

interests, as well as the anticorruption inter&&t.”

147 Citizens United v. FEC 558 U.S. 340, 478 (2010)
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CHAPTER THREE:

DISCUSSION

Literature Review

TheCitizens Uniteddecision has been criticized and discussed atHeMyltitudes of
television personalities, political theorists, dagyers have debated the issue of corporate
expenditures. The print media and the internet lee® abuzz with opinions on both sides.
There have been more than a few scholarly artigtéten on the subject. The following

scholarly articles are among the most recent aadnibst important additions to the discussion.

Before considering critiques €@fitizens Unitedit is important to understand the doctrine
of stare decisisvhich was discussed at length in the decisiondisgkent. The doctrine stare
decisis Latin for let past decisions stand, from its jien in British law has been the basis for
judicial precedent. The court's reliance on judipracedent is a main protection that citizens
have against arbitrariness and bias in judicialsi@es. According to Berland (2011) in the U.S.
stare decisishelps ensure that the law develops 'in a pried@nd intelligible fashion™ (p.

699). While admittedly, "not an inexorable commdnstaredecisis"promotes the even handed
predictable and consistent development of legatjnies, fosters reliance on judicial decisions,
and contributes to the actual and perceived irntiegfithe judicial process™ (Berland, 2011, p.
699). Berland (2011) suggests thtdre decisiss needed precisely because "what is right' is

often not strictly a legal question but insteagant a political question determined by the make
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up and disposition of the Supreme Court Justiqes699). This position seems to fall squarely
within the discussion of what happened in Citizém&ed where a majority conservative five
justices overturned precedent established in 1990rhuch larger majority. That a small
majority in the Supreme Court could in one fell sp@verride an existing precedential decision

is troubling for the judicial system and the pe&pleght to justice.

Richard Briffault (2011) discusses t@#izens Unitectase focusing attention on the
disclosure rules contained therein and the effefctise case on political nonprofit entities.
Briffault (2011) explains that the “principal foco$ both legislative and litigation efforts since
Citizens Unitechas been disclosure, that is the publicizing efrthmes and affiliations of the
individuals and firms financing campaign activifyy. 2). The move in this direction has been a
result of the “current public controversy over thectoral role of nonprofits” and “the lack of
disclosure of the identities of the donors to theseprofits” (Briffault, 2011, p. 2). The article
explores the history of campaign finance law atsdength. It is important to note that special
attention is given téustin v. Michigan Chamber of Comméf€andMcConnell v. FEE*in
this article. These two cases are of particularortgmce because they reflect the Supreme

Court’s opposing view of corporate independent exltares in elections.

The fact that the author spends significant spacthese cases is an early indication of
opinion. After the extensive discussion of caséolnys Briffault (2011) identifies the possible
problems within the disclosure requirement€itizens United“There is considerable evidence
that business corporations prefer not to spenkdaim bwn names but, instead, to act through

nonprofit intermediaries, such as (c)(4) advocaggnizations or (c)(6) trade associations or

198494 U.S. 652 (1990)
149540 U.S. 93 (2003)
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chambers of commerce. This can facilitate the pgadf funds from many like-minded
corporate donors and the hiring of political stgaés to determine where those funds can be
used to the greatest political effect. Under curltaw, it may also make it possible for the
corporations actually funding the nonprofit...to aldisclosure” (Briffault, 2011, pp. 9-10).

The author then takes time to explain every nuantlee disclosure dilemma. This includes
defining what the disclosures contain, when disgles take place, differences between
individual and corporate donor disclosures, andlifferences between donations for campaign
finance and communication. In conclusion, Briffazdtls for Congress to create more stringent
and straight-forward disclosure laws. This, hedwads can be achieved by following some

examples being set by State legislators, incluéiiogida, right now (Briffault, 2011, p. 24).

It is important now to refer back to Meiklejohnteebry of self governance which
highlights the role in a democracy of the peodléhé system of government is to operate at its
fullest capacity, the public must be informed (Mej&hn, 1967). The disclosure subtleties and
shadowy functions of Political Action Committee®A® make it difficult for the public to be

truly informed about the stakeholders in electi(fRaskin 2012).

Nancy J. Whitmore’s (2012) artickacing the Fear: A Free Market Approach for
Economic Expressiodeals with the realities of “deceptive economitivéiees” that face the
country in the form of uninhibited corporate paléi speech (p. 1). The author’s approach to the
subject from a First Amendment theoretical backgexamines the effect of the decision on
the understanding the meaning of free speech. Adwy most often in Supreme Court freedom
of expression decisions has been the Marketplat#eak theory discussed above. This article

tracks how the court’s reading of the First Amendtand the Marketplace theory have changed
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over the years. Whitmore (2012) remarks that, enlteginning, around 1791, courts viewed the

marketplace model as the epitome of free speech.

In First Amendment jurisprudence, public discussiod debate
have become deep-rooted and fundamental valuesthatquely
tied to an unfettered marketplace. To properly fiomg public
discussion must exist in an open, self-regulatirgketplace. A
marketplace in which coerced or forced silencdltsed to exist
will not reap the benefits sound reasoning andghtful
deliberation are said to produce. On the contathgavily
regulated marketplace will eventually lead to repien, hate and
instability. (p. 26)

Whitmore (2012) also discusses decisions over ¢laesyin which the Court considered
individual fulfillment and self-governance theoriésit notes that both have been overshadowed
by the marketplace approach to free speech. Timastresses that the CourtGitizen’s
United said that limiting independent expenditures byoaaite entities would discriminate
against speech based solely on the speaker’s ecostatus (Whitmore 2012). But Whitmore
(2012) concludes that, in poSitizens United/ears, government will face a “regulatory
dilemma” when trying to incorporate economic expres into the marketplace of ideas (p. 61).
The Court has set a precedent that no speech sbewlbpped or banned, but has also been
tasked with applying regulations to deter the digsation of false, misleading or distorted
information from groups with immense wealth (p).@2ather than greater restriction, Whitmore

(2012) notes the need for greater regulation.

Wilst (2011) looks at the Court’s decision frone tiealth industry’s perspective. The
author expresses a fear that corporate funds speadvertising for or against policy issues or on
campaigns for office could negatively affect thalkieindustry (Wilst, 2011). As an example of
the type of risk, the author uses “[c]orporate caigp contributions related to the health

insurance reform debate of 2009 to 2010” (Wilstl2®. 1174). In that race, “[c]orporate
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campaign contributions targeted members of congviesshad direct influence over health care
legislation” (Wilst, 2011, p. 1174). Wilst (2011us opposes theitizens Unitedlecision.Much

of the article is focused on the negative effeatarporate power, and especially the spending
power of insurance companies, on the health cagsiny and the health of the population at
large (Wilst 2011). Though not the first authodtwso, Wilst notes the ever rising cost of
running a campaign for federal office. “In the 2G68eral election cycle, the average cost to win
a US Senate seat was more than $8.5 million amdint@ House campaign, $1.4 million” (Wilst,
2011, p. 1175). That meant that the Senate cardvdatld have to “raise more than $23,000
every day for a year,” and a House candidate woatll to raise “almost $4,000 each day for a
year” (Wilst, 2011, p. 1175). Thus, Wilst (2011 xe®that in the wake @itizens Unitecho

campaign for political office can be run withoutrgorate funding.

Richard L. Hasen (2011) also criticizes the deaisnoCitizens Unitedbecause he says it
will cause confusion for lawmakers in the futuresidn (2011argues that the Court will have
trouble now in facing campaign finance laws thagsjion the scope of the ruling. One major
issue discussed in Hasen’s (2011) article is tlesipdity of foreign monies being used to

influence American politics.

Though these seem to be reasonable argumentsandaa ban on
foreign campaign spending, they run counter to nudriie key
assertions and suppositions of @ieizens Unitednajority. As the
dissent noted, a foreigner spending limitation widug an identity-
based restriction, which under the majority’s vierauld interfere
with the free speech rights of those who would wartear what
might be said in an election about a candidatendfe speech is
always better, and if ‘[tjhe First Amendment prasespeech and
speaker, and the ideas that flow from each,” thenhard to see
the basis for limiting speech simply by the identf the speaker.
In addition, the majority has declared that indejsm spending
simply cannot corrupt, and that in any case ingtiath and access
are not corruption. (p. 603)
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The author notes that, to avoid this effect, thegd®ernment may need to impose
limitations or bans on foreign campaign contribogidout could not do so without some
“doctrinal incoherence” with th€itizens Unitedcase (Hasen, 2011, p. 604). Hasen (2011) also
brings up the possibility of corruption in determiga criminal case as a result of corporate
spending in a judicial race (p. 613). The Coumiaitrdown this possibility, but Hasen asserts that
limiting expenditures in one instance for the appeeae of corruption but not in another case

seems inconsistent (Hansen, 2011).

The impact of th€itizens Unitedlecision has been examined in several differertsare
Indeed, every day more authors publish opiniontgherissues at stake. Behrens (2012) has
looked at the impact this decision may have intéixeworld, others have studied the impact of
the decision in political knowledge gap (Nadeaal&008). The author of greatest interest to
this study is Lawrence Lessig, a professor of laWarverd Law School. Lessig has written two
particularly poignant critiques of the decisiorGitizens Unitedpne of which was delivered
before the Senate. Lessig's testimony was givedubn24" 2012 and later published in

ProgressivgLessig 2012).

Lessig in his articleThe Founders Versus the Fundargues that the last decades have
seen a dramatic shift of influence in politics. §Bhift of influence is, as his titles suggestsiir
the people served in elections to those who fuadtieins (Lessig 2012). This, move Lessig
suggests, is the result of corruption. The demgonaev depends mainly on the funders of
elections and is not, as the Federalist papersestigggvas intended to be, ‘dependent on the
People alone’ (Lessig 2012). In the past few desdae writes, we have “evolved a government
that is not dependent on the people alone, buitteso dependent on the Funders. That

different and conflicting dependence is a corruptwd our Framer’s design, now made radically
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worse by the errors @itizens Unitetl (Lessig, 2012, p. 21). Lessig goes on to explhe
different corporate forms that were involved inipoél influence before th€itizens United
decision. Previous to the unlimited corporate iredefent expenditures allowed Bytizens

United,there were two main ways corporations could engagelitics.

First was the 501c(4). These nonprofit entitiesd@mngage in political spending as long
as political influence was not its primary purpdSéus, c(4)s had to spend 50 percent or more
of their funds on activities other than ‘politigafluence.’ In this way, the influence of c(4)

contributions was effectively taxed at a 50 percate” (Lessig, 2012, p. 21).

The other way a corporate body could engage inipalispeech was by contributing “to
independent political committees organized undetiae 527 of the Internal Revenue Code”
(Lessig, 2012, p. 21). These committees could sa&0&o of their funds on political activity so
long as they did not engage in ‘express advoc&yrporations could make unlimited
contributions to these PACs as long as their palittommunications were not deemed express
advocacy. In this way, corporations were free ef308% tax of c(4)s but were constrained under
fear of retribution by the FEC if their indirect\amtacy were to be seen as direct (Lessig 2012, p.
21). AfterCitizens Unitedthe limit on contributions to 527s engaging in diradvocacy was
removed. The unlimited size of these wholly podtientities gave rise to the name
‘SuperPACs.’ These SuperPACs are responsible éomajority of political spending in the
country now. Lessig cites statistics from the SghtliFoundation that report “in the 2011-12
cycle [by October 2012] more than a quarter ofiléohidollars ha[d] been raised by Super
PACs” (Lessig 2012, p. 20). The SuperPACs obtamrdaution from very few donors who
donate in unlimited amounts. “In the current [20f&3sidential election cycle, 0.000063 percent

of America—that's 196 citizens—have funded 80 petad individual Super PAC contributions
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up to now. Only twenty-two Americans— that’s sewaremillionths of 1 percent—account for
50 percent of that funding” (Lessig 2012, p. 2@s&ig (2012) closes this discussion with a call
to action. He prescribes a shift back, back taRtaner’s idea of a representative democracy not
dependent on campaign contribution by the wealthydependent on the people alone (Lessig

2012).

In a 2010, Lawrence Lessig defines the type afugion he sees in the pdSttizens
Unitedworld. Lessig defines this new age as one of usbibal corruption. In the article,
Democracy After Citizens Unitetessig defines institutional corruption as “afiuance,
financial or otherwise, within an economy of infloe, that weakens the effectiveness of an
institution, especially by weakening public trusttmat institution” (Lessig 2010, p. 11). The
institution that Lessig (2010) deals with in thrice is that of election to public office whickeh
writes is weakened by this institutional corruptlmetause campaigns are run by large
contributions. These “contributions are (1) anuefice, (2) within an economy of influence that
has (3)...weakened the ability of Congress to dwdgk by (4)...weakening public trust in
Congress” (Lessig 2010, p. 11). The idea heretigha Congress is entirely run by corrupt
individuals with bad motives. It is that the entiygstem that Congress uses to enter into office,
regardless of the individual morals of each candidareeds corruption by influence. This is an
evolutionary fact, Lessig (2010) argues, as Corsgilepends on large monetary contributions to
enter into a political race. It is this dependetina causes the corruption. “We all reward those
whom we depend upon, whether or not such rewasdrisistent with our ideals or objectives”
(Lessig 2010, p. 12). This type of corruption, thbunot as blatant an affront to our political
morality, still carries a damaging stigma. As mbiteBuckley v. Valeahe court has an “interest

in alleviating the corrupting influence of largentebutions” because of the “danger of candidate
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dependence on large contributiod¥ Even before th€itizens Unitedlecision, in the original
decisions where the Court opposed limiting indepah@xpenditures, the court still noted the
issue of political/monetary dependence. This systeminues today. As Lessig (2010) points
out “whether you get votes depends upon whethercgouwutspend your opponent; whether you
can outspend your opponent in turn depends upothe&hgou can raise enough money or
inspire others to spend money on your behalf” ). It is important to note the last line of that
reasoning: inspire others to raise money on yohalbeThis is how the democratic system in the
U.S. works today, alive today in the form of SUp&ECs, that endangers democracy with, at the

very least, the appearance of corruption througieddence on funders rather than voters.

Conclusion

Citizens Unitedvas decided primarily along party lines, with thajamity being the five
justices who had been appointed by Republicangeess, and the minority being the
Democratic justices. This stark political divisioray well have been facilitated by the change in
the guard on the Supreme Court bench. Certainhgtiseevidence that Rehnquist, based on his
earlier posturings in the Court in cases sucBeakotti where he dissented on the bases that
corporations were not natural persons and so shmnilte allowed to influence elections, may

not have concurred with the conservative majority.

Essentially, the message from this decision agpedne that the Supreme Court justices
are becoming more partisan in their decision makiings may also be true of the media as in

the weeks following the decision, Brown (2011) fduhat cable stations were also divided in

150424 U.S. 1 (1976)
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their coverage of the decision along partisan |imeth MSNBC being very critical of the
decision, Fox swinging between defensiveness auattality and CNN, though attempting to

remain unbiased, largely critical (Brown, 2011).

Citizens Unitedlew in the face of more than a century of U.Sidktdive and judicial

practice and it drew tremendous criticism.

One of the major traditional arguments againspa@te political speech was the effects
on corruption of the political process, the veryi-g@mstortion discussion that figured so heavily

in the majority and minority opinions—the one demytheir existence and the other affirming it.

In the 2012 presidential election, the first magtaction sinceitizens Unitedsome
$565,959,956 was spent by the now unshackled catipos toward the campaigns (Outside
Spending 2012). While the majority of this2$2,420,046 went to oppose President Obama
(Outside Spending 2012). Notwithstanding the lang®unt of funds given toward the
Republican campaign, Obama won convincingly, thougthas convincingly as in 2008. It could
be argued that this victory debunked the argumieotitacorruption, however, it is the view of
the researcher that this Election was an anomalyigtime elections corporate spending could

have a greater impact on the outcome.

It is, therefore, troubling that, as it appeansa iwhimsical moment, this slim majority on
the Supreme Court led to reverse and specificallglidate a direction in the law which has
been in the making over one hundred years. Anyaisabf this decision must address the

rationale for the existing limits on corporate pioll speech befor€itizens United.
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The starting place should BeickleyandBellotti, the two cases cited by the majority in
communications. Neither case can be argued todoénaark for the relaxation of limits to

corporate political speech.

The 1976 casduckley, while removing restrictions on expendigyjrepheld restrictions
on contributions by corporations to political cangpa, the former being pure speech that
enjoyed full protection. Nonetheless, far from lgeiamembered as a champion of freedom of
corporate political communications, this case visauthority for imposing limits on political
speechBellotti, on the other hand, has been distinguished becasisigvens said in his dissent,

the case involved a referenda question ratherdbfral involvement in election campaigns.

On the other hand, the majority’s decisiorCitizens Unitedo overturnAustinhas been
criticized as unnecessary, highhanded, and selirgeby Stevens. As argued by Stevens it was

also outside the Court’s authority.

The summary above identifies many flaws in the migjs opinion in this case. It has
been revealed, in the view of this research, thatdecision irCitizens Unitedvas poorly
reasoned. Furthermore, the principals espouseléomajority do not align with the free speech
theories above. Certainly the Court had some thieafground with the Marketplace of Ideas,
citing that more speech is always better than [Esis. does not necessarily mean that unlimited
corporate independent expenditures will lead tooaemobust political discourse. Indeed, the

opposite may be true.
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Citizens Uniteddestroyed a piece of the Bipartisan Campaign Refact which forbade
corporate expenditure of electioneering broadasitsn 90 days of a federal electidf- With
this freedom to dominate airwaves, corporate istsrand media gatekeepers have the ability to
limit, restrict, or otherwise silence opinions tlo@ipose corporate interests or high finance. The
marketplace’s theory that truth shall overcometfal®sts on the assumption that all opinions
are aired and weighed against each other befanaldiecision is made on the validity of ideas
(Mill, p.34 2003). Claims made within 90 days oé thlectoral process, especially claims made
without the benefit of exposure to dissenting amnsi, will not receive the benefit of being

legitimized or refuted by collision with those sited or marginalized ideas.

With no other way to be heard, many take to theessr “The failures of existing media
are revealed in the development of new media teepnnorthodox, unpopular, and new ideas.
Sit-ins and demonstrations testify to the inadegudold media as instruments to afford full
and effective hearing for all points of view” (Bar, 1967 p. 1647). The sit-ins of the Occupy
Movement are one indication of the failure of olddia in the age of the internet. The rule of
television has not ended and has furthered theualiyg of information reception. This example
of the Occupy movement can be used again in cotipmwith Barron’s observations: “It is a
measure of the jaded and warped standards of td&riet ideas which normally would never
be granted a forum are given serious network cgeeriahey become sufficiently enmeshed in

mass destruction and violence” (Barron, 1967 p0l65

If access were granted through peaceful means foridemonstration, violence of all
sorts could be avoided. This access should beaa#iddo those who have grievances with their

government. Certainly no law should impede freeespegbut some should protect it. “Is it too

151116 Stat. 81-116
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bold a suggestion that it is necessary to ensuresado the media for unorthodox ideas in order

to make effective the guarantee against repress{@aPron, 1967 p. 1649).

The use of corporate funds further marginalizeasdeat afford no financial gain.
Certainly ideas that oppose the institutions ohHigance will never have the means to be heard.
Access will be limited to the highest bidder and fimite resource that is ‘air-time’ will
disappear behind a wall of conglomerated inter€xtsporate monies have the power to flood
the marketplace so that no citizen can be secunesiar her electoral decisions. Without proper
information from all points of view, as Meiklejohvould argue, the electorate has less power to
effectively run its representative democracy. Irfjes some critics have said, the current
democracy is not one that is run by the peoples Thihe corruption, or even appearance of
corruption that so many political speech and cagipéinance cases seek to alleviate. As many

claim, theCitizens Unitedcase is a further retreat into a system of coroupti

These fears have been realized at the State kesehtly. In Florida, to battle the effects
of corporate spending and shadowy disclosure, thie $Slouse and Senate passed two laws.
These laws were a response to the overwhelmingeeeelof corruption in Florida’s politics.
According to Department of Justice data, Florida wamber one in total federal public
corruption convictions between 2000 to 2010 (WildoKrassner 2012). These corruption
charges are said to stem from the use of polidcaimittees. Florida’s current campaign finance
laws permit political committees called Committeé€ontinuous Existence (CCE). These
committees “can collect unlimited campaign cheakisrbay not expressly advocate for
candidates” (Klas 2013a). As such, these committzdis say, are used as giant checkbooks
by political candidates. The CCEs are referredftienoas “slush funds” because of their

unlimited size and relatively shadowy disclosurguieements (Klas 2013b). House Bill 569
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would eliminate some of these issues. The entitéslrielated to the restructuring of the law to

effectively eliminate CCEs and to encourage greaamsparency through disclosure.

While Florida is attempting to defend against laaggregations of wealth, the Supreme
Court is considering an opposite tract. Curremtliitigation in the Supreme Court is the case of
McCutcheon v. FECThis case involves Shaun McCutcheon and the RegaubNational
Committee (RNC) who brought action against the E&€hallenge the individual campaign
contribution limits (Martin 2012). The case coularenate the little restrictions left on big
money. If the limits are lifted, not only will coppations be able to spend unlimited money on
electioneering communications, but individual dawill be able to fund elections without
restriction. This would lead to a democracy depahde the richest donors with the best
corporate sponsorship. The influence, as LessijiAR0escribed, would belong to the few rather

than the many.

Though the case is now three years old, the imgfaCttizens Uniteds still being felt.
Without this case, the face of politics would bstisadifferent. WithoutCitizens Unitedthe
BCRA andAustinwould still limit corporate expenditures, and calées McCutcheonsvould
have little legal ground to argue before the CdBeicauseCitizens Unitedntroduced the idea
that regulating election spending is tantamoura ban on speech, the way elections are decided
may be changed forever. These changes, thoughhhbygome to be an expansion of political
discourse, will mean the marginalization of idedsch are incongruous with the wealthiest few.
The scarcity of time, space, and attention willAdelly dominated by an increasingly smaller
number of views. This, in the opinion of this resdais incongruous with the First Amendment.
As Barron and Baumbaur noted above, access tadlss pmits the Marketplace of Ideas. While

television remains the dominant medium for politaigcourse, there will be a natural scarcity of
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time, space, and attention. When corporations bachecked spending power in the days before
an election, these scarce resources will undoupteglbverrun by corporate electioneering
communications. This domination will deprive theimg public of minority opinions. If these
opinions are removed from the Marketplace of Iddaex all possible truths suffer, for they will
lack collision will falsities, and all possible s&ghoods will be left unchecked by a lack of
available truth. Further, the voting public will lzeking a well-rounded information landscape
from which to derive political ideas. When the plmus is deprived of a robust and diverse
political landscape, democracy suffers. As Meikieicuggests, only an informed electorate can
rule a representative democracy efficiently. Inuwreke ofCitizens Uniteda truly informed
electorate seems unlikely, as does a true repesantiemocracy, ruled at large by ‘We the

People’ and not ‘We the Few.’
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