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attention. In this dissertation I apply a complementary, quantitative-descriptive
approach that relies on measures of actually enforced institutions to study institutional
persistence and change over a long time period that is undisturbed by the typically
studied cataclysmic events. By placing institutional change into the center of attention
one can recognize different speeds of institutional innovation and the continuous

coexistence of institutional persistence and change. Specifically, I combine text



mining procedures, network analysis techniques and statistical approaches to study
persistence and change in England’s common law over the Industrial Revolution
(1700-1865). Based on the doctrine of precedent - a peculiarity of common law
systems - I construct and analyze the apparently first citation network that reflects
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Chapter 1: Introduction

Mankind’s ability to collaborate in large groups of genetically unrelated individuals and
quickly adapt its behavior to changing environments is unique in the animal kingdom. No
other animal species ever colonized and transformed so many different habitats, became a
lethal threat to so many other animals, or appropriated such a vast amount of the
biosphere for its own purpose. Through the increasing use of knowledge, symbolic
representations and material artifacts humans were able to construct ecological niches in
all kinds of habitats, modify selection pressures and pave the way to their unparalleled
evolutionary success (Laland and O’Brien, 2011). The biological predisposition for
cumulative culture appears in the eyes of many to be the main ingredient underlying
flexible large-scale collaboration among humans (Boyd et al., 2011; Tomasello, 2014;
Gintis and Helbing, 2015; Harari, 2015). It not only enables the transmission of
advantageous information from individual to individual and from generation to
generation, but also the effective construction of new advantageous information. Socially
constructed values, norms, and institutions — sometimes called imagined realities — are
manifestations of cumulative culture and play an essential part in the ability of human
groups to collaborate and adapt.

Over the last decades values, social norms and institutions have gained'
prominence in the field of economics, particularly through work that studies the causes of
modern economic growth?. The modern, previously unknown phenomenon of intense and

sustained economic growth® — brought by the Industrial Revolution - is central to

! Regained is more accurate because these kinds of considerations were central to many
pre-WWII economists.



economists and thought after by politicians because it results in drastic increases of
material well-being and state power?. Last two centuries’ unequal occurrence of sustained
economic growth resulted in large discrepancies in the wealth of nations and state
power’, allowed Western states to dominate the globe for two centuries, and produced
historically unprecedented levels of global wealth and income inequality (Milanovic,
2012). Most individuals in today’s industrialized countries, live longer, are healthier, and
consume more goods and services than most individuals in humankind’s history. How to
ignite, maintain or accelerate economic growth is one of the main preoccupations of

economists and policy makers.

2 Values, social norms, and institutions also figure prominently in other subfields of
economics. For example, in works that study deviations from purely self-regarding
behavior (Henrich et al., 2001; Ostrom, 2005), differences in transaction costs
(Williamson, 1998), questions of political economy (Tabellini, 2008a), or determinants of
female behavior (Fernandez, 2010).

3 As demonstrated by rough estimates of historical income (e.g. Maddison 2007), and the
Kuznets argument of absurdly low incomes if one would extrapolate modern growth rates
to earlier times. For a qualification of this statement see Fouquet and Broadberry (2015).

* There are other benefits that are attributed to this type of growth. For example,
Friedman (Friedman, 2005, p. 4) argues that “economic growth - meaning a rising
standard of living for a clear majority of citizens - more often than not fosters greater
opportunity, tolerance of diversity, social mobility, commitment to fairness and
dedication to democracy.” .

> Economic differences in the wealth of nations and its impact on state power became the
subject of systematic reflection before the appearance of modern economic growth. The
increasing prominence of manufacturing and trade in 16™ century Europe affected trade
balances, and spurned a discussion on the benefits of manufacturing and the most
advantageous composition of a state’s economic activities (in an era of frequent
mercenary warfare, advantageous often meant the ability to pay for a large number of
mercenaries). Serra’s 1613: “A Short Treatise on the Wealth and Poverty of Nations” is
one of the first treatises, while Adam Smith’s 1776: “Inquiry into the Nature and Causes
of the Wealth of Nations” is the most famous one.



While economists agree that intensive and sustained economic growth is the only
road to general material well-being, they have debated for many decades how to achieve
it. By drawing on Solow’s growth model and its later variants, one can distinguish post-
WWII explanations of modern economic growth according to the different aggregate
production function factors they emphasize (roughly in historical order): physical capital,
human capital and demographics, natural capital, and various determinants of total factor
productivity: technological knowledge; values, social norms and institutions; or social
capital and trust®.

From a cultural perspective the apparently clear distinctions between the different
production factors appear blurry. Cumulative culture permeates all of them. For example,
trust and social capital - i.e. social networks resulting from repeated mutually beneficial
social interactions - are indispensable for cumulative social learning. Imagined realities,
knowledge, and technology derive their force from the inter-generational transmission of
existing culture, the possibility to create the new from the existing and the spread of

innovations within groups. Humankind’s ability for cumulative culture allowed it to

8 Each approach tends to see the emphasized aspect as the ultimate cause of economic
growth, and the emphasis of previous approaches as proximate causes. The different
emphasized aspects result in different policy prescriptions. When the focus is on capital
accumulation one aims at rapid accumulation of physical capital, possibly by increasing
savings rates and undertaking a government-led “big push”. If demography and human
capital are at the center of attention, policies concentrate on fertility factors, education
reform and health care programs. A preoccupation with natural capital results in policies
that try to limit overuse of natural resources and establish ecological sustainability. To
increase total factor productivity through knowledge, policies encourage transfer of
know-how or create incentives for research & development activity. An institutional lens
magnifies institutional setups, and tries to promote favorable institutional setups by
improving regulations, governance mechanisms, the business environment and related
institutional features. Finally, a social capital focus will try to avoid damage to existing
social ties, and support beneficial social interactions (often non-market).



transform nearly the whole ecosystem of the earth into natural capital’. The transmission
of cognitive and non-cognitive® skills (particularly the latter often promoted by imagined
realities) determines human capital and influences demographics. Tools, machines and
vehicles are material artifacts that are useful only when embedded in knowledge
structures and cooperation networks. Last, but not least, money - the grease of all
commercial transactions - is an invention that draws on the symbolic skills of humans’.

The blurriness, of course, does not imply the futility of the distinctions between
the different factors of the production function. The distinctions have guided analysis
over many decades and proved to be useful. Generally speaking, distinctions allow the
mind to focus on one dimension and follow it over time, to compare different dimensions
at a given point of time, to study interactions between the different dimensions, or to
realize the need for different distinctions. While I believe it worthwhile to point out the
cultural connections between different factors of the aggregate production function, I will
stick with the standard distinctions and — while maintaining a cultural perspective -

concentrate on the institutional part and related research of economists.

7 See, for example, the proclamation of the “Anthropocene” (Zalasiewicz et al., 2008)
and the subsequent debate.

8 Non-cognitive skills - largely due to recent work of Heckman (see e.g. Heckman, 2013)
- are a recent extension of economists’ notion of human capital.

? To avoid the appearance that I see culture as dominating everything, and intend to fire
the conflict between idealist and materialist approaches, I would like to point out that I do
not find it fruitful to accept the dichotomy between ideas and matter or between culture
and nature. Culture is a biological adaptation that is common in many different species.
Natural selection continues to operate on the genetic level and coevolves with culture.
The ability for cumulative culture, however, seems to be a distinct feature of humans (see
for example Richerson and Boyd, 2005).



The post-WWII economics literature on institutions and economic development is
vast and spawns many sub-disciplines - among them economic history, comparative
institutional economics, transaction cost economics, and political economy. This study is
best understood as a reflection on a mainstream of the recent literature. That literature has
a focus on institutional persistence. Empirically it manifests as searches for persistent
institutional influences while its associated theoretical literature lays out formal models
that are meant to represent mechanisms of institutional persistence. Institutional change is
sidelined.

The empirical literature first demonstrated a statistical cross-country association
between different measures of values, social norms, institutions and various measures of
economic performance (Hall and Jones, 1999; Glaeser and Shleifer, 2002; Barro and
McCleary, 2003; Rodrik et al., 2004). Subsequent studies used more sophisticated causal
identification techniques to argue that these types of statistical associations reflect causal
relationships (a few examples out of a long list are Acemoglu et al., 2001; Banerjee and
Iyer, 2005; Nunn and Wantchekon, 2011). Partly as a consequence of these studies and
their causal identification strategies, institutional persistence - i.e. the unchanging
influence of specific values, norms or institutions over long time periods - became the
focus of a mainstream empirical literature. As of now numerous studies proclaim some
kind of institutional persistence or assume institutional persistence in their identification
strategies (for a good, fairly recent overview and an extensive discussion of seminal
studies in this kind of literature see Nunn, 2009; for a very recent review with a focus on

the interaction between values and formal institutions see Alesina and Giuliano, 2015).



A good part of theoretical work in institutional economics aims to outline
mechanisms that produce institutional persistence (see e.g. Young, 1996; Coate and
Morris, 1999; Tabellini, 2008b; Guiso et al., 2008). Most researchers seem to believe that
values, norms, and institutions can have an effect only if they persist over long time
periods'®. Consequently, In the words of Acemoglu and Robinson: “Much of the
empirical work and the conceptual discussion of the impact of institutions on economic
development either implicitly or explicitly assumes that institutions persist.” (2006). In
the same paper they immediately admitted that ...many aspects of institutions change
frequently” before redirecting their research to the persistence of institutional outcomes
or as they called it: “persistence of a cluster of economic institutions”. Examples of the
clusters of economic institutions they suggested were constraints on the executive or the
extent of property rights enforcement.

In my view the mainstream literature has at least three problematic features. First,
because the literature is undecided between measuring institutional persistence or
persistence of institutional outcomes the measures as such and the underlying concepts
are often vague. Because values, norms, and institutions are difficult to quantify in
present times and even more so in former times, researchers very rarely try to record
actually existing social rules. The most common measures rely on surveys, expert
opinions, or weighted outcome measures. Consequently, claims of institutional
persistence based on these measures will tend to confound constant institutional

characteristics with constant subjective perceptions, constant outcome measures, or

10 Interestingly, this is in opposition to the legal professions’ mainstream view that legal
development neither stalls nor leaps. In Hutchinson’s (2005, p. 10) words: “Eschewing
notions of revolution or stasis, most judges and jurists insist that law evolves
incrementally rather than leaps convulsively or stagnates idly.”.



present day’s projections on the past (see e.g. Glaeser et al., 2004 for problems with
measures of political institutions; or Voigt, 2013 for a more general discussion). Even if
measures of institutional outcomes could be made unambiguous their benefits are
unclear. Focusing on constant institutional outcomes in the presence of ongoing
institutional change does not reveal much about the processes of institutional change. Or
as Wallis (2014) puts it: “If we do not follow the time pattern of specific institutions
unfolding over time we will never understand the process of institutional change. By
focusing on outcomes we take our eye off the ball.”

Second, emphasizing institutional persistence leaves the impression that most
institutional change is superficial and that noteworthy institutional changes necessitate
the occurrence of cataclysmic events, i.e. of drastic one-time events that produce large
institutional changes in a short period of time. Examples of cataclysmic events are
political revolutions, foreign invasions or some other massive outside interference (e.g.
North and Weingast, 1989; Acemoglu et al., 2001; La Porta et al., 2008; Acemoglu et al.,
2011)!'!. Consequently, it is not surprising that quantitative empirical studies and
theoretical models of institutional change are rare. While it is undeniable that cataclysmic
events can result in large institutional changes, searching for large institutional changes
only when such events have occurred unnecessarily restricts the study of major
institutional change. It is at least conceivable that large institutional changes occur

without preceding cataclysmic events.

' T am aware that the sophistication of the mentioned authors allows them to see the
possibility of major institutional change without cataclysmic events. My point is that the
sheer number of studies on institutional change in the aftermath of cataclysmic events
obscures the possibility.



Third, an exclusive focus on institutional persistence limits the understanding of
the nature of institutions. If one regards values, norms, and institutions as a form of
cumulative culture it becomes clear that institutional change and institutional persistence
always go together. While institutional change always occurs, a large part of values,
norms, and institutions simultaneously persist for at least some time period. New values,
norms, and institutions always build on existing ones. Humans cannot create new values,
norms, and institutions out of thin air, and their symbolic minds depend on some degree
of coherence. Sources of institutional change are various and often unexpected. For
example, institutional innovation can result from individuals learning social rules in a
different manner (Sperber and Claidiere, 2006), from dissatisfied sub-groups using their
imagination to modify institutions through recombination of the old, or from the need to
adapt to changes in material artifacts, knowledge or ecology. Even sudden change during
political revolutions, though very real, appears abrupt only because one sub-group of
individuals was able to spread or enforce another set of slowly accumulated values,
norms, and institutions.

In this study I try to address some of these shortcomings. In a nutshell, I will use
quantitative measures of actually enforced social rules to study institutional persistence
and change over a long time period that is free of cataclysmic events. Ideally one would
be able to determine at any given point of time and for any group under consideration,
which social rules exist (and are complied with), persist or change. Additionally one
would be able to deconstruct the formation of new social rules. That way one could
precisely answer questions regarding the length of institutional persistence, the speed of

institutional change, and their coexistence. Processes that result in the formation of new



social rules could be illuminated. Moreover, one could classify social rules according to
different criteria, study change and persistence of institutional categories, and possibly
replace persistence of social rules with persistence of specific institutional categories.
Finally, one could search for major institutional change in the absence of cataclysmic
events.

Living in a non-ideal world, I will not be able to address all of the above-
mentioned problematic features, and unavoidably need to embark on a more modest
endeavor. Subsequently, [ will restrict myself to institutional innovation in law in a
specific location and time period. I will combine text mining procedures, network
analysis techniques and statistical approaches to study persistence and change in
England’s common law over the Industrial Revolution. I am not aiming to identify
drivers of England’s legal change or causes of the Industrial Revolution, but hope to
characterize main features of legal innovation in 18™ and 19 century England. My
analysis exploits a citation network that I construct based on the most comprehensive
collection of English 16" to 19" century case reports.

Various reasons speak for the choice of England as location, the Industrial
Revolution as time period, and law as cultural dimension. England’s common law is, as
of today, one of the world’s most influential law systems. It features prominently in the
“legal origins” literature (for an overview see La Porta et al., 2008), provided the legal
basis of the British empire, and constitutes the legal basis of the world’s only remaining
superpower. The Industrial Revolution marks the beginning of the period of modern
economic growth, the factors leading to the Industrial Revolution are still hotly debated

(see e.g. Clark, 2007; Allen, 2008; Mokyr, 2009; Clark, 2012; McCloskey, 2010), and



developing countries are arguably trying to undertake a transition not too dissimilar from
the one England undertook in the 18™ and 19" century. Law, according to many scholars
(for example, Scheiber, 1998; Lieberman, 2002), played a central role in 18t/19h century
England'2. Given its cultural centrality one can expect developments in the legal domain
to have counterparts in other coevolving cultural dimensions, and, thereby, hope to gain a
clue about general cultural developments'. Last but not least, law in 18® and 19™ century
England, unlike social norms or other social rules, has the benefit of an unbroken written

record that is accessible to quantitative techniques.

12 Two quotes from eminent legal scholars may serve as illustration. Scheiber (1998)
states: “David Hume, observing organized society's paramount task to provide for the
administration of justice, conjectured that “the vast apparatus of our government [could
be thought to have] ultimately no other object or purpose [but] the support of the twelve
judges. Kings and parliaments, fleets and armies, officers of the court and revenue,
ambassadors, ministers, and privy counselors, are all subordinate in their end to this part
of administration.””. And Lieberman (2002) claims: “The eighteenth century, according
to the judgment of its current historians, was England's century of law. As E. P.
Thompson has put it, “The Law' [was] elevated during this century to a role more
prominent than at any period’ of English history. The culture of law, it is increasingly
observed, extended throughout the social fabric, conditioning popular protest as much as
formal public debate. ‘From the hue-and-cry to the macabre carnival of the public
hanging,” notes Roy Porter, ‘the law and its execution were not just Government fiats or
ruling-class weapons but an intimate part of community life.” Law and legal process were
equally fundamental to the political dynamic of this community. ‘Most Englishmen
experienced government and understood politics through their dealings with the law,’
John Brewer has argued. In this society, ‘all parties - government, radical and spectators
... recognized the potency of [the law's] symbols and rituals, knew how significant a
platform its institutions provided and what a powerful legitimizing force its endorsement
could be.””.

13 A quote from Lord Kames (1696-1782) to substantiate this hope: “The law of a country
is in perfection when it corresponds to the manners of the people, their circumstances,
their government. And as these are seldom stationary, the law ought to accompany them
in their changes. An institute of law accordingly, however perfect originally, cannot long
continue so ... The knowledge, therefore, of the progress of law and of its innovations is
essential.” (cited in Lieberman, 2002); Another quote along similar lines by Brooks
(1998, p. 189) on England’s law courts: “Until it is proved otherwise it is a mistake to
assume that judicial thought diverged significantly from other contemporary values.”.

10



The method of analyzing citation networks to advance the understanding of law is
well established and has generated a large literature in American common law. Legal
scholars began using the method not long after WWIL. One of the first studies was carried
out by Merryman (1954). He found that citation frequency of precedents decays with
their age. In a landmark paper Landes and Posner (1976) advocated the use of a precedent
capital model with depreciation and the systematic application of citation studies. About
two decades later Posner (2000) further urged the legal community to make extensive use
of citation analysis in scholarly inquiries and evaluations of the legal profession. Cross et
al. (2011) gave a good overview over the literature including existing criticism.
Unfortunately, there seems to exist no study that applies the approach to English law.
That holds true even if one includes the burgeoning field of network science (for an
excellent introduction see Newman, 2010). Though hundreds of publications investigate
all kinds of citation networks (patents, scientific publications, cases), there seems to exist
no publication about English law.

My citation-network-based study of persistence and change in England’s legal
innovation process falls into two main parts. Chapters 3 to 5 form the first part and
describe the construction and validation of a citation network that embodies English law.
The second part, i.e. chapters 6 to 8, contains the core of the inquiry into legal persistence
and change. Here I exploit citation counts to measure characteristics of the legal
innovation process, analyze the emerging patterns and compare the findings.

The study resulted in a few main findings. First, it produced a citation network of
high quality that reflects English courtroom practice between 1580 and 1865. To the best

of my knowledge this is the first time that a citation network on English law becomes

11



available. I went at great length to test the reliability of the data and the meaningfulness
of its content. Second, I used information in the citation network to estimate a lower
boundary for the long-term persistence of actually enforceable legal rules. Surprisingly,
the degree of long-term persistence of 16™ and early 18™ century legal rules is very high.
About 40% of preceding cases and statutes seemingly remained authoritative more than
100 years after they were decided or enacted. This opens up the possibility that
persistence of institutional outcomes derives from the actual persistence of institutions.
Third, I found a major change in the influence that Parliament had on the making of case
law. Within the first decades after the Glorious Revolution Parliament not only convened
every year and enacted a steadily increasing number of statues, but also doubled the
relative frequency with which its statutes were cited in court to about 30%. Fourth,
possibly the most striking finding is a drastic change in making of common law during a
period that was free from cataclysmic events. Within a few decades a legal innovation
process with low depreciation rates and strong past-persistence transitioned to a present-
focused innovation process with significantly higher depreciation rates and weak past-
persistence. The transition accompanies the Industrial Revolution. A sharp transition in
the legal innovation process is not peculiar to England: a similar, though apparently less
drastic transition occurred in the United States towards the end of the 19" century. Fifth,
relying on findings from a specific technique in network science it seems that the
observed English and U.S. transitions unfolded in a very specific manner: apparently a
new body of law arose during the transitions and developed in a self-referential manner.
At the same time the existing body of law remained prominent even though the new body

of law became prevalent. Sixth, while year-specific depreciation rates apparently have
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not yet been systematically studied by legal scholars, they change drastically from about
1-2% before the transition to about 4-6% after the transition. This suggests an
acceleration of social life that is often associated with modernity.

The following chapters are structured as follows. In chapter 2 I will present a
basic outline of the history of England’s common law that led to the vast collection of
case reports called the English Reports. In chapter 3 I will explain how the electronic text
of the English Reports was transformed into a citation network. Chapter 4 is devoted to
the validation of the extracted data and the interpretation of the English Reports citation
network. Chapter 5 confirms the meaningfulness of general patterns in the dataset and
discusses the role of potentially confounding heterogeneities. Chapter 6 presents specific
findings regarding the use of precedents in English courtrooms. Chapter 7 compares the
findings of chapter 6 with analogous features of precedent use in the U.S. Supreme Court.
Chapter 8 presents findings regarding the use of statutes in English courtrooms. Chapter 9
summarizes previous findings, draws conclusions, presents a few conjectures and outlines

avenues of future research.
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Chapter 2: The long way to the English Reports

In this chapter I give an overview of England’s legal development within its political,
religious, and European context. The history and context are helpful to understand the
subsequent analysis and the meaning of citations in the English Reports. It should
become clear that law is an important example of cumulative culture that builds the new
from the past and possibly does so at different speeds. Law in England was administered
in a peculiar set of courts that came to be dominated by the king’s superior common law
courts. The common law courts introduced peculiar doctrines of precedent as criteria for
good law. These doctrines conferred a central role to written case reports and their
citation during court sessions. Thereby, citations of preceding cases open a window into
the workings of common law. Until 1865 private case reporters recorded case reports.
Most of the pre-1865 case reports were published together in a 20" century project
named The English Reports.

In the following sections I will introduce the writings of Harold Berman, which
provide the framework for the chapter, and contrast them with general features of the
related literature and, in particular, with the legal origins literature of institutional
economists. Second, following Berman I will outline the emergence of a Western legal
tradition in the aftermath of a papal revolution, before, third focusing on the emergence
of English royal law, and, fourth, its embodiment in the superior common law courts.
Fifth, I introduce the coexisting equity and prerogative courts and, sixth, sketch the
Glorious Revolution with its ensuing predominance of common law. Seventh, I elaborate

on the rise of two different doctrines of precedent and the importance of written case
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reports. Eighth, I outline the history of case reports, before, ninth, concluding with the

publication of the English Reports.

Literature on the history of Western European law

The overview draws to a large extent on two important books by Harold Berman (1983,
2003). I find his interpretation congenial in its breadth, emphasis on legal influences of
other cultural dimensions, long time horizon and comparative pan-European perspective.
Moreover, Berman’s claim that the European legal development of the last 1000 years is
best described as organic growth where the new consciously builds on the old
exemplifies the constructivist, cultural evolution perspective used here. Although it is
clear that Berman’s interpretation — like any interpretation - will filter legal history in a
specific way and lose sight of otherwise notable features, Berman’s critics — even the
fiercest ones - acknowledge the general correctness of his presented facts and figures
(Landau, 1984; Peters, 1985; Ewald, 2005). Interestingly, one of Berman’s main biases -
his belief that legal change proceeds slowly and incrementally unless it is interrupted by
drastic legal change in revolutions - is very close to the current persistence bias in
institutional economics. The notion that change occurs at different speeds is interesting
and central to the study of history. However, the notion and the claim that accelerated
change is linked exclusively to revolutions, appear to be quantitatively not well founded

and warrant further investigation'?.

4 For example, Thier (2013), in a recent contribution, states: “Berman’s contribution is
of lasting importance for legal history research: It presents a reference model, which is
perfectly suited to stimulate further research — be it as confirmation, be it as refutation of
Berman’s ideas. Moreover, in highlighting and elaborating the importance of
revolutionary change for legal evolution, Berman points to a phenomenon which may be
called »temporal structure of law and legal change«: His description of Western law »as
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Legal histories as broad and comparative as Berman’s are rare'®. His differs from
standard legal histories, which tend to focus on an isolated legal domain in a specific,
modern country. Legal historians tend to focus on one country, while comparative
lawyers tend to compare without much attention to history. Both breeds rarely try to
integrate non-legal domains into their studies. For example, even in Zweigert and Koch
(1998) - one of the best known comparative law textbooks - historical considerations
serve more as highway to the present legal systens and their suggested comparative law
framework than as serious inquiries into legal history. Baker (1990) is an example of a
very learned legal history that is limited to one country and to interactions within the
legal domain. In spite of a vast amount of detail, it is difficult to perceive an overall shape
or situate England’s legal history within the English and European landscape. The
famous English histories of Holdsworth (1922) and Milsom (1969) belong to the same

kind.

moving forward in time« with a »time dimension« as defining mark, and his attraction to
the dialectics and mechanisms of revolutionary change as opposed to evolutionary legal
change points to an essential topic of history in general and legal history in particular: It
is the notion that legal evolution does not happen as steady process with always the same
speed. Instead, there are different evolutionary layers and, presumably, patterns with
different speeds of historical time. Berman might be mistaken in his belief that only
revolutions represent this kind of accelerated legal change, because there might be —
depending from the changing cultural, social and economic contexts of legal normativity
— other phenomena of such acceleration. But his argument for a deeper research on the
evolutionary mechanisms of the Western legal orders in comparison to other legal
traditions is certainly right.”

15 Grossi (2010) and Lesaffer (2009), while focusing exclusively on civil law in the
Continental European West, are some of the rare authors who take a broad perspective
(here combining a long-term, comparative legal perspective with political and cultural
context). Lesaffer makes the interesting point that European integration and legal
harmonization encourage these kinds of projects.
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Within institutional economics the characterization of English common law is
closely associated with the so-called legal origin literature. In a series of influential
studies (see e.g. Glaeser and Shleifer, 2002; and for an overview La Porta et al., 2008) on
the relationship between legal origin — a grouping of different countries into a handful of
legal families'® — and various economic indicators, La Porta et al. essentially plot the
more market-centered common law countries against the more state-centered (French)
civil law countries. La Porta et al. argue that in the 18" and 19™ century European
colonizers (mainly England and France) transplanted their legal systems and
corresponding legal styles!” to most of today’s countries and that the style of these
transplants persisted. They connect the differences between the two European legal
traditions with two accounts of English and French legal history: In one account the
legacy of successful anti-royal resistance from landed gentry, wealthy merchants, and
legal profession characterizes modern English law. The Glorious Revolution granted
strong protection of property rights, robust enforcement of contracts, and judicial
independence (Merryman, 1969; Zweigert and Ko6tz, 1998)!8. In the other account the
distinct character of English law was branded in medieval times and only deepened by

the Glorious Revolution. The Magna Carta limited royal power (e.g. by guaranteeing a

16 Based on Zweigert and Kotz (1998).

17 To La Porta et al. legal style means a legal system’s tradeoff between market
failure/disorder and dictatorship/state abuse, i.e. a variation on the current market vs.
government theme (e.g., stated in Djankov et al., 2003).

18 In France — according to this account - the association of judges with the Ancien

Regime and the revolutionaries’ attempt to rework the material basis of society ended in
codification of all rules and docility of state-dependent judges.
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due process of law, or the use of juries (Dawson, 1960) and laid the foundations of
England’s legal system!®.

Both accounts including the stark dichotomy between common law and civil law
do contrast with Berman’s account. While Berman supports the medieval origins of
differences between the legal systems and recognizes distinctive English and French
features at the end of the 15" century?®, he emphasizes that to a non-European the
differences would appear minor and that both legal systems simultaneously incorporated
features of the other. In general, European lawyers enjoyed a standardized education at
the medieval universities. Even the English Inns of Court - established in the 14™ century
as an alternative to Oxbridge university education - were profoundly influenced by legal
science as it was practiced at the European universities (see e.g. Berman, 1983, p. 162).
At the end of the 15" century a European legal professional did not have large difficulties
to adjust to the legal order of a different European state and often enough migrated from
one to another. Moreover, the two modern legal families arose from royal jurisdictions,
which more or less simultaneously expanded into feudal jurisdictions, became partly
professionalized, opened space for the superiority of law over rulers, and aimed at
consistency across cases’!. Berman traces the ahistorical urge to overemphasize legal

differences between England and France to the need to justify England’s anti-royal

19 By this account, the king in France copied the bureaucratic inquisitorial system of the
church to reduce a lack of central control. This was the beginning of a century-long
struggle between center and regions. Napoleon achieved victory for the center.

20 E.g. oral versus written procedure, mainly lay versus professional jurors, adversarial
versus inquisitorial trials, more particularistic versus more systematic, more Germanic
versus more Roman, limited forms of actions versus comprehensive law (Berman, 1983,
p. 477).

21 Berman (1983), pp. 478-480.
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resistance in the 17™ century and, more importantly, to the nationalism of the 19" and
20" century®?. Finally, Berman depicts the different Western European legal systems as
participants in an ongoing dialogue, i.e. as connected subsystems in an overarching
European system?’. When major change occurred in one legal system it reached sooner or
later the other legal systems. For example, the French Revolution’s adoption of
rationality, individualism, and utilitarianism resulted in codification and legal reform
movements across all of Europe?*. The Russian Revolution marked a general European

tendency towards legal positivism and increased government interference.

Origins of Western European law

The Western European distinction between government, law, norms, and values is a
fairly recent one. According to Berman (1983) until the 11" century laws and judgments -
usually not recorded in writing - came from popular assemblies and only in rare cases
directly from kings. Laws and judgments back then were largely reactive, based on
custom, and often drastically different from one nearby place to another. A professional

body of lawyers, judges and legal scholars did not exist. The pope’s 11" century attempt

22 This is the context in which the notion of “democratic, individualist, empirical, Anglo-
Saxon or Germanic theory of law and government versus an autocratic, collectivist,
dogmatic Romanist one” emerges (Berman, 2003, pp. 460—461).

23 The exclusive focus on Europe, the lack of clear European borders and the neglect of
Europe’s interconnections with the rest of the World have become the center of an
interesting debate about the limitations of European legal history (see e.g. Duve, 2013).
However, because the apparent limitations are not immediately relevant to the questions I
am investigating here, the usefulness of Berman’s account remains untouched.

24 In that context the American Revolution appears as a hybrid of the English and French
systems. A written constitution, the separation of powers (driven to the extreme by an
English political system inspired Montesquieu), a government accountable to the voters,
and individual freedoms exhibit the influence of the French Revolution (Berman, 1983, p.
51).
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to centralize authority over the whole Western church and gain independence from
worldly powers resulted in a fundamental change - the Papal Revolution. The papacy set
up a separate chancery, treasury, and professional judiciary to govern the reformed body.
It fostered a legal system called canon law, which embodied the spirit of the supreme rule
maker, symbolized the distinctiveness of the Church, and standardized interactions with
secular authorities. Law was systematized with the help of a new so-called scholastic
method, uniformly applied across far away places, and increasingly perceived as an
autonomous, continuously evolving body. The legal corpus grew in stature, and
transformed itself from a servant of rulers to an authority, in principle, entitled to rein in
rulers?>. Berman realizes that refererence to the rule of law in front of a ruler was at times
a bold and dangerous.

From the late 11" century onwards, secular treasuries, chanceries, law-making
bodies, dedicated courts, cohorts of legal professionals, legal writings, and a whole
cultural dimension of law emerged all over Western Europe (Berman, 1983). Multiple

secular jurisdictions (Berman names feudal, manorial, mercantile, urban, and royal ones)

25 For example, the “Sachsenspiegel, written in the early thirteenth century about the
time of Bracton, stated that "a man must resist his king and his judge if he does wrong,
and must hinder him in every wrong, even if he be his relative or feudal lord. And he
does not thereby break his fealty." Likewise a famous legal formula of Aragon stated that
subjects will obey a king only so long as he performs his duties, "and if not, not."
(Berman, 1983, p. 192). One can see here the origin of the modern idea of the Rule of
Law or Rechtsstaat. Rule of Law here means “what Lord Dicey, who invented the phrase
in 1885, meant by it: that statutes, regulations, rules, and other laws that are adopted by
lawmaking authorities within a polity must conform to fundamental principles of justice,
fundamental principles of right, fundamental principles of Law with a capital "L"—or
else they have no legal validity. The rule of law, Dicey said, is the supremacy of law over
the lawmaking authorities, over the state itself.” (Berman, 2007). The specific rules found
in the English Magna Carta of 1215, in the Hungarian Golden Bull of 1222, or in towns’
charters of liberties are expressions of these principles.
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began to coexist and compete with each other and the ecclesiastical jurisdiction. Strongly
influenced by the pan-European ecclesiastic canon law, location-specific secular law
systems began to grow out of local customs.?® Among the secular law systems royal law
generally increased its authority. At the same time royal governance became increasingly
concentrated on a small professional body named the “king’s council”. The body
included a chancery, a treasury, and the soon to be spun-off royal courts. Even though
some important legislative acts were enacted, royal legislation consisted mainly in the
definition of wrongs, remedies, and procedures applicable within the royal courts. Within
the various European territories royal law was applied more and more uniformly, earning
it the name common law (ius commune - a term previously associated with the
universally applicable parts of canon law or the rediscovered Roman law).

Berman (e.g. 1983) attributes major shifts in Western Europe’s legal development
exclusively to drastic events like the Papal Revolution or the French Revolution (his
stance is similar to current inclinations in the mainstreams of institutional economics;
there cataclysmic events like the Big Bang of the Glorious Revolution (North and
Weingast, 1989), the arrival of Napoleon’s armies (Acemoglu et al., 2011), or the arrival
of Western colonialists (Acemoglu et al., 2001; La Porta et al., 2008) fullfill the
function). According to Berman these events went hand in hand with new ideas about

what the purposes and sources of law should be, or more generally about what constitutes

26 For example, Glanvill’s and Bracton’s writings in England, Beaumanoir’s work in
France, von Repgaus’s work in Germany, or the Liber Augustalis in Sicily are region-
specific examples (Berman, 1983).
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good law?’. The new ideas - even though initially hostile to the traditional legal corpus —
ultimately incorporated the old body of law, and simply redirected its growth. Even when
drastic events and related legal ideas were region-specific, the ideas spread and their legal
repercussions were felt across all of Western Europe.

For example, the Lutheran Reformation movement shifted the course of legal
development in regions that fell under its spell. Lutherans promoted a so-called “two
kingdoms” theory, which confined the Church to the heavenly kingdom while it
expanded secular authority — exercised by a Christian, justice-loving prince - to the whole
earthly kingdom of sin and death. Law — derived from the Bible and the prince’s
ordinances - was meant to point sinners to their sinfulness and facilitate repentance, to
deter sinners from actions hurtful to their community, and encourage the righteous to live
just lives. Consequently, Lutherans erected state churches subordinate to the prince,
based law on a new fundament, aimed at unification of all law using a new so-called
topical method, and gave law professors an exalted role in the adjudication of difficult
cases. These developments partly spilled over to non-Lutheran regions. For example, the

powers of secular rulers increased across most of Western Europe.

Origins of English law

The development of English law reflects the pattern outlined above (Berman, 1983).
During the reign of Henry II (1133-1189), and through the martyrdom of Thomas Becket,
the pope was able to consolidate his influence over English churches, and achieve more

freedom from royal and ducal domination than in most other parts of Europe. Multiple

27 To determine what makes good law one needs to answer questions like: What is law?,
What are the purposes of law? What are the sources of law (e.g. politics, morality,
history/culture)? What makes people obey or disobey law? (Berman, 1998).
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competing secular bodies of law arose from pre-existing customs. In response to the
pope’s large influence, the English king expanded his jurisdiction further than in most
other European kingdoms. However, it took another five centuries until the common law
jurisdiction eclipsed all other jurisdictions. To compete with the sophistication of
ecclesiastical governance and canon law, Henry Il instituted governmental and legal
innovations similar to the ones by the church. A treasury (named Exchequer and running
a court, which investigated treasury related wrongs), a chancery (overseeing all
government functions), a permanent court (later known as Court of Common Pleas), and
a court traveling with the king (soon to become the Court of King’s Bench) arose as
powerful, distinguishable and centralized arms of governance. The professionalized
departments allowed the king to govern his kingdom without being continually on the
move or even without being in England. All the departments belonged to the permanent
council and household of the king (curia regis). Following Norman tradition a temporary,
large council (magnum concilium) — the highest authority in the kingdom - was
occasionally summoned to legislate, adjudicate?®, and authorize taxes. The large council
came to be called Parliament in the 13™ century and split into the House of Commons and
House of Lords in the 14" century.

Henry II reformed royal law and became the father of English common law by
defining a limited number of wrongs, establishing standardized procedures to judge
particular wrongs, and providing specific remedies that would become available once the

wrong was confirmed (Berman, 1983). The initial wrongs comprised felonies and

28 The legislative and judicative functions were initially not separated. Even as late as the
17% century the legal profession did not make a clear-cut distinction between legislation
and adjudication (Baker, 1990, p. 238).
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landhold issues - two main sources of violent unrest in medieval England. To obtain
justice for one of the available wrongs a plaintiff had to obtain a so-called writ from the
chancery (a brief royal order in written form). Imitating procedures in canon law, the writ
ordered plaintiff and defendant to appear in front of a jury, but made no other
prescriptions. The jury gathered information before the trial, and communicated their
verdict on the day of trial to one of the king’s itinerant judges. The remedy was then
ordered without further investigation. Like cases were decided alike (a feature that was
common in the developing law systems all over Western Europe). The introduction of a
standardized writ-jury procedure allowed Henry II to gain legitimacy and expand into
other jurisdictions. At the same time, the procedure limited his direct interference and
royal power.

The English king’s jurisdiction continued to expand until the second half of
the13"™ century. The standardized writ-jury system remained unchanged, but the chancery
created hundreds of new types of writs and addressable wrongs (important new writs
covered trespass, money debts, or chattel returns). These writs and the corresponding
procedures (also called forms of actions) constituted the core of the first legal treatises on
English common law (e.g. Glanvill in 1189, and Bracton in the 1230’s). The explosive
growth of writs ended in the second half of the 13'" century when it threatened to become
unmanageable. The chancellor was forbidden to issue new typers of writs without the
approval of the king’s council, and consequently the chancery writs remained essentially
fixed until the 19" century. To adapt the fixed forms of action to a changing world,
fictions, i.e. court-sanctioned construction of fictitious facts, were used to apply existing

writs to situations that would otherwise not fit the writ (Baker, 1990).
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Common law courts

Until a single High Court was formed in 1875 three courts had the role of superior
common law courts (Baker, 1990): the Court of Common Pleas (initially presiding over
cases in which the king had no direct interest — i.e. common pleas, and the first court to
take a permanent seat in Westminster Hall), the Court of King’s Bench (initially a
traveling court presiding over important cases in the presence of the king, and later - in
the 14" century — joining the Court of Common Pleas in Westminster Hall without the
king), and the Court of The Exchequer (initially handling cases related to the Crowns
revenue streams). In case of error the Exchequer Chamber (established in 1585), the
King’s Bench, or the House of Lords could revisit a closed case.

The jurisdictions of the three common law courts overlapped and changed over
time. Each court financed itself by fees, and litigants tried to exploit minor differences
between the courts. Therefore, courts often tried to expand their jurisdiction, while
litigants tended to prefer one court to another. Moreover, the number of litigated cases
fluctuated strongly over time (Brooks, 1998, chap. 4, 5; for example, litigation dropped at
the end of the 17th century before it began to rise again in the second half of the 18th
century). Consequently, the temporal distribution of business between the courts was
unstable and showed a complicated dynamics (Baker, 1990, chap. 3). For the purpose of
this study, it suffices to say that by the end of the 17" century all 3 courts had comparable
jurisdiction over common pleas. They differed in that the King’s Bench had a judicial
review function in case of error and the right to hear criminal cases, the Common Pleas
(also called Common Bench) had exclusive jurisdiction over a subclass of common pleas,

and the Exchequer had exclusive jurisdiction over revenue cases. From the 18" century
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onwards the judges of the superior common law courts had equal status, authority, and
function, and were commonly referred to as the “twelve judges™?. Each court consisted
of 4 judges who heard cases in Westminster Hall 4 terms a year over a period of 3-4
weeks. The setup in Westminster Hall was peculiar: the courts operated in the vicinity of
each other, next to shopkeepers and amid a chatting public (see Figure 1). When judges
did not preside in Westminster Hall they frequently went on circuit to trials outside

London or participated in other judicial functions.

Equity courts and prerogative courts

The inflexibility of the writ system created situations where the English sense of
fairness/equity was violated (Baker, 1990, chap. 6). That might have been because a writ
for a wrong did not exist, because a standardized writ resulted in remedies that did not
remedy the wrong suffered, or because the due process guaranteed by common law was
corrupted. Consequently, the king and his council (including the Parliament) received
many petitions that appealed to the king’s grace and prerogative of justice. To remedy
individual cases where justice was not within reach of the common law, the king’s
chancellor or councilors investigated the cases and made arrangements. Over time the
recurring petitions established the Court of Chancery and various conciliar courts.
Among the best-known conciliar courts were the Privy Council (the modern version of
the king’s council and the mother of the modern Cabinet), the Star Chamber (consisting
of privy councilors and common law judges), and the Court of Admiralty (having

jurisdiction over the high seas). The chancery and conciliar courts relied heavily on canon

29 See footnote 12 for an example.
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law and the Roman law (rediscovered in 1070 and taught in Oxford and Cambridge)
thereby fueling the suspicions of the common law courts.

The Court of Chancery stands out in that it developed a legal system clearly
distinct from the common law. A peculiar blend of the Aristotelian concept of equity
(necessary when strict application of universal rules fails in a specific case), Christian
ideas of conscience, legal systematizing, and the chancery’s freedom from the writ
system generated a new body of law called equity. While complementing each other,
common law courts and chancery competed for larger jurisdictions, legal superiority, and
business. The number of cases that could be heard in the chancery was limited, because
the Lord Chancellor’s presence was mandatory during the whole process. Only in the 19™
century were high-level proxies of the chancellor, i.e. the Vice-Chancellor or the Master
of Rolls, allowed to hear cases autonomously.

The 16™ and 17 century legal developments in England were strongly influenced
by the Protestant Reformations (Berman, 2003). A pan-European movement towards
absolutist reign justified by a divine right of kings exhibited itself in England as Henry
VIII’s (1491-1547) drive to expand royal powers over church, nobility, and urban
centers. When Henry VIII’s urge to secure the Tudor’s reign through a male heir met the
pope’s refusal to divorce the king, Henry seized the opportunity provided by the
Reformation, and separated the English churches from the Roman-Catholic church. He
then - like the Lutheran princes - erected a state church subordinate to the king and
expropriated the assets and income streams of monasteries. Similar to the Lutheran
princes he reformed the king’s council - renamed Privy Council — by reducing its size, by

professionalizing civil service, by creating ministries detached from the royal household,
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and by independently selecting the Privy Council members. Henry VIII summoned and
presided over Parliaments more frequently than previous kings even though he kept
proclaiming many more laws without the involvement of Parliament. He strengthened the
conciliar courts, and greatly expanded the jurisdiction of the Court of Chancery. These
governmental arrangements remained largely unchanged over more than 100 years until

the second half of the 17% century.

The Glorious Revolution and the predominance of common law

The second half of the 16™ and 17" centuries saw in Europe an often violent antagonism
between Lutheran, Calvinist, and Catholic churches (e.g. in France, the Netherlands, and
the German Empire). In England, Catholics loyal to the pope experienced persecutions,
while Lutherans, Calvinists and Puritans were the target of mockery and repression
(Berman, 2003, chap. 7). Before the background of religious tensions a European
backlash against the rise of absolutist rulers occurred in the 17" century (e.g. in France,
the Netherlands, and Spain). In England the House of Commons did not want to comply
with the king’s requests for increasingly arbitrary taxation, and the common law judges -
under the leadership of Edmund Coke - attempted to curtail the jurisdiction of the
conciliar and chancery courts. The king responded with imprisonments, dismissals, and
charges from the conciliar courts. The religious and political confrontations expressed
themselves in revolts and civil wars, before culminating in the Thirty Years’ War and
England’s Glorious Revolution.

The Glorious Revolution represents Berman’s (2003) next major legal shift in
Western European legal development. The replacement of the Stuart king, the Bill of

Rights, the Act of Settlement, the Hanoverian succession, and failed attempts to reverse
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newly won rights over the kings or reinstitute the Catholic Stuart monarchy, cemented the
constitutional monarchy and constraints on the king. As a consequence, Parliament’s, i.e.
landed gentry’s and wealthy merchants’, supremacy over the king crystallized*’, and non-
Anglican Protestant denominations, including Calvinism, were respected. Within
England’s legal domain the common law courts gained weight, while courts closer to the
king (i.e. the Chancery and conciliar courts) lost it. For example, the common law courts
gained exclusive jurisdiction over criminal cases and thereby ended inquisitorial trials
from the conciliar courts. Furthermore, Anglo-Calvinist belief - for example, the idea that
England’s status as God’s elect nation reveals itself in history -, a Parliament with two
adversarial parties, and the already existing influential legal guilds nourished an
idiosyncratic legal system. Good law now unanimously meant continuity with the past
and ceaseless debate about which principles to derive from previous cases. A lot of effort
was spent to find continuity with laws of ancient times, precedents gained an authority
they did not have before, and by interpreting precedents judges acquired new law-making

powers.

Doctrines of precedent

Earlier, the effect of preceding judicial decisions was confined to the parties in trial and
to the illustration of existing legal principles (Berman, 2003). Single decisions had no
normative force beyond the single case and did not function as a source of law.
According to Bracton, one judged by reasons and not by examples. While judges

intended to judge like case alike — a principle built into the writ system -, they withheld

30 From 1689 onwards Parliament met every year and regularly enacted new statutes,
whereas it was convened only sporadically before the Glorious Revolution (Hoppit,
1996).
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judgments when they could not agree on how to apply general legal principles to a
specific case. All this changed over the course of the 17" century when a doctrine of
precedent emerged.

The doctrine of precedent turned preceding judicial decisions, i.e. the past, into an
essential source of law®!' and bound later courts in analogous cases (Berman, 2003). The
doctrine relied on a distinction between necessary (“holding”) and unnecessary
(“dictum”) parts of a judgment. The holding, i.e. the judges’ statements that were
necessary to a decision, was (and still is) the part that later became binding on analogous
cases. The dictum was (and still is) essentially a residual category and contained judges’
non-necessary deliberations. A precedent holding - if applied by different judges to
different cases - could become a local principle. In the 17™ and 18" century it became a
sign of good law/good judging not to deviate from an established principle except for

very weighty reasons®2. Precedents and principles within the same court had (and have)

31 Because statutes came to have higher authority than precedents, and because judges
were allowed - in the absence of applicable statutes - to draw on other sources of legal
norms (incl. customs, common sense, etc.) the doctrine of precedent does not single out
the past as the sole source of law.

32 According to the great 18™ century judge Lord Mansfield :”It is the reason and spirit of
cases that make law, not the letter of particular precedents.” Here, it is interesting to note
a parallel in the approach to scientific knowledge that emerged around the same time in
the Royal Society (formally founded in 1660 out of regular gatherings of natural
philosophers, and only subsequently chartered by the king in 1662; in the context of the
legal origin literature it is remarkable that the French counterpart, the Academy des
Sciences, was founded by royal decree as a government organ in 1666). Gentlemen - no
farmers, no workers, and no women - and thereby presumably trustworthy beings
(Shapin, 1994) - met to discuss science in a latitudinarian manner (Shapiro, 1968) and
carry out experiments. If small circles of gentleman agreed on an experimental finding a
fact was established. A large number of related facts lead to the extraction of a credible
law. The statutes of the Royal Society explicitly ruled out discussions about religious or
political matters (analogously to the Academy des Sciences). This approach was one
attempt to overcome ad hominem attacks as well as the political and religious divisions of
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higher weight than precedents from outside the court. However, analogous precedents
could lose their status as principle if judges stopped seeing similarities between later
cases and the precedents that constituted the principle. Clearly, the litigants’ lawyers
would (and will) try to nudge the judge’s interpretation in a direction favorable to their
clients.

In the wake of Enlightenment rationalism and 19'" century positivism, the
doctrine of precedent became narrower and known as ““stare decisis”. Precedent came to
be seen not as a binding local principle derived from several cases, but as a binding literal
holding of an individual case. Judges’ room for interpretation was narrowed. This was
meant to avoid judicial prejudice and improve predictability of judgments analogous to
the codifications of law on the European continent. However, because cases never exactly
repeated themselves and judges needed to determine which precedent cases were
analogous to the case they were investigating, judicial lawmaking power survived (see
e.g. Baker, 1990, pp. 227-230; Berman, 1990, pp. 32-33). The 20'" century European
trend towards expansion of state power manifested itself in increased Parliamentary

legislation, legal positivism, and further confinement of judicial law-making power.

the time. Over the validity of the approach Robert Boyle — council member of the Royal
Society — entered into a fierce debate with Thomas Hobbes who advocated logical
reasoning and discovery of natural law (Shapin et al., 1985). The combination of
gentlemanly deliberation, fact discovery, and extraction of laws is analogous to how
judges in the 17" and 18" century decided cases and generalized precedents to principles
(Berman, 2003). In that context it is not surprising that the official hero of the Royal
Society was Francis Bacon — alleged father of empiricism, practicing lawyer, Attorney
General, and Chancellor.
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However, to this day only statutes of Parliament surpass the authority of England’s

judicial precedents (a written, codified constitution does not exist)>.

Case reports

The doctrine of precedent crucially depended (and depends) on reliable transmission of
what was decided in court (i.e. issues at stake; facts of the case’*; judge’s holding,
dictum, and explanation; argumentative context)*>. Over the course of the 17" century
hand-written reports by eminent legal professionals (e.g. judges, sergeants-at-law, etc.) of
what had been argued in court became much thought after. These manuscripts contained
the reporter’s notes and reflected the reporter’s understanding of the case. They could be
shared and copied by others in the legal profession. Or, to reach wide circulation and
ensure low errors of reproduction they could be printed, published and sold.

Initially the reporters produced manuscripts for their own use and, if requested, let
others borrow them?®. In the 17" century various reporters took notes with the intent to
publish them. Publication was not immediate, and editors often enough added numerous

notes to the original manuscripts. The 17" century reporters built on a tradition of

33 This does not hold true for areas where England has transferred authority to the
European courts.

34 The vast majority of reported cases does concern itself with issues of law and not
issues of fact.

35 The so-called plea rolls — official court records dating back to the 11 century — were

insufficient. They simply recorded names, forms of action, and the final judgment.

36 Similar to students’ lecture notes in today’s university classes where the lector does not
provide notes.
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previous case reports - the so-called yearbooks and nominate case reports®’ - that were
used in legal training with a different focus (namely to record pleadings and debate in
court). In the course of the 17" and 18" centuries the case reports became standardized,
timely and focused on court’s decisions. The 19 century case reports were similar in
style and content to the official post-1865 so-called Law Reports. Until 1865 - when the
Law Reports began to be published by the newly created Council for Law Reporting -
official, standardized, and timely reporting of cases in the superior courts did not exist
and law reporting remained in the hands of private reporters.

Many originally unpublished manuscripts appeared in print in the mid 17®
century when the legal profession abandoned its preference for the secretive®® and
publishing restrictions were eased (thereby also lowering standards of publication
quality). After the restoration of the monarchy in 1660 a large body of published case
reports became available, new case reports were published in English, and the practice of

citing other cases as authority in court became well established*®. The most respected

37 The last yearbook was printed in 1535 and then non-anonymous case reports - called
nominate or nominative reports - became common. However, style and content of these
case reports remained the same.

38 See e.g. Ross (1998) for a discussion of the debate about secrecy and publication;
interestingly, an inclination towards the secretive was not exclusive to the legal
profession - it existed much more broadly in all kinds of hermetic traditions and was
abandoned at about the same time in natural philosophy (see e.g. (2001)).

3% A quote from Coke’s reports describes well the transition from law based on general
principles over law based on general citing to law based on citing of particular authorities
(and the problems of the transition): "The ancient order of arguments by our serjeants and
apprentices of law at the bar is altogether altered. 1. They never cited any book, case, or
authority in particular ..., which order yet remains in moots at the bar in the Inner Temple
to this day. 2. Then was the citing general, but always true in the particular; and now the
citing is particular, and the matter many times mistaken in general. 3. In those days few
cases in law were cited, but very pithily ... and now ... such a farrago of authorities, it
cannot be but there is much refuse." (as cited in Holdsworth, 1922, vol. v p. 372)
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case reports before the mid 17" century came from Plowden — a lawyer and member of
Parliament, Coke — chief justice at the King’s Bench and Common Bench courts and
member of Parliament, and Bulstrode — a lawyer, member of Parliament and high
government official. Bulstrode’s case report, written completely in English, marks the
beginning of the 17" century transformation from Law French or Latin case reports to
exclusively English case reports. In the middle of the 18" century Burrow’s case reports
mark the beginning of high quality case reports published timely and regularly by
authorized reporters attached to particular courts.

As a consequence of the uncoordinated private reporting, pre-1865 case reports
did not cover all cases (however, there is a strong bias towards reporting the more
difficult cases*’), did summarize the same case multiple times (different reporters at times
even giving inconsistent summaries), did experience publication years after the case was
recorded (sometimes without the involvement of the person who created the manuscript),
did contain editors’ comments whose length could exceed the original case report (and
the editor making his own sense of a manuscript), did use differing styles (ranging from
the very abridged summary to the very extended elaboration of a side remark or a

reporter’s opinion), and did show variation in reliability (the occasional reporter was said

40 E.g. Burrow says in his 4™ volume on page 2583: “I only report what I think may be of
use, as a determination or illustration of some matter of law. I take no notice of the
numerous questions of fact which are heard upon affidavits ; (the most tedious and
irksome part of the whole business). I take no notice of a variety of contestations, which,
after having been fully discussed, are decided without difficulty or doubt. I take no notice
of many cases which turn upon a construction so peculiar and particular as not to be
likely to form a precedent for any other case.”
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to fall asleep during trials and make up the proceedings after trial)*!. Unsurprisingly, the
heterogeneity of case reports complicated application of the doctrine of precedent and
knowledge of the trustworthiness of individual case reports was an important skill in
legal practice. Nevertheless and in spite of all their shortcomings the “Reports [meaning
the pre-1865 nominate reports], together with the Abridgments of and the indices to
them, are in bulk, and, to a large extent, in substance, the most important part of the
literature of the common law.” (Holdsworth, 1922, vol. v p. 378). Drawing on the
authority of a precedent essentially meant citing one of the published case reports. If a
previously reported case was cited the names of the opposing parties were usually
followed by a so-called nominate citation, which identified the reported case by volume
number, name of the case reporter, and page number. An example would be Finlay versus

Seaton, 1 Taunton 210.

The English Reports

To gather in one place as many of the pre-1865 nominate reports as possible, a major
publishing project called “The English Reports” (The English Reports, 1900) was begun
in the year 1900. The project took about 30 years to complete and brought together the
vast majority of all available pre-1865 nominate reports. Some reports do not appear in
the publishing project, but nearly all cases ever reported are covered by at least one case
report from the English Report (ER). The formatting of the different nominate reports
was unified, their original page numbers and footnotes were maintained. Finally, various

comments, meant to enhance the understanding of relationships between cases, were

4! Good histories of case reports and assessments of their quality exist (see e.g.
Holdsworth, 1922, vol. v pp. 355-378, 1922, vol. vi pp. 551-574; Veeder, 1901a, 1901b;
Wallace, 1882).
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added. By 1932 the whole project - containing 265 distinct series of nominate reports
with 130’000 case reports on over 250’000 pages, was completed and the last of the 179
volumes were published (the last 3 volumes contain the index and an index chart). The
English Reports contain nominate case reports from the three superior common law
courts, Nisi Prius trials (transport-cost-reducing, locally-held common law trials whose
jury verdicts formed the basis for judgments from Westminster Hall), the Chancery
courts, the House of Lords, the Privy Council, the Admiralty court, and the supreme
ecclesiastical court (including the renamed Probate and Divorce court). The English
Reports have been the authoritative source for pre-1865 case reports ever since their

publication.
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Chapter 3: Data preparation

In this chapter I describe the two-step process that turned the English Reports into a
citation network. In the first step, I isolated individual case reports and recorded
information about the reported case and the references - ER case citations and statute
citations - contained therein. In a second step I cleaned and combined the extracted
information. I undertook the first step in Python with the help of 3 modules (see appendix
A). The first module (ER search.py) splits ER text files into individual case reports before
using a technique called regular expression matching*? to extract case name, case parties,
trial date, and number of words in the report. It then called two other modules to extract -
again using regular expression matching - from any given case report ER case citations
(search cases.py) and statute citations (search statutes.py). The extracted information was
translated into a standardized format and saved to an SQL database.

The second step used Stata code (see appendix B) and the information stored in
the SQL database to add missing information about ER volume attributes (1 _prepare case
information & volume attributes.do). It then combined information about case and statute
citations with information about the individual case reports (2_merge cases data.do and
3 merge statutes data.do).

The following sections follow the two-step structure to lay out the steps in a more
detailed manner. For each step they describe the specific problems encountered and the
solutions I chose to address them. Because I preferred a smaller sample size to an
erroneous sample I generally adhered to the principle of minimizing false positives (e.g.

recording incorrect case citations) at the expense of increasing the number of false

42 A regular expression is essentially a sequence of characters that defines a search
pattern.
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negatives (e.g. omitting actually present case citations). This also implies that I corrected
erroneous case information and citations only when the errors were unambiguous (e.g.

missing dates or incorrect page numbers).

Data extraction

Starting from the physical existence of 176 volumes with ER reports I identified the
publisher of an electronic ER database whose characteristics allowed reliable extraction
of case information and citations. After having exported the database into text files, I
applied the three Python modules to the individual text files and obtained a preliminary
version of the citation network. I then corrected obvious errors, added information to fill
in obvious omissions, and reran the Python modules until no further obvious errors or
curable omissions remained.

I will illustrate the process that extracts information from the original English
Reports with the help of a specific ER case report. Taunton reported the case of Finlay
versus Seaton that went to trial in the Court of Common Pleas in the year 1808 on page
210 of his first reporter volume. The corresponding nominate citation is 1 Taunton 210.
In the English Reports the case was republished on page 813 of volume 127 - often
abbreviated as 127 ER 813. Figure 2 shows how the short report appeared in the original

English Reports.

38



Choosing a database

I opted for an electronic ER database published by Juta Law (2010)*. The reasons for the
choice were a comparatively low error rate of Juta Law’s open text recognition
procedures, clear separation of distinct cases, consistent naming and reliable dating of
cases. All other published databases had considerably higher OCR error rates or made it

very difficult to separate cases and extract case and date information.

Creating text files

To transform the Juta Law database into a format that is open to automated text
processing I installed the Juta Law software and exported the individual case reports into
combined text files. Each of the resulting 176 text files corresponded to one of the
volume of the English Reports. Figure 3 shows the text file excerpt that corresponds to
the case report 1 Taunton 210 from the 813" page of the 127™ ER volume. Close
comparison of Figure 2 and Figure 3 reveals a number of OCR errors. A rough

investigation suggests an OCR error rate of about 2 in 1000*,

Extracting case information

To extract information from the individual case reports I used regular expression
matching to split the 176 text files into strings that pertained to only one case report.

Splitting the text files into individual case reports was straightforward because the text

43 The Economics Department of the University of Maryland, College Park kindly
supported the acquisition of the database. I gratefully acknowledge the departmental
support.

4 To derive the admittedly very rough estimate I tried to identify all character

mismatches between the original print and the OCR-ed version. I counted 7 mismatches
in 3045 characters.
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files from the Juta Law database have a consistent structure: the first line of a case report
begins with the names of the two opposing parties; the names are separated by the letter v
(an abbreviation of the word versus) and immediately followed by the name of the
nominate report and the corresponding ER reference. In the concrete case of Figure 2 this
corresponds to Finlay v Seaton 1 Taunton 210, 127 ER 813. Apart from a small number
of inconsistencies Juta Law consistenly uses the same format to delineate case reports. In
particular, the reporter names are used consistently within and across reporter volumes.
The Juta Law header that delineates case reports contains valuable information
per se. It is easy to extract from it the case name (Finlay v Seaton), the name of the
plaintiff (Finlay), the name of the defendant (Seaton), the nominate report reference (1
Taunton 210), the nominate report volume (1), the reporter name (Taunton) and the
nominate page number (210), the ER reference (127 ER 813), the ER volume (127) and
the ER page number (813). A second line added by Juta Law immediately follows the
header and contains the report date. Reasonably, the second line always starts with the
words “Report Date:” and then provides the year in which the reported case took place.
For example, the case from Figure 2 goes back to the year 1808. Recording the date of
the case (1808) and determining to which decade the case belongs (1800) is
straightforward. A unique identifier is generated and saved together with the recorded
information in a table of the SQL database as variables uid, casename,
casenamefirstparty, casenamesecondparty, nomcite, nomcitevol, nomciterep,

nomcitepage, ercite, ercitevol, ercitepage, date, decade.
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Extracting case citations

Finding within an ER case report references to other ER case reports posed some
difficulties. The vast majority of references to other ER case reports appear as nominate
citations, i.e. as a combination of volume number, reporter name and page number (e.g. 1
Doug. 308 in Figure 3). The main difficulty is that reporter names are often abbreviated
and that the abbreviations occur in many different forms. For example, in Figure 3, 1
Doug. 308 refers to 1 Douglas 308. However, other common abbreviations are 1 Doug.
K.B. 308, 1 Dougl. KB 308 or 1 Dougl. KB, 308. Therefore, the reliability of the
extracted ER case citations depends on the comprehensiveness of the list of ER reporter
abbreviations. To compile the list I relied on the widely popular Cardiff Index to Legal
Abbreviations (n.d., list compiled in 2012). The Cardiff Index brings together a large
number of different high-quality sources. I augmented the index with Williams’ (1941)
insights into particularly idiosyncratic abbreviations and erased all abbreviations that did
not uniquely identify reporter volumes (e.g. the abbreviation Black can refer to William
Blackstone's King's Bench Reports or to Henry Blackstone's Common Pleas Reports).To
avoid otherwise frequently occurring false positives I further erased all reporter
abbreviations that consisted of less than three letters and no volume number.

To actually extract case citations from an ER report I then combined all the
previously assembled abbreviations into a regular expression, i.e. a search pattern, that
extracted text strings whenever they matched one of the abbreviations and were followed
by a page number. With regard to search pattern interpunctuation I permitted periods,
empty spaces, and combinations of periods and empty spaces. However, I ruled out all

other interpunctuation marks like commas or semicolons because they significantly
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increased the rate of false positives. This implies that an abbreviation like 1 Dougl. KB,
308 was not recognized by the search pattern.

When the search pattern matched a string within an ER case report, the string was
extracted and translated into the naming convention used by Juta Law to identify cases in
their database (for example, 1 Doug. K.B. 308 would be recorded as 1 Douglas 308).
Without translation to the naming convention it would otherwise be impossible to
determine that 1 Doug. K.B. 308 and 1 Dougl. KB 308 actually refer to the same case
report. After the translation the standardized citation of the cited case and the string
context surrounding the citation were recorded together with the unique identifier
were in a table of the SQL database. The names of the recorded variables are uid,

casecite, and casecontext.

Extracting statute citations

Finding within an ER case report references to enacted statutes posed other challenges.
References to statutes appear in two different forms. The most common form consists of
the regnal year of the ruler under which it was enacted and a chapter (chapter number n
signifies that the statute was the nth statute enacted in a specific regnal year). For
example, citation of the statute 11 G. 2, c. 19 (i.e. the 19" Act of Parliament in the 11
regnal year of George II or calendar year 1737) can also be found as 11 G. I ch. 19 or 11
Geo. 2, chap 19 or 11 Geo. I, chapter 19, and so on. Moreover, punctuation marks are
used inconsistently (e.g. 11 G. 2, c. 19 can appear as 11 G2,¢ 19,11 G2 c. 19, etc.).

In the majority of cases the chapter number is provided, but often enough it is not. Then it
is easy to confuse a statute citation with the designation of a court session (e.g. Easter 11

Geo. 2) or a simple non-statute related date reference (e.g. 11 Geo. 2). The second form is
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specific to popular statutes. These statutes were frequently cited by name and not by
regnal year (e.g. Statute of Uses instead of 27 Hen. 8, chap. 10).

To extract the first form of statute citations I proceeded analogously to the
extraction of case citations. I manually constructed a list with possible regnal year
abbreviations for thirty of England’s rulers (beginning with Edward I) and calendar year
correspondences. | then combined all the previously assembled abbreviations, augmented
them with a search pattern that detected potentially existing chapter information, and
created a regular expression. Interpunctuation constraints were less stringent than for case
citations.

When the regular expression matched a string within an ER case report, the string
was extracted, and the regnal year translated into a standardized format (generally the
ruler abbreviation that is longest, e.g. 11 Geo. 2 and not 11 G. 2). If no chapter
information existed in the matched string the regnal year it was accepted as statute
citation only if the words Act or Statute appeared in close vicinity. After the translation
the standardized regnal year of the cited statute, its chapter information and the string
context surrounding the citation were recorded together with the unique identifier of the
citing case.

To extract the second form of statute citations I compiled a list of statute names
based on a table of popular statute names from the officially authorized Chronological
Table of and Index to the Statutes (1873). As before the list was compiled into a regular
expression and the matched string recorded. The name of the cited statute and the strings
surrounding the citation were recorded together with the unique identifier of the citing

case. Information about the two forms of cited statutes were combined and recorded in a
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table of the SQL database as variables uid, statciteregnalyear, statcitechapter,

statcitename and statcitecontext.

Correcting OCR errors (case names and case dates)

I checked case report names and report dates for inconsistencies that arose due to OCR
errors in the Juta Law database. If reporter volumes changed unexpectedly, if page
numbers did not increase from one case report to the subsequent one, if page numbers or
report dates fell outside the reporter volume-specific range, I investigated the
inconsistency. If the inconsistency arose from an OCR error, I corrected them. After
applying the corrections I repeated the procedures from the previous step and kept
iterating steps until no inconsistencies remained. All in all I made 644 corrections to
report names and report dates.

After OCR corrections the Python algorithm separated 129,042 case reports, and
extracted corresponding case report names, report dates, opposing parties names, and
word counts. It further extracted 468,872 case citations and 157,021 statute citations (the

latter together with the years of enactment).

Cleaning and combining data

The raw data extracted with Python required further processing to add missing
information and merge case information with the extracted information about case and
statute citations. This required the following tasks:

* merging case information of cases with the duplicate nominate citation

* adding trial dates to case information when they were missing in the Juta Law

database, but clearly identifiable in the original ER reports
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* adding missing reporter volume information to case information

* matching the nominate citation of cited cases with the available case information
* removing duplicate case and statute citations from the same citing case

* deleting case and statute citations with clearly erroneous page numbers, chapter

numbers, or regnal years

Merging duplicate nominate citations

When case reports were short enough it could occur that two distinct case reports were
printed on the same page of a reporter volume and, consequently, were identified by the
same nominate citation. Figure 4 shows an example. The two cases Ball versus Adrian
and Scholey and Another versus Mansell Powell were printed together on page 64 of
reporter volume 1 Taunton. Therefore, both of them would be cited by the nominate
citation 1 Taunton 64. To distinguish between them the name of plaintiff and defendant
was usually added to the nominate citation. Because it is impossible to distinguish by the
nominate citation only and because it proved technically too difficult to identify case by
the names of the opposing parties, I decided to merge the case information of all cases
with the same nominate citation. This reduced the number of distinguishable cases to
100,618. To date a merged case report [ used the most frequently occurring or