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In an East and West debate on human rights, scholars from different cultures
disagree on whether all civil and political rights are human rights. While they
generally agree that basic civil rights such as rights against tortureaaedyg(i.e.,
physical security rights) are human rights, some of them argueataicinal
political rights in the West such as freedom of speech and political participagion (
liberal rights) are not human rights. Some scholars, such as Daniel A. Bedl,thag
liberal rights are not human rights because liberal rights conflict witie E£ast
Asian cultures.

In this dissertation, | argue that both physical security rights and libgin&s ri
are human rights, and explain the relationship between these rights and Bast Asi
cultures. First, | argue that if liberal rights are not human rights betheg conflict
with some East Asian cultures, then physical security rights are also nat highta

because physical security rights also conflict with some East Asiamesll



Next, | discuss the idea from Daniel Bell and Michael Walzer that gdilysi
security rights are human rights because they are minimal values. Betbegr adea,
| explain what minimal values are, and why it is possible to develop some maximal
theories of physical security rights in East Asian cultures. | afgtesince physical
security rights are minimal values, they are still human rights even ¢inéyct with
some East Asian cultures.

| then argue that liberal rights, similar to physical security rigisakso
minimal values, and it is possible to develop some maximal theories of them in East
Asian cultures. Therefore, similar to physical security rights, lilvaylats are also
human rights even they also conflict with some East Asian cultures.

| also discuss other human rights debates, especially the debates between
Daniel Bell and other philosophers. Charles Taylor argues for an overlapping
consensus approach on human rights; Jack Donnelly argues for a Westerntliberalis
approach on human rights. | explain the relationship between these approaches and
my arguments, and how my arguments can help them to reply to the challenges from

Daniel Bell.
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Chapter 1: Introduction

There are different human rights debates between the East and the West. One
of these debates is about the list of human rights. Scholars from differenésultur
disagree on which rights are human rights and which rights are not human rights.
Some scholars, such as Daniel A. Bell, emphasize the importance of East Asian
cultures, and try to limit the list of human rights for East Asian cultures.dn thi
chapter, | briefly introduce such a human rights debate, and then | describe tie aim
my project and outline what | am going to argue in this dissertation.

First of all, I want to identify what is meant by “the East” and “the West
According to Daniel Bell, “East Asia’ refers to countries in tlesEAsian region
that have been subject to prolonged Chinese cultural influence and that have
demonstrated economic prowess in the post-World War Il era: mainland China, Hong
Kong, Taiwan, South Korea, and Japan. Singapore is also included because it is
predominantly Chinese, though it is located in the Southeast Asian region” (2006a,
p.6n13). He also mentions some other countries in the Southeast Asian region, such
as Indonesia, Malaysia, Philippines, and Thailand. In general, the “East Asian
cultures and regions” he focuses on are countries and regions affected by Chinese
culture (especially Confucianism) in Northeast Asia and Southeast Asga. Thi
definition is also shared by other political philosophers and politiciémshis

dissertation, | also assume that “the East” refers to these regions.

! For example, Langlois (2001) and Wan (2008) alsresa similar definition of East Asia or the East.
The only exception is that Bell himself explicitxcludes Vietham because of its “relatively
undeveloped economic status and unique recentyiig®ell, 2006b, p. 6 n13), while other people



Similar to “the East,” “the West” also refers to many differentaeg) such as
Western Europe (including United Kingdom), United States, etc. For the purpose of
this dissertation, | will focus on the Anglo-American cultural contexdpdeially
liberalism). In a word, | simply assume that the East is China and other esuntri
East Asia, while the West is America and other countries in Western Euaipe. L
we shall also see that Chinese culture (especially Confucianism) iagh@&tan
cultural context that we need to discuss, and Anglo-American culture (dgpecia
liberalism) is the relevant Western cultural context. These definitions &atsteand
the West are the foundations of the human rights debate that | assume in this
dissertation.

The history of East and West debates on human rights can be traced back to
the end of the nineteenth century, when East Asian began to discuss the concepts of
rights from the West.Since then, there have been many different debates and
dialogues. The most famous one is the “Asian values debate.” This debate began in
the early 1990s and lasted until around the economic crisis in East Asia in 1997-1998.
In the Asian values debate, some politicians and scholars in East Asia ams¢ ag
“Western values” (such as human rights, liberties, democracy, etc.). Tueythat
East Asians should abandon these Western values (especially civil andlpolitica
rights) because these values undermine the values and cultures in East Asia. For

example, Lee Kuan Yewa former prime minister and now a political elder of

usually include Vietnam in East Asia. Neverthelegs shall only focus on regions affected by
Chinese culture (especially Confucianism). Themefare may simply ignore such an exception.

2 For further detail, see An-na’im (1995), Angle &®isson (2002), and Svensson (2002).

3 In this dissertation, | mainly use the pinyin gystto translate names and terms from Chinese to
English. But there are some exceptions. Some Chinasies and terms are already translated by other
systems and are well-known in the Western world. (6Confucianism,” “Mencius,” or “Lee Kuan



Singapore, claims that “Asian values” are culturally unique and some Weslgss va
should not be considered as rights for East Asldre®’s view is also shared by some
politicians in East Asia, such as Dr. Mahathir Mohamad, a former prime mioiste
Malaysia® Their views are also adopted in “the Bangkok Declaration”—this

declaration emphasizes the cultural and socio-economical differenoesehdhe

East and the West, and it undermines the notion of universal humarf iigfats.

word, the Asian values debate aims at showing us how some Western values, such as
human rights (especially civil and political rights), conflict with Asiatuea’

In addition to the Asian values debate, there are also many other human rights
debates between the East and the West. Another famous debate is the long dispute
between the Chinese government and the American government, in which the
American government has continuously accused the Chinese government of violating
human rights. The Chinese government has responded to these challenges in a series
of white papers (e.g., China, 1991, 2000, 2004, 2005, 2009). A core idea in these
white papers is that China has its own cultural background, and so China has a

different standard of human rights and other “Western values.” For example, in 1991,

Yew"). For these names and terms, | keep the wadhkn translations instead of using the pinyin
translation. In addition, some references | ushimdissertation do not use the pinyin system {rabs
them use the Wade-Giles system). For the purposiation and reference, | also do not re-translate
these names and terms (especially the names afithers) by the pinyin system. At the end of this
dissertation, | provide a Chinese glossary tatfisttraditional Chinese characters and the English
translation of these names and terms.

* For the detail of Lee’s view, see Gardels (1998) Aakaria (1994).

® However, some East Asian politicians disagree with. For example, Kim Dae Jung, the president
of South Korea in 1998-2003, disagrees with Lee {Gen, 1994).

® See Davis (1995), pp. 205-209 for the full texttef Bangkok Declaration

" For further discussions on the Asian values delsat Avonius & Kingsbury (2008), Dallmayr
(2002), and Jacobsen & Bruun (2000).



the Chinese government published a white paper ddlliedan Rights in Chinalhe
preface of this white paper says, “Despite its international aspectstiseahuman

rights falls by and large within the sovereignty of each country. Theregf@@jntry's
human rights situation should not be judged in total disregard of its history and
national conditions, nor can it be evaluated according to a preconceived model or the
conditions of another country or region...From their own historical conditions, the
realities of their own country and their long practical experience, thee€ipeople

have derived their own viewpoints on the human rights issue and formulated relevant
laws and policies.” In a word, these white papers argue for a view that dtf@sanot
strictly follow the Western values and standards because China has its own cultura
conditions.

Although the Asian values debate and other political debates in East Asia do
not aim at constructing any profound philosophical argument, these debates have
stimulated many prominent political theorists and philosophers to think about the
cultural differences between the East and the West. One of these philosophers is
Daniel Bell? In general, Bell thinks that the Asian values debate itself “gererate
more heat than light” (Bell, 2006a, p. 52), but he also argues that “it would be a
mistake to assume that nothing of theoretical significance has emergeBdsh
Asia. The debate on Asian values has also prompted critical intellectuals eyithe

to reflect on how they can locate themselves in a debate on human rights and

8 Other philosophers who also discuss human rigidsEast Asian cultures include Roger Ames,
Stephen Angle, Joseph Chan, Ci Jiwei, Wm. TheoderBary, Li Xiaorong, Liu Shu-Hsien, Henry
Rosemont Jr., Shun Kwong-Loi, Tu Weiming, David Wpand many other3.hey hold different
views on the relationship between human rightsksemst Asian cultures. | mainly focus on the
arguments from Daniel Bell, but in the followingagdters | shall also discuasguments from some of
these philosophers as well.



democracy in which they had not previously played a substantial part” (Bell, 2006b,
p. 266). He believes that “we need to identify areas of commonality and justifiable
difference. Regrettably, though, there is a dearth of constructive dialogueebdhe
East and the West” (Bell, 1998a, p. 14). His aim is “to get beyond the rhetoric that
has dogged the human rights debate and identify relatively persuasive East Asian
criticisms of traditional Western approaches to human rights” (20064, p. 53). He
concludes that if human rights and other Western values “also needdajtedin
China,” then these values “need to be enriched, and sometimes constrained, by
Confucian values” (Bell, 2008, p. xvi. His italics). In other words, if human rights and
other Western values “are to take root and produce beneficial outcomes in Bast Asi
they must be adjusted to contemporary East Asian political and economiesealiti
and to the values of non-liberal East Asian political traditions such as Confucianism
and Legalism” (2006a, p. 9).

Bell's idea is very persuasive and interesting. Indeed, he has argued over the
cultural differences between the East and the West on many topics. For example
argues that the East and the West have many cultural differences on deraadracy
capitalism (e.g., Bell, 2000, pp. 286-289; 20064, pp.152-179, 231-280). For the
purpose of this dissertation, | will focus on the part of his view on human rights,
which is about the cultural differences on the list of human rights between the East
and the West.

Bell's view on regarding the list of human rights can be called “the East Asia
challenge to human rights.” This is the title of one of his articles (Bell, 1996)h&snd t

article is his first article directly aimed at identifying st lof human rights. His



arguments focus on which rights are to be included in a list of human rights and
which rights are not. Bell argues that physical security rights (egbtsragainst
torture, rights against slavery, rights against genocide) are human bighliberal
rights (e.g., freedom of speech, freedom of political participation) are not human
rights? He considers that liberal rights are not human rights because they are
culturally determined as Western rights but not East Asian rights. TaeywaEast
Asian rights because they conflict with East Asian cultures. In shortghesathat
East Asian cultures can affect the justification of rights, and this leals to t
conclusion that only physical security rights are human rights, while libghas iare
not human rights. This reasoning can be roughly summarized in the following

argument:

Argument 1

(1) Human rights are universal rights.

(2) Universal rights are accepted in all major cultures in the world.

(3) Physical security rights are accepted in all major cultures in thelworl

(4) Physical security rights are universal rights. (from 2 and 3)

(5) Liberal rights are not accepted in East Asian cultures.

(6) Liberal rights are not accepted in all major cultures in the world. (from 5)

(7) Liberal rights are not universal rights. (from 2 and 6)

° Bell also discusses whether East Asian culturasegéend the list of human rights (e.g. Bell, 2000,
pp. 95-103; 20064, pp. 76-78). For example, Bsltusses some economics and social rights that are
not in the list of théJniversal Declaration of Human Rights.qg. “rights to elderly parents”), but he
thinks that these rights are also East Asian rightsven universal rights (e.g. Bell, 2006a, pp.786

See also Chan, 1999.) However, this dissertatibnams at civil and political rights, and so | gki

the discussion of economic and social rights.



(8) (Therefore) physical security rights are human rights, but liberakraglet not

human rights. (from 1, 4 and 7)

This is a valid argument. Statements (4), (6) to (8) are all derived from the
previous statements. Statement (1) is a definition that | shall discussr furchapter
2, but this definition is not controversial. The real controversial statemeni2)ar
(3) and (5). If they are all true, then the argument will be a sound argunu¢tiheBe
premises are ambiguous and vague. What does it mean that a right is accepted in a
culture? And why are cultures so important to rights? In the following chapters
shall explain everything in depth.

Let me outline what | am going to discuss in the other chapters of this
dissertation. | shall introduce in chapter 2 what “the East Asian chalierysnan
rights” is and discuss how Bell and others argue for a philosophical account of “the
cultural justification of rights.” | shall show how Confucianism is the rele#ast
Asian cultural context for the human rights debate, and why Bell concludes that
physical security rights are human rights, but liberal rights are not humas tight
shall show how Bell's arguments are different from some classicé¢cgak to
human rights, and why his arguments are comparatively more promising than other
challenges to human rights. | shall also discuss the problems and explanatony gaps
his arguments.

| shall develop my own arguments in chapter 3 and 4. In chapter 3, | shall
discuss physical security rights and East Asian cultures. Bell argughisecal

securities are what Michael Walzer calls “minimal and universal ncodes”



(Walzer, 1994), but both Bell and Walzer have not explained his idea clearlyl. | shal
discuss different notions of the minimal and universal moral code in depth. Moreover,
some people believe that human rights are based on dignity or hunhahgyj}.

develop my own arguments based on these notions (minimal, dignity, etc.), and my
arguments aim at showing why physical security rights are East Aglts and

human rights.

In chapter 4, | shall discuss liberal rights and East Asian culturgl&@ms
that liberal rights are not East Asian rights (and hence not human rights) because
liberties conflict with some East Asian cultural factors. | shall developwry
arguments to explain why liberal rights are also East Asian rights and higymizn Ir
shall argue why liberties are essential necessities of dignity, &adl bgscuss the
relationship between liberties and Confucianism. | shall also show why myemtgim
for physical security rights and liberal rights can refute Bell'st Basian challenge to
human rights.

In chapter 5 | shall discuss some applications of my arguments in reféoenc
debates between Bell and other philosophers. | shall discuss the debate betlveen Bel
and Charles Taylor (Taylor, 1999) and the debate between Bell and Jack Donnelly
(e.g., Donnelly, 1999, 2003). Bell argues that the approaches from Taylor and
Donnelly are problematic and mistaken. | shall argue that Bell has sutlyessf
challenged the approaches from Taylor and Donnelly, but it does not mean that Bell
has refuted all of their conclusions as well. | shall argue that my arguoaensave

their conclusions from Bell's challenge. | shall also summarize whargoyreents



can do, and explain how my arguments can contribute to the East and West debate on
human rights in general.

| shall conclude my project in chapter 6. | shall conclude that the arguments
from Bell (and many others who concur with Bell) cannot successfully explain wh
physical security rights are human rights but liberal rights are not humas figlet
main purpose of this project is not only to refute Bell's arguments but also to develop
my own arguments to solve problems in this East and West debate on human rights.
Without neglecting the importance of East Asian cultures, | conclude that both
physical security rights and liberal rights are human rights. Lasthgll slso discuss

some possible directions of further research based on my arguments and conclusions.



Chapter 2: The East Asian Challenge to Human Rights

Section 2.1 Introduction

In the East and West debate on human rights, some scholars, such as Daniel
A. Bell, aim to limit the list of human rights for the East Asian cultural cdat&uch
a view can be called “the East Asian challenge to human rights.” Bell’susooitlis
that physical security rights are human rights but liberal rights are not hughés ri
The aim of this chapter is to provide a literature review to “the East Asidermial
to human rights.” In this chapter, | discuss the arguments from Bell and others in
depth. | also discuss some problems and explanatory gaps of their arguments.

In section 2.2, | discuss the relationship among human rights, universal rights,
Western rights, and East Asian rights. | explain why the discussion of Eiast A
rights is the core part of the East and West debate on human rights. The aim of this
section is to discuss some background information and set up a framework for the
discussions in other sections. In section 2.3, | explain how Bell and others argue that
“cultural factors can affect the justification of rights” (e.g. Bell, 20@%,39). In
other words, | discuss a philosophical account for the “cultural justificatiaghdaér’
In section 2.4, | discuss some cultural contexts that are relevant to the Eaststnd We
debate on human rights. Particularly, | discuss what Bell terms “Wedieralism”
and “values in Asia” in Confucianism.

In section 2.5, | use the contents of the previous sections to explain how Bell

argues that physical security rights are human rights but liberal aghtsot human

10



rights. In section 2.6, | also discuss some advantages and disadvantages of Bell's
arguments. In section 2.7, | summarize all the points in this chapter. In gdmsral, t
chapter will tell us why we need detailed research on the East and Westatebate

human rights.

Section 2.2 Human Rights, Universal Rights, Western Rights, and East Asian Rights

As | saidin chapter 1Bell’s view can be called “the East Asian challenge to
human rights.” Roughly, his view &bout the list of human rights, i.e., which rights
are human rights? Bell argues that physical security rights arenmighés, but civil
and political liberal rights (i.e., liberal rights) are not human rights. albeghts are
not human rights because they are not universal rights; they are only Westearn right
but not East Asian right$ shall elaborate and evaluate Bell’s view in detail. But
before | discuss his view, | need to clarify the notions of human rights, universal
rights, Western rights, and East Asian rights clearly.

To begin with, let me quote some words from Jack Donnelly and Daniel Bell.
Donnelly is one of the Western philosophers of human rights that Bell always
discusses in his writing§ According to Donnelly, “[t]o claim that there are human
rights is to claim that all human beings, simply because they are human, have rights
in this sense. Such rights are universal, held by all human beings. They ar®©egual:
is or is not human, and thus has or does not have (the same) human rights, equally”

(Donnelly, 1999, p. 61). Donnelly (2003) also explains that human rights are

19 discuss their debate in chapter 5, sectionrbdetail.

11



universal rights in this sense: “human rights are, literally, the rightetieahas
simply because one is a human being...they are universal rights, in the sense that
today we consider all members of the species Homo sapiens ‘human beings,’ and thus
holders of human rights” (p. 10. Donnelly’s italics)

Bell tends to agree with the above passages from Donnelly (e.g. Bell, 2000, p.
50; 2006a, p. 62). But Bell also has his own and unique idea of human rights. For

example, he describes human rights as follows:

Human rights are held by individuals. They protect individuals against the
actions of other individuals and/or collectivities (including political and
economic organizations). They are egalitarian because they are helg equall
by all individuals. They are universal because they apply in all cultural
contexts. Finally, human rights are fundamental, meaning that they override
other political goods in cases of conflict (barring exceptional circumstance
Most people, | suspect, can endorse this definition of universal human
rights...The controversial part, however, is to specify the content of universal
human rights. Which rights are fundamental, universally valid human rights,

and which ones are locally valid, ‘peripheral’ rights? (Bell, 1999, p. 849)

Both Donnelly and Bell agree that if X is a human right, then X is also a
universal right. Although human rights may be something more than universal rights
(e.g., human rights may also be equal or inalienable rights), | only focus onsahiver

rights in this dissertation. In other words, the notion of universal right is our concer

12



here, and | assume in this dissertation that universal rights and human rights are jus
the same.

What are universal rightdPniversal rights are, obviously, rights. But the
rights with which we are concerned heremaal rights. In other words, we focus
on whether sommoral rights are universal rightkegalrights are not the main
concern here. In the East and West debate on human rights, people argue that some
moral rights (such as civil and political rights) are or areunotersal rights, but it
does not matter whether these rights are lafsal rights* Therefore, in this
dissertation, | assume that most of our discussions are limited to moral rights
explicitly say so if legal rights are involved in some parts of the debate.

Who are the holders of universal rights and who are responsible for these
rights (i.e., the subjects and objects of universal riggs)realizes that “human
rights are held by individuals.” Human (universal) rights pertain to those who are
right-holders. Therefore, we may also assume that all right-holders of ahinghts
are individualslt also seems that the word “universal” in universal rights directly
refers toall individuals (human beings or human persolmshther words, universal
rights are rights that are held by all (human) individuals (i.e., pertain ho@ihn
individuals).

This is controversial. One may ask further whether human rights arefoghts
all human beingsr only for allhuman personsOne may also ask whether all human
beings include human beings at all times, including the past, present and future.

Another controversy is that some human rights are considered hebdldstivities

" Indeed, it seems that most countries in East Asie written civil and political rights in their
constitutions and legal systems. However, theiregoments frequently ignore, disrespect, and violate
these rights.

13



rather than individualshe universal quantifier (i.e., all) is also controversial. It is
doubtful whether universal rights are really held by virtualljhumanindividuals.
Some scholars even restrict the domain of this universal quantifier. For example
Talbott restricts the holders of universal rights as “all adult human beimgseach a
minimum level of cognitive, emotional, and behavioral functioning” (Talbott, 2005,
pp. 6-7).It seems that Bell's idea here is controversial. However, for the sake of
argument, we do not need to discuss these controversies in depth. This is because the
debate mainly focuses on the relationship between East Asian cultural canigxts
human rights. The real concern here is whether some rights are rightesanipr
East Asians. If some rights are not rights for East Asians now, then theiyelgfre
not human rights. Therefore, these controversies are not directly relevant to the
debate. For the purpose of this project, | skip all these controversies and usa the ter
“individuals” or “human individuals” without further clarification

Bell also thinks that “human rights are held by individuals” and these rights
“protect individuals against the actions of other individuals and/or collectivities
(including political and economic organizations)” (Bell, 1999, p. 84Byther
words, others haveorrelative dutiego the right-holder$? This correlation between
rights and duties (or more precisatyoral rights andnoral duties) explains what it
means by saying that a right is held by an individual. In general, universal(agiaf
human rights) are claim-rightd and so there are also correlative duties. That is, if an

individual holds a right, then others have a correlative duty to the right-holder to have

121n this dissertation, the terms “duty” and “obliigm” are interchangeable.

13 Besides claim-rights, there are privileges-, peyand immunity-rights. See Hohfeld (1919) and
Wenar (2010) for detail. | do not mean that unigérgghts cannot be rights other than claim-rights.
Nevertheless, we only focus on claim-rights in fhigject.
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this right. Since universal rights are held by all individudilgy-holders have
correlative duties to all individuals. In summary, universal rights are rolaiat
rights held by all individual8Both sides of the East and West debate on human rights
agree with such a notion of universal rights. Although such a notion is not without
guestion, it is good enough to serve as an assumption or a common ground in the East
and West debate on human rights.

From the above analysis, we know that human rights are universal rights, and
universal rights are moral claim rights held by all individuals. We may dhidean
rights into some smaller groups. Occasionally, people call these rigmsthights
for East Asians,” “human rights in the West,” etc., but these expressens ar
confusing. If X is nhumanright, then how can X only beraumanright in the East or
in the Wes2 Does it mean that there is no human in the rest of the world? To avoid
such confusion, | suggest that “East Asian rights” and “Western rigredjetter
terms for our discussion here. East Asian rights are moral claim righteyhElaist
Asians; Western rights are moral claim rights held by Western peoplée Whi
universal rights are held by all human individuals, East Asian rights andeste
rights are only held by some human individuals (i.e., East Asian and Western
people)* This implies that if some rights are not East Asian rights, then these rights
are not universal rights as well; being a right in East Asia (i.e., East Agl#) is a

necessary condition for being a right everywhere (i.e., universal right).sTiisyi

4 When | say that East Asian rights are rights fast®sian, | focus on people who live in East Asia
and arenfluenced by East Asian cultures. Similarly, Westaghts are rights for people who live in
the West and are influenced by Western culturesr& hre controversial cases, such as Westerners
living in East Asia (e.g., Daniel Bell) or East asiliving in the Western world (e.g., Asian-
American). | ignore these controversies in thiselitation.
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the debate of East Asian rights is a core part of the East and West debate on huma
rights.

Although the above notions are not without controversies, they are generally
accepted in the East and West debate on human rights, and hence they can be
considered as some assumptions or backgrounds of the tfehatehave already
guoted above, the real controversial part is “to specify the content of universal huma
rights. Which rights are fundamental, universally valid human rights, and which ones
are locally valid, ‘peripheral’ rights?” (Bell, 1999, p. 849). Bell thinks that cedtur
somehow determine which rights are universal and which rights are not. In the next

sections, | shall discuss his idea in depth.

Section 2.3 Can Cultural Factors Affect the Justification of Rights?

Which rights are universal? Bell thinks that the answer is based on cultural
contexts:® Why and how are universal rights relevant to cultural contexts? Bell
argues that “cultural factors can affect the justification of righesj.( Bell 2004, pp.
29). | discuss Bell’'s idea in detail in this section.

Before discussing Bell's idea, | want to answer a question first. @Qye m
wonder whether it is necessary to define culture in this project. Culture isvedit a

defined subject even in empirical research such as anthropology or sociology; the

15t is unclear whether Bell also assumes that hurigdnts are rights that are held by virtue of being
human or by virtue of humanity. But Bell disagreéth the natural rights or natural law tradition
because he thinks that it is only a Western tradliti discuss Bell's idea on the Western tradition
further in section 2.4.

1% «Culture,” “cultural context,” and “cultural factbare all interchangeable in the writings of Bafid
others. Therefore, | do not distinguish these teunrther in this dissertation as well.
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are many different and controversial definitions of cultindevertheless, we do not
need to define culture in this project. This is because later we will seentizat
Western cultures and East Asian cultures (especially liberalism anddizomém)
are important in the debate. One may explain these cultures with speciéotcamd
examples. Bell and others also discuss East Asian cultures with spectéatcand
examples. | shall discuss Western and East Asian cultures further in trsecions.
Hence we do not need to discuss any definition of culture now.

Instead, we need to focus on the relationship between cultures and rights. Why
and how are cultures relevant to universal rights? A reasonable assumgtain is t
universal rights are held by all human individuals, and hence they are somehow
related to, or even determined by, the culture of these individuals. East Akisn rig
are only held by East Asians, and so East Asian rights are related to East Asia
cultures. Bell and others provide a more philosophical explanation here. Bell thinks
that “cultural factors can affect the justification of rights”. Let quete a paragraph

from Bell:

Cultural factors can affect the justification of rights. In line with the
arguments of ‘1980s communitarians’ such as Michael Walzer, it is argued
that justifications for particular practices valued by Western-stydedl

democrats should not be made by relying on the abstract and unhistorical

" For example, Benedict (1934) discusses a classieal of culture in anthropology; Donnelly has
discussed the similarities and differences betveedtnre and civilization (Donnelly, 2003, pp. 86;88
100-103). Li (2006) summarizes different definisonom anthropology and sociology into a
“textbook definition”: “A culture is an inheritedooly of informal knowledge embodied in traditions,
transmitted through social learning in a commuraty incorporated in practices” (Li, 2006, p.9).
Nevertheless, she also emphasizes that even gegtbaok definition is controversial.
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universalism that often disables Western liberal democrats. Rather, they
should be made from the inside, from specific examples and argumentative
strategies that East Asians themselves use in everyday moral anélpolitic
debate. For example, the moral language (shared even by some locabtritics
authoritarianism) tends to appeal to the value of community in East Asia, and
this is relevant for social critics concerned with practical effect. Qcdle s
communitarian argument is that democratic rights in Singapore can be
justified on the grounds that they contribute to strengthening¢pti®sch

communities as the family and the natfn.

The first statement, “cultural factors can affect the justificatiomgbts,” is the key
statement here. Generally, to justify something is to show somethingustpeght,
or reasonable. Justification is also generally contextual, that is, itsasddrdoubts or
guestions relevant to some specific contexts. But there are still manipgsegiout
this claim. For example, one may ask why Bell and others believe that ctdticak
are important. One may also ask what justification of rights is relevant to loatede
And one may also ask why Bell and others think that cultural factorsffecthe
justification of rights. In the following | explain these topics in detail.

Why is culture so important? From the passage | quoted above, Bell argues
that his statement “cultural factors can affect the justification bfsigs based on or
“in line with the arguments of ‘1980s communitarians’ such as Michael Walzer”

(e.q., Bell, 2009, section 1). | need to clarify what Bell means by “commianis in

'8 This passage appears in exactly the same woriirtge following references: Bell (2004), pp. 29-
31; Bell (2006b), pp. 267-268; and Bell (2009),teatl no.2. See also Bell (1996), pp. 660-667] Bel
(2000), pp.82-103; Bell (2006a), pp. 72-78 for dsta
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this quotation. Some philosophers are called “communitarians”; these philosophers
include Alasdair Macintyre (1989; 2007), Michael Sandel (1998), Michael Walzer
(1983,1994), and others. Indeed, Daniel Bell is also considered as a “communitarian”
as well. For example, William Kymlicka writes, “the kind of communitasami
which has recently come to prominence with the writings of Michael Sandel, Michae
Walzer, Alasdair Macintyre, Daniel A. Bell, and Charles Taylor is qufferént
from traditional Marxism” (Kymlicka, 2002, p. 209). Bell explicitly declared tiex
belongs to the campaign of “communitarianism” (e.g., Bell 1993, 2009). He even
once calls his philosophy “Asian Communitarianism” (The title of Bell 1998a).
However, the term “communitarianism” is also ambiguous and vague. Bell himself
also realizes that many philosophers deny that they are “communitafans
example, Bell writes, “These critics of liberal theory never did idertigyiselves
with the communitarian movement (the communitarian label was pinned on them by
others, usually critics)... Both Taylor and Walzer identify themselvebasals in
Gutmann 1992. Macintyre (1991) says ‘In spite of rumors to the contrary, | am not
and never have been a communitarian’. Sandel (1998) uses the label republican rather
than communitarian” (Bell, 2009, introduction and footnote 1). Buchanan even
writes, “There are perhaps almost as many communitarian positionseaareher
communitarian writers” (Buchanan, 1989, p. 852). In a word, it is unclear what
“communitarianism” is. To avoid confusion, | discuss their arguments directly
without using the term “communitarianism.”

Among these philosophers, Bell especially agrees with Walzer. Let messlis

how Bell develops his arguments based on Walzer’s philosophy. Walzer thinks that
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culture is important in many moral discourses. As Walzer writes, “Wgalref us)
culture-producing creatures; we make and inhabit meaningful worlds. Sincesthere i
no way to rank and order these worlds with regard to their understanding of social
goods, we do justice to actual men and women by respecting their particular
creations...Justice is rooted in the distinct understandings of places, honors, jobs,
things of all sorts, that constitute a shared way of life. To override those
understandings is (always) to act unjustly” (Walzer, 1983, p. 314). Generally, thes
philosophers (Walzer and others) emphasize the importance of culture because they
want to argue against liberalism, especially Rawls’ liberal pringipigustice
(Rawls, 1971)Buchanan clearly summarizes their thoughts in a simple sentence:
“Liberalism devalues, neglects, and/or undermines community, and community is a
fundamental and irreplaceable ingredient in the good life for human beings”
(Buchanan, 1989, p. 853 Although Walzer and others aim to challenge
liberalism? their ideas on culture can also apply in other debates, such as in our
debate on human rights.

Bell concurs with Walzer and others on the challenges to Rawls’ liberdlism

But for the discussion here, the more important point is that Bell also borrows their

¥ The terms “community” and “culture” can be usetbinhangeably in this sentence.
2 For the detail of this liberalism-communitarianisiebate, see Delaney (1994)

% Here is an example from Bell. He writes, “A critit10 tries to push beyond the limits of community
consciousness cannot generate any politically asleknowledge...all knowledge is context-bound—
the critic cannot extricate herself from her coht®xas to be true to principles of rational jusdfion
independent of any context, even if she tries...one@agognize that our knowledge is context-bound,
that there is no ‘objective’ standpoint from whichevaluate how we think, act, and judge, this &hou
lead us to abandon this project [Rawls’ liberalighgt aims at finding independent rational
justification for morality, an external and univakperspective that's to serve as a critical steshda

from which to evaluate the morality of actual conmities. And if there’s no trans-communal ground
from which to seek independent vindication for theral standards of communities, this means that
standards of justification emerge from and are phat community’s history and tradition in which
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ideas to construct his own arguments on human rfgisart he borrows from
Walzer is that Bell believes that “abstract and unhistorical universatsnmot
justify rights. Instead, rights should only be justified from “inside,” i.e., froftuce
or community.For example, Bell writes, “Rather, they shobkimade from the
inside, from specific examples and argumentative strategies that &#assA
themselves use in everyday moral and political debate” (e.g. Bell, 2006b, pp. 267-
268). In a word, on top of Walzer’s idea, Bell develops his own arguments on why
rights should only be justified from “insidé>

But what does it mean that rights should only be justified from “inside”? Bell
does not explicitly define how to justify a right from “inside.” But we may be @&ble

understand what he means from some of his writings:

The second challenge is an argument ovejustéicationof rights. As

against the claim that the Western liberal tradition is the only possible moral
foundation for human rights, many East Asian human rights activists argue
that their own cultural traditions can provide the resources for local
justifications of ideas and practices normally realized through a humas right

regime in Western countries. This argument is not merely theoretica) it als

they are vindicated” (Bell, 1993, pp. 65-67) Thieralso a footnote for this passage. This footnote
says that Bell concurs with Rorty in this pass&ge Bell (1993), pp. 82-83, n25.

22 As | mentioned in some paragraphs earlier, Ballised the ideas from Walzer and others to
develop his arguments on other areas as well.@mple, he argues that “cultural factors can previd
moral foundations for distinctive political praci&and institutions (or at least different fromso
found in Western-style liberal democracies).” Imiéidn to the justification of rights, he also aegu
that “cultural factors can affect the prioritizio§rights, and this matters when rights conflictl an
must be decided which one to sacrifice.” See B%ID4), pp. 29-31; Bell (2006b), pp. 267-268; and
Bell (2009), section 1. See also Bell (1993), p{D-143 & 183; Bell (2000), pp. 23-105. However,
these areas are not directly related to our déiees hence | do not discuss them in detail.

2| shall discuss Walzer's idea in section 2.5 amajpter 3 with further detail.
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has strategic importance for advocates of human rights reforms in East
Asia...cultural particularities in East Asia may justify a different ahor

standpoint vis-a-vis the human rights regime typically endorsed by Western
governments, scholars, and human rights activisiseme values in Asia may

be more persistent than others and may diverge from some human rights ideas
and practices typically endorsed in Western countries. If these values are
widely shared by both defenders and critics of the political status quo, there is
a strong presumption in favor of respect for those values. (Bell, 2006a, pp. 54-

55. Bell’s italics§*

In this passage, Bell thinks that different cultures have different “moral
foundations for human rights.” These different moral foundations can provide
different justifications for human rights. But what do “moral foundations” meam? A
why can they provide different justifications? To answer these questioreq toe
discuss not only Bell's own writings, but also the interest accounts of rights aed som
arguments from other philosophers as well.

In the contemporary literature of rights, it is common to diststyuivo
different accounts of rights: choice (or will) accounts and inte(es benefit)
accounts. Choice accounts understand rights (and the correlative dotié®
protected choices, while interest accounts understand rights to betguiatgerests.
In the East and West debate on human rights, it seems that many Easteappéiks

prefer interest accounts more than choice accounts. | am not byrehey like

% See also Bell (1996), pp.650-660; Bell (2000)4pp82, and Bell (2006a), pp. 62-72 for further
detail.
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interest accounts more, but one possibility is that it is efBi&ast Asian cultures to
play some roles in interest accounts of rights. Comparatively,elgmounts are too
“Western,” and many East Asian cultures do not emphasize choice.

Bell and other philosophers also like interest accounts of righsldition to
Bell's view, | also discuss the views from Stephen Angle and JdSkph as well.
Although Angle, Bell, and Chan have different conclusions on the list olahum
rights (i.e., they disagree on which rights are universal jigtmnsy all agree that East
Asian cultures are important and should play some roles in the hughés debate.
Indeed, Bell has agreed and quoted their works quite often (elf.2@e@0, pp. 50,
73-91; 2004, pp. 397-400; 2006, pp.34, 63-75). Therefore, in the rest of this section, |
shall discuss their views together in detiil.

Their particular interest account of rights is probably similar to or consiste
with the following formula from Joseph Raz: “X has a right’ if and only dther
things being equal, an aspect of X’'s well-being (his interest) is @isutfireason for
holding some other person(s) to be under a duty” (Raz, 1986, p?’166¢ems that
Bell and others generally agree with Raz’s account of rights. For exahmgjle,
argues that “As we turn now to Chinese rights theories, we will seeghtd are

taken by most theorists to protect interests in a manner quite consistent vgth Raz

% For further detail on choice accounts and inteesbunts of rights, see Rainbolt (2006), Sumner
(1987), and Wenar (2010). Some philosophers atwatebbth choice accounts and interest accounts
are problematic. However, most philosophers inBast argue for interest accounts of rights.
Therefore, | also only focus on interest accouftights here.

| discuss their differences in chapter 4, secfigh

?"|n the original formula, Raz has also discussed thie right-holder is (“X has a right’ if and onify
X can have rights...”). But this is not relevant ta current discussion, and so | ignore this pattisf
formula. It is also controversial whether Raz's@att is only an interest account of rights, oraibc
also be considered as a choice account of rigktsa(kse its formula may also suggest that we have
rights to free choice in many circumstances). Aghiis is not relevant to our current discussiom a
so | ignore this controversy as well.
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ideas” (Angle, 2002, p. 213). Angle also argues that “it is clear that the dominant
view of rights, both now and throughout the history of Chinese rights discourse, has
been that rights are closely tied to interests. Indeed, we saw that “quesli
originally adopted as an equivalent for ‘rights’ in large part because ityreadi
expressed the ideas of both legitimate powers and legitimate benefitsresis—
ideas with which one strand of the Confucian tradition had been concerned for
centuries” (Angle, 2002, p. 214Y1n summary of these two quotations, Angle clearly
states that some Chinese versions of the interest accounts of rights acermgigtnt
with Raz’s interest account of rights.

In another example, Joseph Chan also follows Raz’s idea in developing his
own Asian or Confucian account of human rights (Chan, 1995a; 1995b; 1998, p. 31,
1999, p. 230, especially n55; 2000, pp.63-64). Bell himself has not directly discussed
Raz'’s idea; he only mentions Raz when he discusses Angle’s arguments (Bell, 2004,
p. 398; 20064, p. 63). But there is no evidence that he disagrees with Raz’s interest
account of rights. Indeed, not every part of Raz’s account is our concern here; the
concern here is simply limited to how a right is justified by interest. AngpaShan
has summarized the idea as follows: “To justify a right, we need to shoth¢hat
interests of the right-holder are weighty enough to place some other person er peopl
under some obligation or duty” (Chan, 1998, p. 31). It seems that Bell also agrees
with this idea (e.g. Bell, 20064, pp.72-7B) a word, such an idea is consistent with
or similar to Raz’s idea, and such an idea provides a consensus among Bell and

others.

Z«Quanli” is the pinyin translation of the Chinesem “rights.”
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Now we know that the justification of rights in the debate is an interest

account of rights. But what interests are weighty-enough to place otlusisaame

duty? This is exactly where Bell and others believe that the East and theaVest

different answers. This is also why cultural factors are moral founddhanhsan

affect the justification of rights. Another quotation from Bell will help us to

understand further the issue at hand:

A human rights regime is supposed to protect our basic humanity—the
fundamental human goods (or needs or interests) that underpin any
“reasonable” conception of human flourishing. But which human goods are
fundamental? ... It is possible that most politically relevant actors, both
officials and intellectuals, in East Asian societies typically eradars

somewhat different set of fundamental human goods than their counterparts in
Western societies now and for the foreseeable future. Different secieie
typically have different ideas regarding which human goods must be protected
regardless of competing considerations, and which human goods can be
legitimately subject to trade-offs with other goods as part of everyddicpoli

If there is some truth in these propositions, it is essential for purposes of
improving mutual understanding and minimizing cross-cultural conflict to

take them into account. It may mean that some Western conceptions of human

rights are actually culturally specific conceptions of fundamental human
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goods, not readily accepted elsewhere, too encompassing in some cases and

too narrow in others. (Bell, 2006a, p. 72-73)

From the above quotation, we know that at least one of the interests that are so
important is “the fundamental human goods.” What are these fundamental human
goods? Bell does not explain that very clearly. Joseph Chan argues that some
fundamental human goods in East Asia are “Razian common gdduls, it is

unclear whether other philosophers agree with him or not. Nevertheless, we do not
need to define fundamental human goods, nor do we need to find a complete list of
fundamental human goods here. This is because the focus in this East and West
debate on human rights are physical securities and liberties. Therefare,raded to
discuss in this dissertation is whether physical securities and liberiédgsndamental
human goods, and we shall discuss that in the later sections and chapters.

Bell and others believe that generally there are different fundamentahhuma
goods in different cultures. Since each culture has its own fundamental goaai® that
weighty enough to place other under duties, Bell and others believe that rights are
justified differently in different cultures. They also believe that cutaan affect the

justification of rights in a positive and a negative way. In a positive way, csi¢are

2 Similar ideas can also be found in Bell (1996), $30-663; Bell (2000), pp. 83-88.

%0 Raz considers that common goods are goods “whichgcertain community, serve the interest of
people generally in a conflict-free, non-exclusiaeg non-excludable way” (Raz, 1992, p. 135). Raz
also believes that common goods do not conflichwitlividual interests. For example, Raz writes,
“the right is justified by the fact that by servitige interest of the right-holder it serves theiiast of
some others, and their interest contributes tordeténg the weight due to the right” (Raz 1992, p.
133). Joseph Chan explains further that common gaoel not individual interests but general intarest
(Chan, 1995b, pp.17-18). Chan writes, “A commondjizsonon-exclusive, in that the enjoyment of one
person of that good does not detract from thatleérs. It is non-excludable, in the sense that drise
available in a community, no members of that comityuran be excluded from enjoying it” (Chan,
1995, p.18). See also Chan (1999, especially pp-227) for his discussion on Razian common goods
and Confucianism.
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affect “which human goods must be protected regardless of competing
considerations” (Bell, 2006a, 73). In other words, human goods that must be
protected are also interests that are important (and sufficient) enoughdmthiar
under moral duties, and Bell and others believe that these interests asntiffer
different cultures. In a negative way, cultures can affect “which hyoads can be
legitimately subject to trade-offs with other goods as part of everydaicpo(Bell,
20064, 73). This tells us that that a right is not justified if the correlative human goods
are subject to trade-offs with other goods. That is, since these goods acetsubje
trade-offs, they are not weighty enough to place others under some duties. Notice that
both ways are empirical. In other words, cultures empirically affegugtiication of
rights. While the positive way states that cultures tell us which human goods are
weighty enough to place others under duties (i.e., which rights are justified), the
negative way focuses more on how cultures determine which human goods are not
weighty enough to place others under duties (i.e., which rights are not justified).
Since cultures can affect the justification of rights positively and negiati
this is probably why Bell and others think that different cultures are grounds or
“moral foundations” for rights (e.g., Bell, 20064, pp. 62-72). In summary, Bell and
others argue that “cultural factors can affect the justification ofg'idbtg., Bell,
2006b, pp. 267) because there are fundamental human goods or interests that are
weighty enough to place others under some duties, and cultures can affect these
fundamental human goods or interests positively and negatively. Following the
reasoning here, universal rights are fundamental human goods that are weighty

enough to place others under some duties in every culture. When we focus
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specifically on East Asian rights, we can conclude the following two statsrfrem

the above analysis:

(1) X is an East Asian right if and only if X is an interest of East Asians (i.e.
the right-holders) that is weighty enough to place others under some
duties.

(2) X 'is such an interest if and only if X is a fundamental human good in East

Asian cultures.

These statements can be considered as the first two premises of the argument
on the justification of East Asian rights. For convenience, we may céllssuc
approach to the justification of rights “the cultural justification of righBn”far, | can
only briefly and abstractly discuss such a conceptual framework of the tultura
justification of rights. To discuss the details, we need to discuss whatriWaste
East Asian cultural contexts are relevant to the debate, and we need to discuss which
rights are justified by the East Asian cultures and which rights are notl dlisicass

these topics in the next two sections.

Section 2.4 Western Liberalism and Confucianism

In this section, | am going to introduce the Western and East Asian cultural
contexts that are relevant to the East and West debate on human rights. The relevant

part of the Western cultures is what Bell calls “Western liberaliamg’the relevant

28



part of the East Asian cultures is Confucianism. | discuss why Bell thiaks t
liberalism is only for Western people but not East Asian. | also introduce what
Confucianism is, and why Confucianism is so important to our debate on human
rights.

Similar to East Asia, “the West” also includes many different regioris. Be
and others mainly focus on the Anglo-American culture, especially on “Western
liberalism.”! It appears that Bell and others use “Western liberalism” as an umbrella
term for many different views. For example, Bell has discussed views faditignal
liberals such as John Locke (1689/2002) and John Stuart Mill (1859/2G0%) has
also discussed views from contemporary philosophers such as Brian Barry, (1995)
Jack Donnelly (1999, 2003), Ronald Dworkin (1977, 2002), and John Rawls (1971,
1993)® Bell and others argue that Western liberalism is solely “Western
perspectives” or “Western traditions.” Western liberalism originateldarwest, but
Bell and others do not think that the origin is a problem. Indeed, if the origin were a
problem, then the views from Bell and many others (such as Angle, Walzer, etc.)
would also be problematic because they are also from the West. The real problem is
that liberals do not realize or they do not agree that East Asian cultures are so

important. For example, Bell writes:

31 Sometimes, they also call it “liberalism,” “libéttsadition” or “Western liberal tradition.”
32 For examples, see Bell (2000), pp. 50-51, 114-BEH;(2006a), p. 62, 190-191, & 280n113.

% For the discussion of Rawls, see Bell (1993).tRerdiscussion of Barry, see Bell (1998b), Bell
(1999). For the discussion of Donnelly and Dworlsee Bell (1996), Bell (1998a), Bell (2000), Bell
(2006a), Bell (2006b). As | mentioned before, Ilstiscuss the debate between Bell and Donnelly in
chapter 5, section 5.3 in detail.

29



There are a number of West-centric perspectives which simply assttme tha
their views are universally applicable to other cultures...For example, Jack
Donnelly, who | think represents the best of human rights activist and theorist,
never allows for the possibility that non-Western values could shape
international human rights regime. Western political theorists also diaim t
their theories are universal, but only draw on the moral practices and moral
aspirations found in Western societies. Brian Barry would be an instance of
this. The problem with these West-centric outlooks is that they block the
development of a truly international human rights regime that can
accommodate the ends and aspirations of non-Western peoples, and that they
fail to allow for the possibility of areas of justifiable difference kesw “the

west” and “the rest.” (Bell, 1998a, pp. 14 & 16)

For another example, Bell believes that Barry (1995) is also too “WesteCehtri

addition to the above citation, Bell also writes:

However, the most important distinguishing characteristic of Barry’s
approach...is the attempt to put forward a universally valid theory of justice
that draws only on the moral aspirations and political practices found in liberal
Western societies. Barry’s theory, for example, does not draw on anything
worthwhile from the Chinese political tradition. This should worry those
concerned with promoting human rights in a Chinese context, for Barry’'s

book can be seized upon as yet another arrogant attempt by Western liberals
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to push forward a ‘universal’ theory that rides roughshod over the cultural

particularities for non-Western societies. (Bell, 1998b, p. 568)

For another example, when Bell comments on Dworkin’s presentations in China in

2002, Bell thinks that Dworkin is too hegemonic. Bell writes:

Dworkin made no serious attempt to learn about Chinese philosophy, to
identify aspects worth defending and learning from, and to relate his own
ideas to those of Chinese political traditions such as Confucianism and
Legalism. Whereas earlier luminaries such as Dewey and Russell had
expressed their admiration of Chinese culture and argued for a synthesis of
‘East’ and ‘West’, Dworkin merely put forward his own ideas and identified
fellow ‘liberal’, and the ‘debate’ rarely moved beyond this starting point.

(Bell, 20064, p. 4f

Although some of these liberals mention East Asian culfifgast Asian
cultures are not the core part of their arguments. Bell does not discuss evaty libe
argument in detail, but he argues that all of them suffer from the same wgakne
which is failing to recognize the importance of East Asian cultures. When Bell

particularly focuses on the human rights debate, he argues that “Westeh libe

3 Bell also summarizes some comments to Dworkirgi fiom other Chinese scholars. See Bell
(2006a) pp. 2-4. For Dworkin’s presentations inr@hisee Dworkin (2002). See also Dworkin (1977)
for his philosophy related to these presentations.

% For example, Donnelly has discussed the Asianegafiebate (Donnelly, 2003, pp.107-123);
Dworkin (2002) discusses his observation duringiipsin China.
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tradition may not be the only moral foundation for realizing the values and practic
associated with human rights regimes” (Bell, 20064, p. 65). Instead, “awareness of
‘values in Asia’ allows the human rights activist to draw on the most compelling
justificationsfor human rights practices” (Bell, 2006a, p. 69. Bell’s italics). In other
words, Bell argues that Western liberalism is not the only moral foundation for
human rights; some East Asian cultural contexts can also be moral foundiations
human rights.

Why are East Asian cultural contexts so important? And what are thdy? Be
and others realize that East Asia includes many regions with differentuaatl pl
cultural contexts. Since East Asia covers such a large geographicalsaiealitions
sometimes vary greatly among different regions. Nevertheless, as ineat@ned in
chapter 1, Bell and others focus on the East Asian regions affected byeChines
culture, which is probably one of the oldest cultures in the world. Bell and others
believe that East Asian regions share some values in common. Bell and others calls
these common values “values in Asia” or “Asian values” (e.g. Bell, 20064, p. 54;
Chan, 1998, p. 35). These values are not really distinct values that can only be found
in Asia but not the rest of the world; they are only local values emphasized in Asia
As Joseph Chan writes, “Asian values’ need not be understood as a set of values
entirely distinct from and in opposition to Western values, but simply as those values
that many people in Asia would endorse and that would guide them in their search for
a political morality...Thus the search for a political morality is the bgsio¢ each
individual country in Asia; each country’s quest must take into account its own

particular cultural, historical, and religious background. Whether or not we lhebel t
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underlying values ‘Asian’ is irrelevant” (Chan, 1998, p. 35). Bell genergliges

with Joseph Chan on this point, and Bell also argues that some values in Asia are
different from the West. He writes, “some values in Asia may be mosestet than
others and may diverge from some human rights ideas and practices typically
endorsed in Western countries. If these values are widely shared by both defende
and critics of the political status quo, there is a strong presumption in favor aftrespe
of those values” (Bell, 20064, p. 55). Among these common traditions and values,
Bell particularly focuses on the Confucian tradition and its vaities.

Confucianism has a very long history—it has lasted for more than two
thousand years. Confucius (551-479 B.C.) is usually considered as the founder of
Confucianism, and Mencius (c. 372-289 B.C.) is the second most important
Confucian (the “Second-Sage”). They are probably the two most famous Confucian
philosophers who are recognized even in the Western world. But there are other
Confucian philosophers throughout the history of Confucianism. Although
Confucianism originated from China, it has also influenced other regions in East
Asia. Confucianism is still one of the main schools of thought in contemporary East
Asia such as South Korea, Taiwan, Singapore, etc. In China, Confucianism is rising
again after the era of “cultural revolution” (1966-1976)Vith such a long history
and so many Confucians in different periods and regions, “Confucianism” is actually

a big name for many diverse thoughts. As Bell writes, “Confucianism is a long

% Another one is Buddhism. However, Bell and ottiecsis more on Confucianism than Buddhism,
and so | also focus on Confucianism more. | shHattuss Buddhism further with some particular
cultural examples in section 2.5 and chapter Sjeweb.2.

37 For a detailed introduction to the classical aodtemporary history of Confucianism, see Liu
(1998) and Liu (2003).
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tradition with different strands and different combinations of values with differe
traditions” (Bell, 2008, p.xv). In other words, similar to the term “liberalism,”
“Confucianism” can also be considered as an umbrella term for many different
philosophical views in East Asia. Since Confucianism is such a long tradition, it is
necessary to discuss which parts of Confucianism are closely related to our
discussion.

Shu-Hsien Liu (2007) discusses different parts of Confucianism, and his

division is helpful for our discussion. He writes:

| find a threefold division helpful in distinguishing between three distinct but
related meanings of the term [“*Confucianism”]:

1. Spiritual Confucianism. The tradition of great thinkers such as
Confucius, Mencius, Ch’eng Chu (Cheng Zhu), and Lu Wang that has been
revived by Contemporary Neo-Confucians as their ultimate commitment.

2. Politicized Confucianism. The tradition of Tung Chung-shu (Dong
Zhongshu), P’an Ku (Ban Gu), and others that served as the official ideology
of the dynasties and had taken in ingredients from schools of thought such as
Taoism, Legalism, and the Yin Yang school.

3. Popular Confucianism. Belief at the grassroots level that emphasizes
concepts such as family values, diligence, and education and can hardly be
separated from other beliefs in popular Buddhism and Taoism, including, for
example, various kinds of superstitions.

(Liu, 2007, p. 259-260)
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Liu’'s division of Confucianism can be summarized and interpreted as follows.
Spiritual Confucianism is not only about the metaphysics and religion of
Confucianism, but also relates to moral, social and political philosophy of
Confucianism. Indeed, some scholars believe that some parts of Confuciamism ar
moral theories. For example, Van Norden argues that Confucius’s and Mencius’
philosophies are theories of virtue ethics (2007). Confucianism in this sense is more
related to moral and metaphysical theories. Some important values in Confacianis
such as ren (benevolent) and yi (righteousness), are moral virtues, and Confucian
philosophers use different moral theories to explain and express them. For
convenience, we may simply call this the “theoretical Confucian tradition.”

On the other hand, there is also a “practical Confucian tradition.” Politicized
Confucianism is about the influence of Confucianism on real world politics. Popular
Confucianism is about the influence of Confucianism on East Asians in their daily
lives. In general, Liu reminds us that Confucianism is not only a school of thought in
an ivory tower, but also a practical cultural habit in East Asia. In someiaitsiathe
theoretical Confucian tradition and the practical Confucian tradition may even
conflict with each other. This division is important to our discussion on the cultural
justification of physical security rights and liberal rights. | shalluisahem further
in chapters 3 and 4.

Now let me introduce different views on the relationship between

Confucianism and human rights. On one side, some scholars believe that
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Confucianism rejects human rights in general. On the other side, some bsieve t
Confucianism and human rights are quite compatible.

Some scholars argue that the Confucian tradition lacks the concepts of rights
or human rights (Ackerly 2005; Ames 1988; Hansen 1985a, b, 2004; Henkin 1986;
Ihara 2004; Rosemont 1988, 1991, 1998, 2004, 2007, etc.). They think that rights or
human rights are only Western concepts and cannot be found in the East Asian
cultures (especially Confucianism). For example, Louis Henkin writeshé&n t
Chinese tradition the individual was not central, and no conception of individual
rights existed in the sense known to the United States. The individual's participation
in society was not voluntary, and the legitimacy of government did not depend on his
consent or the consent of the whole people of individuals” (Henkin, 1986, p.21). For
another example, Henry Rosement Jr. writes, “But now consider spégifical
classical Chinese language in which the early Confucians wrote their philcaophi
views. That language not only contains no lexical itenmforal; it also has no terms,
for example, corresponding ticeedom, liberty, autonomy, individual, utility,
principles, rationality, rational agent, action, objective, subjective, choice, dilemma,
duty,or rights, and, probably most eerie of all for a moralist, classical Chinese has no
lexical item corresponding tmught—prudential or obligatory” (Rosement, 1988, p.
173. Rosement’s italics). However, Rosement’s view may be too strong; many
scholars argue that Confucianism has at least some of these so calledriWeste
concepts.” But at least all of the scholars mentioned above think that rights and

human rights are only Western concepts.
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These scholars also believe that the concepts of rights and human rights do not
have any role in Confucianism. For example, Rosemont argues that Confucianism is
already morally sufficient for the Chinese society (Rosement, 1991, 2004, 2007). In
an article replying to Dworkin, Rosemont argues that it is not necessary tigtatke
seriously in China (Rosemont 1988)Craig Ihara (2004) also holds a similar view
that individual rights are not required for the moral philosophy of Confucianism.

Roger Ames (1988) argues that Confucianism ligees) instead of law and rights
as an apparatus for the order of a socigtyiost of these scholars suggest that the
concepts of rights and human rights have no place in the Confucian tradition and
probably no place in East Asia at all.

On the other hand, some scholars hold a more moderate position (e.g., Chan,
1998, 1999, 2000, 2007; de Bary 1983, 1985, 1998a, b; Lee 1992, 1996; Wong 1984,
2004, 2006). These scholars believe that the concepts of rights or human rights may
have some roles in the Confucian tradition. For example, Chan (1999) argues that the
Confucian tradition is partially compatible with the rights to freedom of $péte
argues that early Confucian philosophers would allow freedom of speech whenever
freedom of speech benefisn (the most important moral value in Confucianism).

But he also argues that only freedom of “good speech” but not freedom of “bad

3 |t appears that Rosemont and Bell share the sanspgctive on the importance of Confucianism.
For example, Rosemont writes, “if rights are bdogenuman beings regardless of these
differentiations, then those rights must obtainffaman beings altogether independently of their
cultures. But then it becomes extremely difficalimagine actual bearers of rights, because there a
no culturally independent human beings. And if cuiture has no concept of rights, or has concepts
incompatible with that concept, then how could magine what it would be like to have rights, orttha
it would be right and good and proper for us tansagine” (Rosemont, 1988, p. 167). A main
difference between Rosemont and Bell is that Ros¢mmbably denies all human rights, while Bell
still agrees that physical security rights are hnmghts. See also Dallmayr (2002, pp.178-182) for
further details on Rosemont and Ames.

39 Ames focuses more on legal rights, but his argumey apply to moral rights as well.
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speech” would be allowed in the Confucian tradition (Chan, 1999, pp. 228°23).
another example, Both Lee (1996) and Wong (2004) argue that either a “virtue-
based” or “community-based” of rights would be compatible with Confucianism. De
Bary (1983) discusses “the liberal tradition in China” (this is also theofithés

book). He particularly focuses on two topics: liberal education and individualism in
Ancient China. This liberal tradition in China is quite different from the Weste
liberal tradition, but they are probably compatible with each dther.

The works from the above scholars mainly focus on whether the concepts of
rights and human rights are compatible with Confucianism. There are als@8wne
scholars who try to determine whether East Asian cultures or Confucianism can
contribute to human rights in some way. For example, Angle argues that the concepts
of rights and human rights have been developed in a distinctive way in East Asia,
especially in Chind? He argues that “Chinese discussions of rights emerged and
developed in a distinctive way, sharing some but not all features with developments
outside China ... I will look at three aspects of Chinese rights discourse...The three
aspects are (1) the ways in which rights are related to interests, (Bgiee to
which different people’s rights are can be harmonized, and (3) the interrelation
between economic and political rights” (Angle, 2002, pp. 205-206). And then he

argues specifically how the Chinese concepts of rights enrich Western shaforie

“9'His argument mainly focuses on Mencius’ philosagtshall discuss his argument further in chapter
4, section 4.4.

*1| shall discuss de Bary’s argument further in ¢aag, section 4.4.

“2 For the English translation of some human riglatsutinents in the modern China, see the collection
from Angle & Svensson (2002). See “The Chinese HuRights Web” for supplementary

information of this collectiomttp://www.chinesehumanrightsreader.¢fgmgle & Svensson, 2001).

See also Angle (2002) and Svensoon (2002) for dudinalysis. For commentaries from other regions
in East Asia, see An-Na'im (1995).
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rights and human rights, such as Raz’s interest account of rights (Angle, 2002, pp.
208-225). It is important to note that the Chinese rights discourse is mainlgns ter

of Confucianism. In other words, Angle’s argument is also about how Confucianism
can benefit the human rights debate.

How about Bell1n generalBell realizes that we need to treat East Asian
cultures and Confucianism in the human right debates carefully. He rehbres t
Confucianism is more popular in the past than in the present, but he also thinks that
Confucianism is beginning to revive in contemporary China and East Asia (Bell,
2008, p. xv). He asks “how we might ‘modernize’ traditional Confucian values”

(Bell, 1998a, p. 20):

There is a tendency to overestimate the social and political importance of
traditional cultural values in contemporary societies, and | think this is a
fallacy we need to be aware of and take care to avoid. This is because, while
systematic comparisons between Eastern and Western philosophies can be
interesting, they become problematic when attempts are made to draw some
political implications in modern Asian societies on the basis of traditional
cultural values. For example, comparisons between liberal democracy and
Confucianism often take the form of looking to some ancient texts and saying
that some elements were similar or dissimilar to liberal democracy. The
problem is that such arguments are often irrelevant because they ignore the
particular context of the recovered references. The teachings of the ancient

texts are flexible, to be sure, but there is a point at which it is hard to know the

39



contemporary relevance of, say, the detailed ancient rituals prescrilbed in t

Confucian Analects. (Bell, 1998a, p. 18 & 20)

In short, Bell thinks that we cannot just apply the ancient texts of Confucianism
directly into the human rights debate. Otherwise we may suffer from the pratdem
these ancient texts are not relevant in the contemporary era anymore.

To avoid this problem, Bell believes that we should “bridge the gap between
the political philosophy of the ancient texts and the political reality of contemypor
society” (Bell, 1998a, p.20) by doing the following two things. First, he tries “to
distinguish between traditional values which are still relevant today and othiets w
have been relegated to the ‘dustbin’ of history. That is, we need to know that values
continue to have widespread impact on people’s political behavior in contemporary
societies” (Bell, 1998a, p.20). Second, he also tries to “developative arguments
which would explain why certain values should continue to remain influential and
why others shouldn’t. Also, in light of the fact that even within East Asian sacietie
there exist many differences, we should always remember to speciglahant
context for which we are developing the empirical, historical, and normative
analyses” (Bell, 1998a, p. 20. My italics). In summary, some Confucian values are
still relevant today, and they can be used to develop normative arguments intthe Eas
and West debate on human rights. In a word, Bell wants to find some “modernized
traditional Confucian values” in East Asia. As | mentioned before, Bell also call

these values “values in Asia.”
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Bell argues that these Confucian values or values in Asia are “community
values,*® and some examples of these community values include local values,
national values, family values, etc. These community values in East Asia ar
Confucian values, or at least they are derived from Confucianism. Bell belates
these Confucian values are important to the East and West debate on human rights.
For example, when he discusses (the most important moral virtue in
Confucianism), he writes: “values similar to aspects of Western conceptions of
human rights can also be found in Asian cultural traditions. The noti@m of
Confucianism, for example, expresses the value of impartial concern to reliva huma
suffering...The same sort of idea, presumably, animates concern for humaimrights
Western countries” (Bell, 2000, p. 50. Bell’s italic).

Bell also thinks that some East Asian societies are Confucian societies
because Confucian values are important to these societies. He believeshidss in t
societies, “Values originating from the Confucian tradition’s sacred taxitinue to
have widespread impact on people’s behavior...Confucianism is more than an official
ideology manipulated by elites for their own purposes...[and] it is crucial thdieone
able to demonstrate (at least in principle) by means of an historical intiestiga
precisely how it is that the values espoused in ‘high culture’ Confucian texts came to
exert an influence on the culture of the people” (Bell, 1995, p. 19). For example, Bell
discusses why Elites (or “Gentlemen”) pay more important roles in p@olics in
Confucian societies (pp. 26-28). For another example, Bell discusses the imgortanc

of the family values in Confucian societies. Bell argues that “Confuciartigscie

3 Bell discusses three different types of commuwities, See Bell (2004), pp.35-37. See also Bell
(1993); Bell (2009).
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place greater value on the family than their Western counterparts” 1885, p. 21).
He also argues that “Confucians say that the family is the first andmuosttant
school of virtue” (Bell, 1995, p.21); “Confucians say that proper behavior in the
family context has important implications not just for ethics and everydas/ fiteg
but also with respect to politics” (Bell, 1995, p. 22); “Confucians say that family
obligations should outweigh all other obligations, including one’s obligation to obey
the law” (Bell, 1995, p.23); and “East Asian have supported and strengthened the
family even at great cost” (Bell, 1995, p.24). In a word, Bell believes that
Confucianism and its values play many important roles in East Asia, and ¢hey ar
important moral foundations in East Asia for human rights.

Let me summarize what | have discussed in this section. | have discussed why
Bell and others believe that Western liberalism is not a moral foundation ih&ast
| have also introduced some elements of Confucianism that are relevant totthe Eas
and West debate on Human rights. Specifically, | have discussed the distinction
between the theoretical Confucian tradition and the practical Confuciananadiiti
have also introduced the arguments from different scholars about the relationship
between Confucianism and human rights. Lastly, | have also introduced why Bell
believes that Confucian values (values in Asia) play important roles in Basiis
the next section, | shall discuss how to put Confucianism and East Asian cultures
together with the cultural justification of rights, and what roles they playeicast

and West debate on human rights.

“** |t seems to me the Confucian values Bell prefersefrom the practical Confucian tradition rather
than the theoretical Confucian tradition. But | tuaitil chapter 3 and 4 to discuss this issue @urth
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Section 2.5 Physical Securities and Liberties

In the previous sections, | have discussed the cultural justification of rights
and the relevant East Asian cultural contexts (i.e., the Confucian tradition and its
values). | have summarized in section 2.3 that X is an East Asian right if and only if
X is an interest of East Asians (i.e., the right-holders) that is weighty enoydgce
others under some duties; and X is such an interest if and only if X is a fundamental
human good in East Asian cultures. In this section, | continue the discussion®f Bell
arguments in detaiBased on the cultural justification of rights and some Confucian
values, Bell concludes that physical securities are East Asian aigthtsniversal
rights, but liberties are not. | shall explain how he argues for this conclusion.

In the East and West debate on human rights, people wonder which moral
rights are universal (human) rights and which rights are not. Bell and othiersebel
that some moral rights are held by Western people (i.e., Western rightegrate
justified by the Western cultures; some other rights are held by East As., East
Asian rights) and they are justified by the East Asian cultures. If sgims are only
Western rights but not East Asian rights, then they are not universal rights, and hence
they are not human right8ell admits that there are some universal rights in this
world, but he also argues that some rights are not East Asian rights, ang a®the

not universal rights. What are these rigrB&M writes:

[T]here is little debate over the desirability of a core set of humarsrighth

as prohibitions against slavery, genocide, murder, torture, prolonged arbitrary
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detention, and systematic racial discrimination. These rights have becdme pa
of international customary law, and they are not contested in the public
rhetoric of the international arena. But political thinkers and activists around
the world can and do take different sides on many pressing human rights
concerns that fall outside what Michael Walzer terms the “minimal and
universal code.” This gray area of debate includes criminal law, yfdam,
women'’s rights, social and economic rights, the rights of indigenous peoples,
and the attempt to universalize Western-style democratic pracieds. (

20064, p. 79)

From the above quotation, we find that Bell considers that the following moral
rights are universal rights: rights against slavery, rights againetgke, rights
against murder, rights against torture, rights against prolonged arbittangioe,
and rights against systematic racial discrimination. Bell has alsosdisd the list of
universal rights somewhere else, and murder, torture, slavery and geneditéha
list everywhere in his writing®. Most of these rights are related to physical

securities. For convenience, | call them physical security rf§i&sl|I’s position is

> Bell has also mentioned something similar in B&#96), p. 642 and Bell (2000), p. 3. The only
difference is that prolonged arbitrary detentigrstematic racial discrimination and women’s rights
are not in the list in Bell (1996). He writes, “THesputed area of human rights therefore fallsidats
what Michael Walzer terms the ‘minimal and univérsaral code’, namely rights against murder,
slavery, torture, and genocide. This ‘grey’ areda&bate includes criminal law, family law, sociatla
economic rights, the rights of indigenous peopdes! the attempt to universalize Western-style
democratic practices” (Bell, 1996, p. 642). Forthro example, Bell also writes, “There is a little
public dispute over rights against murder, tortgtayery, and genocide” (Bell, 2006a, p. 72) Indeed
Bell has repeatedly mentioned these rights in hisngs.

“% | borrow this term from Shue (1996). Shue’s lispbysical security rights includes “murder, togpr
mayhem, rape, or assault” (p. 20). Although theigisiot exactly the same as Bell's list, they quée
similar. The only exception is the prohibition agsislavery. Prohibition against slavery is sometm
categorized as basic liberty (e.g. Nickel, 200I1j.and it is also related to economic rights. Bis
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that physical security rights are universal rights because they araahand
universal moral codes.

Now let us focus on which rights are not universal rights. As | have quoted
above, Bell claims that some moral rights are in a “grey area”: “Thysagea of
debate includes criminal law, family law, women'’s rights, social and edonaghts,
the rights of indigenous peoples, and the attempt to universalize Western-style
democratic practices” (Bell, 20064, p. 79). For the purpose of this project, | only
focus on the rights to “Western-style democratic practices.”d@glies that Western-
style democratic practices are not universal rights. What are \Westj$e democratic
practices?

There are different Western-style democratic practices. dasonable to
think that some democratic practices are relative to cultures. For exangsteriv
countries have different electoral systems. Some countries, such as UrtikechSth
United Kingdom, use majority methods (“winner-take-all” methods) in thei@heot
congressperson; some other countries, such as Italy and Germany, use proportiona
representation methods (Lijphart, 1999, pp. 143-170). For another example, there are
different political institutions in different countries. United States hassigential
system and divides the legislative power and the executive power sharply, bdt Unite

Kingdom has a cabinet system and the prime minister is answerable to theoHouse

also related to physical security as well. For @mence, | also put prohibition against slavery ithte
list of physical security rights.
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Commons.’ Although electoral systems and political institutions vary in Western
countries, they are all considered as democratic practices.

It may not be controversial to claim that East Asian countries and cultures can
also have different electoral systems or political institutions. Fonpbea some
scholars try to develop what they call “Confucian democratgeéll even suggests
that Chinese government should grant more power to the educated elites than
popularly elected congressperson (Bell, 2000, pp.279-336; 2006a, pp. 152-179).
However, the real controversy here is not about electoral systems or political
institutions; the controversy here is about some basic rights in democratiggs;ac
especially the rights to the civil and political libertf8s.

Let me explain this furtheBell believes that protecting individual rights is

one of the most important practices in Western-style democracy. He: writes

Western democracies azenstitutionaldemocracies, meaning that their
constitutional systems are meant to protect certain individual rightse Thes
rights are held to be so fundamental that they ‘trump’ the ephemeral decisions

of democratically elected politicians in case of conflict. When this notion is

" For different “patterns” or “models” of democrasge Lijphart (1999). It seems to me that one of
the implications of Lijphart’s book is that differepatterns or models of democracy are relative to
cultural factors.

8 See Chang et al. (1958), He (1996), and Tan (2204)).

“9But Bell's proposal is controversial even from fre¥spective of Confucianism. For example, He
claims that his proposal is based on the philosdpin an ancient Confucian, Huang Zongxi (1610-
1695 A.D.) (Bell, 2006a, pp. 164-165), but it isntoversial whether he interprets Huang'’s philosoph
correctly. For an objection to Bell's proposak ¢é (2000).

0| use the term “liberty” and “freedom” interchaiadpy in this dissertation. Roughly, these civil and
political liberties are the social or civil libez discussed in the tradition of liberalism. Foaraple,

Mill writes, “The subject of this essay is not the-called Liberty of the Will...but Civil, or Social
Liberty: the nature and limits of the power whiadnde legitimately exercised by society over the
individual” (Mill, 1859/2002, p. 3).
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exported abroad, it takes the form of campaigns to promote human rights, and
non-Western governments are criticized for failing to live up to these
standards. But is it really appropriate to uphold standards of human rights
derived from the Western experience in East Asian societies? (Bell, 2006a, p.

9. His italic)

Among all individual rights, Bell mainly focuses on rights to civil and political
liberties. For example, Bell discusses freedom of speech and freedomio&polit
participation in Thailand, Singapore and mainland Chintée believes that many
people in Thailand, Singapore, Korea, and Mainland China also “question the
‘American’ idea that individuals have a vital interest in speaking freelyrapds
they do not physically harm others, along with the political implication that the
government has a ‘sacred’ obligation to respect this interest” (Bell, 2006a, ge73. S
also pp. 73-76). In a word, he believes that these East Asian cultures deny freedom of
speech as a right in East Asia.

Bell also discusses political rights in article 25 of ltiternational Covenant
on Civil and Political RightsThese political rights include rights to “take part in the
conduct of public affairs,” rights to “vote and to be elected at genuine periodic

election,” and rights to “have access, on general terms of equality, to publaegarvi

*1 For the discussion of Thailand, see e.g. Bell §200pp. 73-74. For the discussion of Singapore, se
e.g. Bell (2000), pp. 173-275; Bell (2006a), pp7Bt-+or the discussion of Mainland China, see e.g.,
Bell (2000), pp. 277-336; Bell (2006a), pp.152-286¢e also Angle (2002) and de Bary (1998b).
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his country.®® Bell explicitly criticizes these political righta East Asia (Bell, 2004,
pp.25-43; 2006b, pp. 180-205).

In summary, for the purpose of our discussion, the “Western-style democratic
practices” that | focus on are civil and political liberties. Paldidy, | mainly focus
on the following two rights: freedom of speech and freedom to political partaipati
Occasionally, Bell also describes these rights (especiallgdree¢o political
participation) as “democratic rights” (e.g. Bell, 2000, Chapter 2). Howevsrhard
to tell whether he wants to discuss democracy as a human right or democracy as a
political institution. To avoid confusion and for the convenience of our discussion, |
call freedom of speech and freedom to political participation “libertied tlagir
rights “liberal rights.”

In Bell’'s own expression, we should “limit the set of human rights for an East
Asian context” (Bell, 2006a, p. 73). Liberal rights are the rights excluded“them
set of human rights Generally, Bell believes that liberal rights are only Western
rights in Western cultural contexts. But the East Asian cultural cendgeatquite
different from the Western cultural contexts. Furthermore, Bell arthat liberal
rights conflict with some East Asian cultural contexts (especially safuthe
Confucian tradition). | now discuss some examples in different East Asianseg
These examples illustrate how liberal rights conflict with “values in"Asithe
Confucian tradition.

The first example is about liberties in China. According to Bell, some civil

and political liberties conflict with values in Asia. For example, he disciisees

%2 For the full detail of these rights, see Unitedibta(1966a), thénternational Covenant on Civil and
Political Rights article 25 http://www.unhchr.ch/html/menu3/b/a_ccpr.htm
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rights to political participation in Mainland China and Hong Kong (e.g. Bell, 2000,

pp. 106-170, 279-334; 20064, pp.152-179). He also discusses some conflicts between
liberal rights and minority rights in Mainland China and Taiwan (Bell, 2006a, pp.180-
205). His point is that the local-knowledge or community values in China are quite
different from the West, and hence not all Western values are suitable for China.
Since Confucianism is beginning to revive in China (Bell, 2008), Bell and others
usually refer to Confucianism to support their ideas about the community values in
China. In these particular instances, liberal rights, especially rgipislitical

liberties, are forbidden because of the community valties.

The second example is about the political environment in Singapore.
Singapore has universal suffrage, but Singaporeans are not free to express their
political views and have no equal right to access public services. Bell thatkfie
denial of liberal rights strengthens family and community values ireSorg (Bell,

2000, pp.213-218; 236-27M®e also thinks that liberal rights can be justified in
Singapore only if they can contribute to the community values for families and the
nation of Singapore. He writes, “On this communitarian view, democratic gghts

be justified on the ground that they contribute to strengthening ties to such
communities as the family and the nation” (Bell, 2000, p. 16). But it appears that he
also implies that the current violation of liberal rights in Singapore (onst éepart

of it) is justified (Bell, 1996, p.664; 2000, pp. 173-275; 2004, pp. 39-40; 2006a, pp.

74-75). In summary, he argues that Singaporean focuses more on the values of the

*3| should emphasize that Bell does not deny adirfibrights in China in these instances. For exampl
he also agrees that democracy (or rights to paliparticipation) is valuable. But he thinks tHagde
rights should be different from the liberal rigitigshe West (see, e.g. Bell, 2006a, pp. 152-179 for
further detail).
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family and the nation, and these values have their roots in the Confucian tradition.
When such values and traditions conflict with some Western values (especiadly libe
rights), Singaporeans should follow their own values and tradition instead of the
Western values.

The third example is taken from South Korea. Although South Korea is
already a fully democratic state, it appears that some cultural habdasevindividual
liberal rights, but Bell thinks that these cultural habits are acceptablebaral li

rights should be denied. For example, he writes:

In democratic South Korea, each household is required to attend monthly
neighborhood meetings to receive government directives and discuss local
affairs. What may be viewed as a minor inconvenience in Korea would almost
certainly outrage most U.S. citizens, and it is likely that the U.S. Supreme
Court would strike down a governmental policy that forced citizens to
associate for political purposes of this sort as a violation of the First
Amendment. Once again there seems to be more willingness in East Asia
among the general population to serve the common good by limiting
individual freedom, perhaps as a residue of the Confucian cultural tradition.

(Bell, 20064, p. 75§

In other words, Bell believes that this kind of compulsory neighborhood meeting in

South Korea is a violation of some civil and political liberties, but these poliges a

** See also Bell (1996), pp.664; Bell (2000), pp 9%2-
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still justified in the Korean culture (and the Korean culture is also a Confucian
cultural tradition). Therefore, some civil and political liberties are notsighSouth
Korea.

All of the above examples are taken from those regions in East Asia where
Confucianism has played a special role in the communities. Although Bell focuses
more on the Confucian tradition, he has also occasionally discussed other East Asian
traditions. The following are two of these examples.

Bell discusses freedom of speech in Thailand (Bell, 2000, pp.88-89; 20064,
pp. 73-74). Thais consider respecting their king, Bhumibol Adulyadej, a very
important value. Freedom of speech to disrespect the king is forbidden not only
legally but also morally in Thailand. For example, in 1992, when a pro-democracy
leader, Dr. Sulak Sivaraksa, was charged by the dictator government in eourt, D
Sulak explicitly claimed that having democracy in Thailand “did not mean advgcat
the removal of the existing constraint on direct criticism of the Thai kingt,(Be
20064, p. 74). In 2007, a Swiss man, who was convicted of destroying images of the
king publicly in Thailand, was sentenced to ten years in prison (he was pardoned by
the king later). YouTube, a popular video sharing website, was also blocked in
Thailand because it contained some video clips insulting the’kinggummary,
freedom of speech (to disrespect the king) directly conflicts with the alugspect

the king, and so such a freedom is forbidden in Thailand. Bell suggests that this is

%5 For the news of the last two events, see New Yames (April 5, 2007), “Thailand Bans YouTube”
http://www.nytimes.com/2007/04/05/business/worldbess/05tube.html?_r=1&adxnnl=1&oref=slogi
n&adxnnix=1175918626-vLbSOqJXqus57fEEIUNYVEgd New York Times (April 13, 2007), “Man
Who Insulted King Pardoned,”
http://query.nytimes.com/gst/fullpage.html?res=9B@D9133FF930A25757C0A9619C8B63&scp=2
&sq=Thai+King+&st=nyt&emc=etal
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another example showing that if liberties conflicth some values in East Asia, then
liberties are not East Asian rights.

The last example is about the conflict between liberties and the Islamic
tradition in East Asia (Bell, 1996, pp. 664-665; 2000, pp. 93-95; 2006a, pp.75-76).
Bell refers to the view from An-Na’im (1995, p. 34) and argues that Islanminei
law “is endorsed in principle by the vast majority of Muslims today, whereats mos
Western liberals and human rights activists would almost certainly regesi
violation of the human right not to be subjected to cruel, inhuman, or degrading
treatment or punishment” (Bell, 2006a, p.76). Indeed, this example is not only for
East Asia but also for the whole Islamic tradition. But again, the point is lileatidis
are not East Asian rights because they conflict with the Islamicitradh East Asia.

In the previous sections, | have discussed the cultural justification of rights
and the relevant East Asian cultural contexts (i.e., the Confucian traditioheand t
values in Asia)Now it is time to bring everything together. According to such an
account, a right is justified when the interest of the right-holder is weigiotygh to
place others under some duty. Bell and others believe that culture is an mhporta
factor to determine which interests are so important. They conclude idainfental
human goods in different cultures are such important interests. Bell and others also
argue that there are different fundamental human goods in East Asia and in the West
(e.g., Bell, 20064, pp.72-73). The examples | described in this section are about the
fundamental human goods in East Asia. These fundamental goods in East Asia are
values in Asia from the Confucian tradition or other East Asian traditions, orrihey a

cultural habits derived from these values and traditions. Bell believes thaegber
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and these fundamental goods conflict. They conflict in the sense that some of these
fundamental goods violate liberties. For example, Bell believes that campuls
attendance at the monthly neighborhood meeting in South Korea is a direct violation
of civil and political liberties. The meeting is a cultural habit in Korea, agibl B

believes that this is derived from the Confucian tradition, and it represents ihe fam
values and the national values in Korea. And liberties conflict with this cultural habi
and the values behind it.

Based on these empirical examples in different East Asian regions, Bell
believes that liberties are not important human goods that must be protected in Eas
Asian cultures and societies. The Confucian tradition and values in Asia have
priorities in East Asia (e.g., Bell, 2006a, pp.55-62). Bell believes that libedre be
sacrificed and can be legitimately subject to trade-offs with the Conftraidition
and values in Asia. In short, liberties are not fundamental goods in East Asia.
Therefore, they are not East Asian rights, and hence they are not universal right

Now let me summarize what | have discussed so far. Bell argues thaiaphys
securities are East Asian rights while liberties are not EaanAgjhts. His argument

can be summarized as follows:

Argument 2

(1) X is an East Asian right if and only if X is an interest of East Asians (i.e. the
right-holders) that is weighty enough to place others under some duties.
(2) X'is such an interest if and only if X is a fundamental human good in East

Asian cultures.
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(3) Physical securities are fundamental human goods in East Asian cultures
because they are “minimal and universal moral codes.”

(4) Liberties are not fundamental human goods in East Asian cultures because
they conflict with some East Asian cultural factors.

(5) Therefore, physical securities are East Asian rights but libergesoh East

Asian rights.

Premises (1) and (2) are statements summarized from the previous sections
and (3) to (5) are what | have discussed in this section. Notice that thiseatgomty
aims at East Asian rights but not universal rights. If liberties are nofASast rights,
then they are not universal rights as well. But even if physical secuani@dsast
Asian rights, this does not imply that they are also universal rights. Bhysaurities
are universal rights only if we can construct the argument in another way. The

argument can be written as follows:

Argument 3

(1) X is a universal right if and only if X is an interest of all people (i.e. the right-
holders) that is weighty enough to place others under some duties.

(2) X is such an interest if and only if X is a fundamental human good in all
cultures in the world.

(3) Physical securities are fundamental human goods in all cultures in the world

because they are “minimal and universal moral codes.”
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(4) Liberties are not universal rights because they conflict with some East Asi
cultural factors.
(5) Therefore, physical securities are universal rights but libertiesodre

universal rights.

These arguments summarize what Bell tries to argue in his project “the East

Asian challenge to human rights.” In the next section, | shall discuss some

significances and weaknesses of his arguments.

Section 2.6 Why is it important to discuss the “East Asian Challenge to Human

Rights™?

In this section, | explain why Bell's project is significant and unique, but |
also argue that his project has some problems and explanatory gaps.

One advantage of Bell’s project is that it does not only emphasize the
importance of East Asian cultures in the human rights debate, but also avoids some
traditional objections to those views that emphasize the importance of cuttuchs (
as the view from Alasdair MacIntyre or Michael Walzer). To illustratescuss
Allen Buchanan’s view as an example. Buchanan (2004) argues againstrAlasdai
Macintyre, Richard Rorty (1991), Michael Walzer and others; spetyfi@uchanan

disagrees with them on the importance of cultdfé&oughly, Buchanan does not

%% Buchanan calls them “cultural ethical relativistdowever, this name is confusing. Besides, Bell
explicitly denies that he is a cultural relatiiBell, 2006a, p328-329), even though Bell concuith w
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believe that different cultures provide different moral foundations to human rights,
and he does not think that human rights are “relative” to cultures. Since Belsagre
with Maclintyre, Walzer and others (especially Walzer) as we#,important to see
how Bell would reply to Buchanan’s arguments.

Buchanan develops the following arguments to argue against these
philosophers. First, Buchanan thinks that it is ambiguous to claim that different
cultures have different moral foundations. He thinks that “different ethicalssahae
principles are also found within the same culture (Cultural groups are not manolithi
in their values and principles, ethical or otherwise),” and “It could mean that some
ethical values or principles that are encountered in some societies but notsn other
Or it could mean that for each culture there is a different deatethical values or
principles” (Buchanan, 2004, p. 148). Buchanan argues further that it is nearly
impossible that different human cultures hold no common human values at all. He
claims that “it would be very surprising if different cultures held no ethicatimles
at all in common; they are after all, human cultures” (Buchanan, 2004, p. 148). The
real problem is to identify what values are common values among differamesul
He argues that human rights are common values among different cultures.d$e writ
“Human rights are rather minimal moral requirements specifying islated to all
persons; hence agreement on them leaves open a great deal of room for disagreements

on other ethical matters” (Buchanan, 2004, p. $49).a word, cultural

Maclintyre, Walzer and others (especially WalzeRerfefore, | do not use the term “cultural (ethical)
relativism” here; instead, | directly discuss thimakenge from Buchanan to these philosophers. See
Brandt (1967) and Gowans (2004) for more detailswtural or ethical relativism.

" Buchanan argues further that if two conditionssatisfied, then at least some human rights can be
considered as common values in different culturés. first condition is that “the language of basic
human rights is or can become accessible to pemptess a broad spectrum of societies”. The second
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disagreements on ethical values and principles do not imply cultural dissgrs on
every human right.

Second, Buchanan thinks that different cultures can resolve at least some of
their disagreements (on human rights or other ethical values) by reasonihgn&uic
argues that this is a direct challenge to Maclntyre, but this can also bg toretbler
philosophers (such as Walzer) in general. Buchanan summarizes Macintyaegs ide
follows: “the justification of ethical judgments does occur, but can only occumwithi
the framework of a cultural tradition, and that the differences thataxishg
cultural traditions make universally valid justifications for some ethichments
impossible” (Buchanan, 2004, p. 152). In contrast with MaclIntyre, Buchanan argues
that cultural differences do not preclude a converging justification fora¢thatues.
Particularly, Buchanan argues that cultural differences do not preclumeatat
agreements on human rights. If different cultures disagree on human rightsanhey
be changed in ways “that make such rational agreement [on human rights] possible”
(Buchanan, 2004, p. 152).

In summary, Buchanan concludes that different cultures either agree on the
same list of human rights, or their disagreements can be resolved bymgasoni
(Buchanan, 2004, pp. 152-157). In other words, Buchanan thinks that (1) different
cultures also have common values, and (2) different cultures can resolve their
differences.

Now let me discuskow Bell would reply to BuchanaGenerally, Bell

neither thinks that different cultures hold no common value at all, nor does he think

condition is that “from an institutional standpgiptinciples formulated in terms of human rights ar
likely to do the best job of protecting the mosportant interests common to persons” (Buchanan,
2004, p. 150). But | ignore these details here beedhey are out of the scope of our discussion.
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that none of the cultural disagreements can be resolved by reasoning. Therefore, i
appears that Bell can reply to Buchanan’s view easily. RegardingaBaicts first

point (i.e., different cultures have common values), Bell agrees that difterdéntes

have some common values. Indeed, he argues that physical securities are common
values between the East and the West. While Buchanan thinks that it is ambiguous to
claim that different cultures have different ethical values or principlesdiBcusses
such a difference clearly. The cultural difference between the Eadtaldest is

about the difference between Confucianism and liberalism. And the conclusion to
such a cultural difference is that liberties are not human rights becausedibe

conflict with East Asian cultures. In other words, he simply denies thatiéibeare
common values between the East and the West.

Regarding Buchanan’s second point (i.e., different cultures can resolve their
differences), Bell may agree that different cultures can resolve gbitneir
disagreements by reasoning and rationality. However, Buchanan cannot shalv that
cultural differences can eventually be resolved. Bell can still argtéhth&ast and
the West cannot resolve all differences. In this particular situationaBgles that
the East and the West cannot resolve their differences on lib8e¢lésan also argue
that his argument is a rational argument. Although his argument is based on the
cultural differences between the East and the West, it does not mean that the
argument is not rational. It is simply the conclusion of his argument thatdgare
only Western rights but not East Asian rights (and hence not human rights). In other
words, “liberties are not East Asian rights” is a conclusion of a rational aguand

hence Buchanan’s challenge is irrelevant.
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The above example illustrates why Bell's arguments are unique and
significant. While Walzer and others claim that cultures are esstadiats to the
justification of human rights, Bell develops this claim further with substantsl Ea
Asian cultural contexts. And Bell's arguments sqeima faciereasonable. On one
side, he neither thinks that cultures have no common values, nor they can never
resolve their differences. Indeed, Bell thinks that physical secunigesoanmon
values between the East and the West. Therefore, his arguments can avoid many
challenges from human rights advocates. On the other side, he still emphasizes on the
importance of East Asian cultures, and he concludes that liberties are nAsiaast
rights. Therefore, his arguments can satisfy those “cultural relatigistéher people
who believe that cultures should play some roles in the human rights debate. In a
word, his arguments can avoid the challenges from both sides. Therefore, his
arguments are significant and unique.

Now we have seen why Bell's arguments are significant and unique, but there
are also some problems and explanatory gaps in his arguments. He thinks that
physical securities are universal rights. But why are physicalisesumiversal
rights? Or more precisely, why are they justified by every culturd@rtdinately,

Bell does not explain that in detail. The only hint is that physical securige'svaat
Michael Walzer terms the ‘minimal and universal code’ (Bell, 2006a, p.79). Byt wh
is the “minimal and universal code” so important and sufficient to justify palysi
securities as universal rights? If physical securities are not East Aghts, then

they are not universal rights. Are physical securities East Asian rigatsieularly,

are physical securities justified by East Asian cultures? Thew fisrther
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explanation from Bell. | think this is a big explanatory gap in his argument. In the
next chapter, | shall discuss in depth how | am going to fill this gap.

There are even more problems about his conclusion on liberties. He thinks
that liberties are not East Asian rights, and hence they are not univensal rig
Liberties are not East Asian rights because liberties conflict with salues in Asia
in the Confucian tradition. However, this explanation is not good enough. One may
wonder if his examples are too biased or selective. There are so manyntEase
Asian cultural factors. One may wonder if liberties conflict with all Easai
cultural factors. If not, then why should we just focus on those East Asian cultural
factors that conflict with liberties? How should we choose between diffeasnt E
Asian cultural factors? Even if we limit the discussion to the Confucian tragitie
same problems still exist. As | have discussed in section 2.4, differerdiscamjue
differently about the relationship between Confucianism and human rights. Since
there are different parts of Confucianism, it is still unclear whicts joert
Confucianism should be selected. Even if we assume that the selection of Bast Asi
cultural factors (or Confucian values) is not a problem, we can still ask another
guestion. The question is: why liberties cannot be fundamental human goods in East
Asia even if liberties conflict with some East Asian cultural factédg®df these
guestions require further explanation and analysis, but Bell has not successfully
replied to any of these questions. Hence it appears that his argumetits are s
problematic because there are still many unsolved questions in his arguments. The

are the questions and problems | intend to discuss further in chapter 4.
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The above questions focus on Bell's two claims (i.e., physical securities are
universal rights because they are minimal and universal codes; libegtiesta
universal rights because they conflict with some East Asian cultural centext
independently. But even if we assume that each of these two claims has no problem at
all, there are still some questions when we put them together. We can ask the
following questions: Are liberties also minimal and universal codes? Do physical
securities also conflict with some East Asian cultural contexts? If theeasifor
both of them are yes, then we shall raise another question: If both physicélesec
and liberties meet both of these conditions (i.e., they are minimal and universal codes;
they conflict with some East Asian cultural contexts), then why are ogbiqath
securities universal rights but liberties are not universal rights? Enesgso the
guestions that Bell has not replied successfully. Again, | shall discussrhbkenext
chapters.

In summary, | have discussed in this section the significances and the
problems of Bell's arguments. | have discussed that Bell's arguments@drsame
traditional challenges to his side in the East and West debate on human rights.
However, | have also discussed that his explanation is not clear enough, as to why
physical securities are universal rights because they are minimal aedsahimoral
codes. It is also not clear why liberties are not universal rights bettayseonflict
with some East Asian cultural factors. It is even not clear how to put theséatme c
together. All of them require further explanation, and Bell does not explain them

clearly enough.
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Section 2.7 Summary and Conclusion

Bell and others try to argue that East Asian cultures have some specific roles
in the East and West debate on human rights. Their goal is to limit the list of human
rights for the East Asian cultural contexts. In this chapter, | have desttuse
arguments which summarize and represent how they try to achieve such a goal.

At the beginning of this chapter, | have discussed why human rights are
universal rights. | have also shown that if X is not an East Asian right, then X is not a
universal right. This means that the core part of the debate is about East d{gmn ri
And then | have discussed several essential elements appropriate to Eastghss.
| have discussed the philosophical account of the cultural justification of, ragtutd
have also discussed what East Asian cultural contexts are relevant to ounahseuss
the relevant parts are Confucianism and its values.

| have summarized Bell's arguments in Argument 2 and 3. Bell argues that
physical securities are East Asian rights or even universal rightsdgephysical
securities are minimal and universal codes. On the other hand, (civil and political)
liberties are not justified in East Asia. Bell and others believe that #rerdifferent
fundamental human goods in the West and in the East. Liberties are fundamental
human goods in the West, but they are not fundamental human goods in the East.
This is because liberties conflict with the Confucian tradition and valuesanIAs
other words, liberties are not East Asian rights and hence they are not umigbtsa
Therefore, Bell concludes that physical securities are human righibdaties are

not human rights.
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Such arguments about physical securities and liberties are quite sigiific
and unique, and these arguments can avoid many challenges (such as the challenges
from Buchanan). However, Bell and others have not successfully defended their
arguments. It is unclear why the notion of a minimal and universal code is so
important so that physical securities are universal rights. There arenere
guestions for their arguments on liberties. Are liberties really in confitbttive
Confucian tradition and values in Asia? And even if they are, does it reallytimga
liberties are not East Asian rights? We also have questions on how to put all of these
conditions together. In short, there are many questions of why physicatisscne
East Asian (and universal) rights but liberties are not, but Bell has not addthvese
guestions successfully—indeed, he has not even answered or mentioned some of the
guestions | have discussed in this chapter.

| would like to discuss these questions further in the next chapters.
Specifically, | shall discuss physical securities and East Asiamreslin chapter 3,
and then liberties and East Asian cultures in chapter 4. My aims are to analyze and
improve the account of the cultural justification of rights, and | shall figure out
whether it is really the case that physical securities are East Aghts and universal

rights, while liberties are not East Asian rights and hence not universisl. rig
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Chapter 3: Physical Security Rights and East A€altures

Section 3.1 Introduction

If X is a universal right, then X is also an East Asian right. Since Bell argue
that physical security rights are universal rights, and physical sedgtitg are
universal rights only if physical security rights are East Asian rigleh also needs
to show that physical security rights are East Asian rights. Howevés &guments
cannot successfully defend that physical security rights are East vigids. In this
chapter, | discuss the problem of Bell's arguments in detail, and | develop my own
arguments to explain why physical security rights are both East Askds agd
universal rights.

Bell argues that liberties conflict with some Confucian values in Aga (i
values in the practical Confucian tradition). Similar to liberties, physemlrgties
also conflict with some values in Asia. In section 3.2, | argue that physmaiitees
also conflict with the practical Confucian tradition, but physical securitees a
compatible with the theoretical Confucian tradition. | argue that Bell ¢anno
successfully explain the relationship between physical securities aneuliffarts of
Confucianism.

Bell mentions that physical securities are minimal values. However, Be doe
not explain his idea further. I fill this explanatory gap in sections 3.3 and 3.4. In
section 3.3, | discuss how minimal values are “embedded” in different maximal

theories, and | also discuss whether physical securities are “embedded” in
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Confucianism. In section 3.4, | discuss what a minimal moral demand is, and why
physical securities are minimal moral demands.

| develop two arguments in sections 3.5 and 3.6. | use the results from other
sections in this chapter to defend the premises of these arguments. In section 3.5,
argue that the premises are a jointly sufficient condition for physicafisegghts
being East Asian rights. In other words, this argument shows that physicéatysecur
rights are East Asian rights because physical security rightsathéet premises of
the argument. In section 3.6, | construct an argument to determine that physical
security rights are universal rights. Moreover, an aim of these two seditins i
develop some arguments that may also apply to liberties, which | discuss intthe ne
chapter.

Lastly, I conclude by pointing out the significance of my arguments in section

3.7.

Section 3.2 Physical Securities and Confucianism

Physical security rights are universal rights only if physicalsgcrights are
also East Asian rights. According to our discussion in chapter 2, this reasoning
involves the account of the cultural justification of rights. A right is justifiden the
interest of the right-holder is weighty enough to place others under some duty, and
the interest is a fundamental good in the right-holder’s culture. Are physoceitss
fundamental human goods in East Asian cultures? In the last chapter, | hausedescr

two conditions suggested by Bell. The first one is that physical secariées
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fundamental human goods in East Asian cultures because physical seatgities
minimal and universal codes. | shall discuss this condition in the next sectidms. In t
section, | focus on the second condition, which says that liberties are not fundamental
human goods in East Asian cultures because liberties conflict with some values in
Asia. We may also ask the same question to physical securities: do phgsitaties
conflict with some values in Asia? If physical securities conflict wattne values in

Asia, then physical securities are not East Asian rights as well.

Since Bell thinks that physical security rights are universal rights lfance
East Asian rights), he probably would think that physical securities do not tonflic
with some values in Asia. However, this is unclear. In this section, | argue that
physical securities conflict with some values in Asia, and | argue tlsataibes a
problem for Bell's arguments, i.e., what cultural factors are relevant ardusnents?
| explain this question clearly in this section.

In chapter 2, | mentioned that some scholars (such as Liu, 2007) divide
Confucianism into different parts, such as a theoretical Confucian tradition and a
practical Confucian tradition. Roughly, the theoretical Confucian tradition amcer
the systematic thoughts of the metaphysics, ethics and political philosbphy
Confucianism. On the other hand, the practical Confucian tradition is how
Confucianism affects the real politics and people’s daily li@gsce Confucianism is
the main tradition in East Asia, both theoretical and practical partsypogtant in
East Asian regiong his division is important to our discussion because it seems that
the theoretical Confucian tradition and the practical Confucian traditionpingaical

securities differently. | argue in this section that physical seesi@gtie important
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values in the theoretical Confucian tradition, but physical securities alsoctenth
the practical Confucian tradition and with some values in this tradition.

Let me begin with the theoretical Confucian tradition. It seems that most of
the Confucian philosophers agree that physical securities are important nahes i
theoretical Confucian tradition. Some scholars argue that the prohibitions against
slavery, genocide, murder, torture, etc. (i.e., the list of physical sesuvitie
discussed before. See Bell, 2006a, pp. 23-51 &79) can be derived from basic
Confucian virtues. Now let me use slavery and torture as two typical examples to
illustrate such a view?

Unlike Aristotle or some ancient Greek philosophers, no Confucian
philosopher supports slavery explicitly. It even seems that slavery comflibtsome
basic Confucian virtues in the theoretical Confucian tradition. For example, hymanit
is a central concern in Confucianism, and some scholars believe that slavieyscon
with humanity>® Slavery existed in ancient China for a long time, but some ancient
Confucian philosophers tried to speak for the humane treatment to slaves. For
example, Dong Zhongshu (179-104 B.C.), a Confucian philosopher in Han dynasty
(206 B.C.-220 A.D.), argued that masters did not have the unequivocal power to Kill
their slaves; he also argues that law should have been made to prevent anyocruelty
the slave$? Some contemporary scholars argue that slavery is incompatible with the

theoretical Confucian tradition. For example, Leonard Shihlien Hsu writes, “The

*8 Due to the limited length of my dissertation, lyfocus on slavery and torture. But the pointsnl a
going to make in this section are generally relabeall physical securities.

%9 For example, itdou Hanshu (Book of the Later Harfere is a Confucian saying “Of all things
brought forth by Heaven, man is the most precio8g® the entry “Confucianism and Slavery” in
Rodriguez (Ed.) (1997), pp. 186-187.

%0 See the entry “Confucianism and Slavery” in Rodeig (Ed.) (1997), pp. 186-187 for details.
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Confucian School does not advocate slavery. In enumerating the six classesef peopl
in the state... no mention is made of a slave class. According to the Confucian system
of social organization, all the manual work should be done in the family by the
children, in society, by young men; in the government, by the government employees
There is no need for slaves” (Hsu, 1932, p. 188). Most ancient Confucian
philosophers not only disagreed with slavery, but they also had nd’Sldsé’s

conclusion is that “Slavery has no place in the Confucian system” (p.197). Although
this conclusion is debatable, it at least shows that slavery is controversial in the
theoretical Confucian tradition, and at least some Confucian philosophers are inclined
to reject slavery.

Now let us discuss torture in East Asia. For convenience, | only discuss
torture in the laws of East Asia. Similar to slavery, torture is also denibd in t
theoretical Confucian tradition. In the ancient China, torture was used in trhls a
legal punishment. Yet it is argued that the theoretical Confucian traditiotsrejec
torture being used in both ways. Let me discuss two evidences here.

First, torture conflicts with the most basic Confucian virtue, ren. According to
Mencius, “no man is devoid of a heart sensitive to the suffering of others
[compassion]...whoever is devoid of the heart of compassion is not human.” Mencius
then further argues that “the heart of compassion is the germ of benevoleh¢&[re

In other words, the beginning point of ren is compassion, that is, a mind that cannot

®1 For example, Hsii writes, “Confucius himself, faample, had no slave. The drivers of his carriage
were his pupils; and he said that for himself hellddtake up driving as a profession’. The ide#hist
everyone should learn the duties of a servant laumsi derve himself’ (Hsu, 1932, p. 188). Hsu also
citesThe Analect4.0:2 to support his view.

%2 This is taken fronMencius2A:6 (Mencius, 2003, p. 73).
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bear to see the suffering of others. Some scholars argue that torturg dwadtlitts
with such compassioHi.Since every Confucian agrees that ren is the most basic
virtue for everyone, and ren is based on such compassion, ideally Confucianism
should reject torture in any circumstance.

Second, the theoretical Confucian tradition also rejects torture as a means in a
trial or for legal punishment. In the theoretical Confucian tradition, legal lpueist
is often considered inferior to education and li (translated as rites or)rifUla¢sy
argue that it is better to focus on education or li rather than legal punishment or lega
system in general. For example, Confucius writes, “Lead the people witmguoase
regulations and organize them with penal law (“xing”), and they will avoid
punishments but will be without shame. Lead them with virtue and organize them
through the li, and the people will have a sense of shame and moreover will become
humane people of good charact&tIh short, scholars argue that law and legal
punishment is not important in the theoretical Confucian tradition. Since torture
conflicts with ren, and law and legal punishment are not that important in the
theoretical Confucian tradition, scholars generally believe that Confuciaejsats
torture as a tool in trials or legal punishm&ht.

We may conclude from the above examples that the theoretical Confucian
tradition does not accept slavery or torture. In other words, the prohibitions of slavery

and torture do not conflict with the theoretical Confucian tradition. In general, the

% For example, Sam Crane (2009) has informally dised this point in his blog:
http://uselesstree.typepad.com/useless_tree/2008204ius-on-torture.html

Although he has not provided a solid argument thett@nk it is worth considering such a possible
interpretation to torture and ren. He also referfdiéncius6A:14 and 7A:17 to support his point.

% The Analect®:3. The translation is from Peerenboom (1998345.
% For further references and details, see Peerenib®®8), pp. 445-447; Hsii (1932), pp. 160-173.
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theoretical Confucian tradition also has the same attitude to other physigéiesc
That is, physical securities do not conflict with the values in the theoreticalicGamf
tradition or the tradition itself.

Compared to the theoretical Confucian tradition, the practical Confucian
tradition treated slavery and torture differently. Generally, slavery anddor
happened frequently and regularly in the history of East Asia. And more impaqrtantly
slavery and torture were even considered as useful instruments to maintain order
family and society. In other words, slavery and torture could be instruments tct prote
some values in Asia.

Slavery existed in East Asia for a long period. Some scholars suggests that
slavery existed in China as early as the time of Xia dynasty (around 2205-17.06 B
Historians disagree on whether slavery really existed in China in such aperaoh,
but they generally agree that slavery existed in China atde&st Qin dynasty (i.e.,
before 221 B.C.). In the Han dynasty, when Confucian began to be the official
ideology of ruler-ship in real politics, slavery was also legally estadd in China.
Since then, slavery has existed in every dynasty when Confucianism wasdia offi
ideology. There was state slavery and private slavery. State slavegswaly major
criminals, family members or relatives of major criminals, prisonevgof and the
offspring of state slaves. Private slaves were traded in the marketsomere
usually government officials, landlords, or rich merchants. Private slaveswer
used primarily for profit-making production. Private slaves were primaséd for
household services. In other words, they were employed as personal servants and

their servitude was of a domestic nature. The legal abolishment of slavery did not
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come until 1909 A.D. (and Confucianism, as the official ideology in China, was also
criticized heavily at that time). Slavery also existed in other EdanA€onfucian)
regions. For example, Korea had slavery until its abolition in 1895 A.D. In short,
slavery existed in East Asia until recent decades (around a centufif ago).

In the practical Confucian tradition, torture was approved and occurred
frequently. Let me discuss two examples in the legal system of imperial Ifora
1911 A.D. The first example is about confession in a trial. According to Conner, in
order to determine if a defendant was guilty, a confession from the defendant was
often required. Conner writes, “In theory, requiring confessions should have provided
the highest protection for the innocent...in practice, of course, this insistence on the
confession led inevitably and fatally to the use of torture, as did the requirement of a
‘complete proof’ in the European inquisitorial system. In China, as in Europe, there
developed jurisprudence of torture rather than simply of confessions or proof: the law
of confessions was in reality the law of torture” (Conner, 1999, p. 181). There were
many ways to torture a defendant, such as “the use of pressing sticks to sheeeze
ankles or fingers [of the defendant]” (p. 182). The purpose of this kind of torture was
to force the defendant to confess his or her crime whenever the evidence andlear
certain. Although there were regulations and codes to prohibit improper use of
torture, torture was undoubtedly abused frequéttly.

Torture was also used as a legal punishment in East Asia. The most famous

torture penalty in China was called “lingchi” (translated as “slow glicon “death

% The history and information | discuss in this ppeph is taken from: entries of “China,” “Korea” in
Finkelman & Miller (Eds.) (1998); entries of “Chinancient,” “China, Later Imperial,” “China,
Medieval,” “Confucianism and Slavery,” “East Asiaihd “Korea” in Rodriguez (Ed.) (1997).

7 See Conner (1998) for further detail.
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by a thousand cut® Lingchi was a death penalty, but the purpose of this penalty
was not only to kill the person, but also to cause great pain to the person. It involved
some degree of dismemberment while the person was living. The executionetbnsist
of cuts to different parts of the body, such as amputation of limbs. It was a peEnalty
both torture and execution. Although lingchi was so cruel and inhumane, it was not
abolished in China until 1905 A.D.—only a bit more than a century*ago.

From the above examples, we find that slavery and torture were important
tools in the practical Confucian tradition. State slavery was a legal punisfanent
criminals and prisoners of war. Private slavery was also important tofararies in
East Asia because these families had many members living in the samepthso
these families needed many domestic servants. And in the past, privatg slaser
the only source of domestic servarterture was also an important tool in trial and
legal punishment. One may argue that slavery and torture were importandtools t
protect and promote family values and national values in East Asia. In thegracti
Confucian tradition, physical securities are subject to trade-offs with vaéses in
Asia. Physical securities, in this sense, conflict with some other valtles practical
Confucian tradition.

| do not deny that this is an incomplete picture of how different parts of
Confucianism treat physical securities differently. But the purposasace to
discuss every detail of the history of physical securities and ConfuciamiSast
Asia. The purpose of the above discussion is simply to conclude that physical

securities are controversial in different parts of the Confucian traditior, lseive

% |t is unclear whether lingchi originated in Chimain other countries.
% For the detail of linchi, see Brook, Bourgon & BI(2008).
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that | have already discussed enough details to support such a conclusion. Now let me
put this conclusion back into our debate.

At the beginning of this section, | have mentioned that the main debate here is
whether physical securities are fundamental human goods in every culture so tha
physical security rights are universal rights. One question of this dehakether
physical securities conflict with some values in the Confucian tradition.aWeaw
see that the answer to this question is complicated. We have already seen that “the
Confucian tradition” is a long name with different parts, and some parts may eve
conflict with others. Generally, it is quite common that culture itself hasnak
conflicts and contradictory social phenomenddifferent parts of a culture (or a
tradition) may treat things differently, and the Confucian tradition is no erceipti
this. In this particular situation, physical securities conflict with thetyma
Confucian tradition but not the theoretical Confucian tradition. This is a problem for
Bell's arguments. Bell thinks that X is not an East Asian right if X conflctis
some values in Asia. But it is always unclear which values should be selected,
especially when some values in Asia may even conflict with some other values i
Asia. Therefore, it is a general problem for Bell because he needs to explam how t
select the cultural factors that are relevant to his arguments.

Which part of the Confucian tradition is relevant here? And why is it relevant?
Bell has mentioned that he wants to “modernize” Confuciaftdfe believes that
we should “bridge the gap between the political philosophy of the ancient texts and

the political reality of contemporary society,” and he tries “to diststgbetween

O For example, Li argues that there are three “gaesl of culture.” See Li (2006), pp. 14-19.
"L See Bell (1998a), pp. 18-20. See also chapterc?ios 2.4 of this dissertation.
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traditional values which are still relevant today and others which have begateel

to the ‘dustbin’ of history. That is, we need to know that values continue to have
widespread impact on people’s political behavior in contemporary societies§ce al
wants to “develop normative argumewtsich would explain why certain values
should continue to remain influential and why others shouldn’t” (Bell, 1998a, p.20).
In this particular situation, Bell would probably argue that when physical 8esuri
conflict with the practical Confucian tradition, East Asian should give up the @lactic
Confucian tradition rather than physical securities. He probably would think that the
practical Confucian tradition (especially the part against physcalgies) is a part

of Confucian tradition that should be abandoned. Otherwise he cannot hold a position
that physical securities are East Asian rights and universal righte. Igrtbinks that
physical securities are universal rights, he should give up the practical @onfuc
tradition.

It seems that most contemporary East Asian countries would agree wWith Bel
Nowadays, most East Asians do not believe in the values against physicalesecuriti
anymore. In the past, most countries with the practical Confucian tradition
implemented torture in the legal system, and slavery was essential taim#iet
daily running of a big family. Nevertheless, in current East Asia, suctcagata
Confucian tradition is not a dominant ideology in politics and society anymore. With
the exception of Singapore and Malaysia, many East Asian countries havedcchang
their attitude to slavery and torture; most of them now legally prohibit slandry a

torture’? Indeed, every culture is continuously changing and developing. In the past,

2 Ccaning, a form of judicial corporal punishmentsi#l in use in Singapore and Malaysia, and this
may be considered as an exception of prohibitimigite as a tool in the legal system.
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slavery and torture were accepted in many cultures. But now, prohibitions of slavery
and torture can be found in most countries in the world. These changes (from
accepting to prohibiting slavery and torture) are occurring not only in EasbAsi
throughout the whole world (including the Western world).

Therefore, it seems that Bell is not mistaken to think that we should give up
the practical Confucian tradition rather than physical securities. | gise ¢hat we
should give up the practical Confucian tradition rather than physical securities. But
this does not solve all our problems here. Generallyumdctsear which cultural
factors should be preserved, and which cultural factors should be abandoned.
Particularly, we still need to askhywe should give up the practical Confucian
tradition rather than other East Asian traditions or physical secufities.

In summary, it is now clear why it is not easy to determine whether physical
securities are important fundamental human goods in East Asian culturesalBspec
in the Confucian tradition). Bell and others believe that physical secigfitg iare
universal rights and hence East Asian rights. However, physical sectwitigist
with some values in the practical Confucian tradition. But it seems that these
Confucian values can be changed or even abandoned in East Asia. So, how do we
determine which cultural factors should remain influential, and which should not?
Bell does not explain this further, but I think there is a hint here. The hint is that Bel
claims that physical securities are “minimal and universal codestiiel next

sections, | shall discuss this in depth.

3 Another question we need to ask is why we do e gp the Confucian tradition if liberties
conflict with it. | discuss this in detail in chapt4.
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Section 3.3 Minimal Values and Maximal Theories

As discussed in the last section, it is not easy to figure out which East Asian
cultural factors, especially which parts of Confucianism, are relevant to our
discussion. And the main purpose of this chapter is to figure out why physical
securities are universal rights (and East Asian rights), which we havesverad in
the last section. Bell has suggested a hint to answer both questions, but he has not
elaborated it. The hint is that he thinks that physical securities are “nhiaiia
universal moral codes.”

In chapter 2, | have discussed a passage from Bell, which says thatsthere i
little debate over the desirability of a core set of human rights, such abipooisi
against slavery, genocide, murder, torture, prolonged arbitrary detention, and
systematic racial discrimination,” and these rights are not contral/bestause they
are “what Michael Walzer terms the ‘minimal and universal moral ¢¢8ell,

20064, p.79¥* What is “minimal and universal code? Unfortunately, Bell does not
explain this term at all. All we know is that it is from Walzer (e.g. 1987, 1994). So,
the first step here is to figure out what Walzer says about minimal and universal code

Here is what Walzer says:

It is nonetheless true that the moral question is commonly put in more general

terms than the legal question. The reason for this can only be that morality is

" There is a footnote after the term “minimal anivarsal code” in this quotation from Bell. The
footnote says that the references are Walzer (1932¢ and Walzer (1994). Therefore, | mainly fcu
on Walzer (1987) and Walzer (1994) in our discussis well.
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in fact more general than law. Morality provides those basic prohibitions—of
murder, deception, betrayal, gross cruelty—that the law specifies and the
police sometimes enforce...These prohibitions constitute a kind of minimal
and universal moral code. Because they are minimal and universal (I should
say almost universal, just to protect myself against the odd anthropological
example), they can be represented as philosophical discoveries or inventions.

(Walzer, 1987, pp. 23-24)

Before | begin the discussion of Walzer's idea, | need to clarify one point.
Although Walzer uses the term “minimal and universal moral code” in his early
writings (e.g., Walzer 1987), Walzer mainly focuses on the notion of “minimal” only;
it does not matter whether it is a mocatleor not. Indeed, in his later writings (e.qg.
Walzer 1994), Walzer also uses other terms such as “minimal morality,”
“minimalism,” “minimal moral values,” “thin account of morality,” elt seems to
me that Walzer uses all of these terms interchangeably. Therefore,disf@gation,
| also consider them meaning the same, and only use the term “minimal values.”

Walzer discusses minimal values in many different ways. For the purpose o
our discussion, three questions are especially important: (1) How are minloed va
relevant to cultural factors? (2) What are minimal values? (3) Why phgsicarities
are universal rights because they are minimal values? None of these questioas ca
answered in a simple way. Therefore, | discuss each of them in detail iemtiffer
sections. In this section, | discuss the first question. | discuss the secondmjunesti

the next section (section 3.4) and then the third question in sections 3.5 and 3.6.
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Walzer focuses a lot on how minimal values are relevant to cultural factors.
The core idea from Walzer is that minimal values are embedded in maximasheor
Walzer points out that a main difference between minimal values and nhaxima
theories is that minimal values are realized in all cultures, but maxinualdbare
particular and unique in each culture. Walzer does not think that minimal values and
maximal theories are two independent moralities. In his early writengs Walzer
1987), Walzer used the temlaborationto explain the relationship between minimal
values and maximal theories. He once believed that minimal values are eldlbsrate
different maximal theories in different cultures, but later thinks that edéibar
cannot catch his meaning completElyalzer changes his mind and believes that
maximal theories are not based on minimal values; the reverse is more likatyis;t
minimal values come from maximal theories. Each culture has its own maximal
theories, and maximal theories in every culture have the same set olvaloes,
which are minimal moral values. Walzer thinks this is what is meant by séyhg t
minimal values arembeddedh maximal theories. To illustrate, let me discuss two
examples from Walzer to explain his idea in depth.

The first example is about the protest in Prague in 1989. Walzer claims that he
understands the signs “truth” and “justice” in the protest. For example, he,Witite
is a picture of people marching in the streets of Prague; they carry sigespsom

which say, simply, ‘Truth’ and others ‘Justice’. When | saw the picture, | knew

5 He writes, “Philosophers most often describehi¢ [tlualism of minimalism and maximalism] in
terms of a (thin) set of universal principles a@apthickly) to these or those historical circumsts.

| have in the past suggested the image of a coralityodifferently elaborated in different

cultures. ...But our intuition is wrong here. Moraligythick from the beginning, culturally integrated
fully resonant, and it reveals itself thinly onlg epecial occasions, when moral language is tumed
specific purposes” (Walzer, 1994, p.4).
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immediately what the signs meant—and so did everyone else who saw the same
picture” (Walzer, 1994, p. 1). But he also claims that we (non-Prague people) know
some extra meanings of these signs from our own cultural perspectiveguds ar

that “while we march in spirit with the men and women of Prague, we have in fact
our own parade” (Walzer, 1994, p. 8).

According to Walzer, “we march in spirit with the men and women of Prague”
is a minimal value, but “we have in fact our own parade” is a maximal theorg. Mor
precisely, Walzer believes that some minimal values of justice ayesiweple, such
as “an end to arbitrary arrests, equal and impartial law enforcement, thi®alwdl
the privileges and prerogatives of the party elite—common, garden varietg’justic
(Walzer, 1994, p.2). These minimal values can be found in both maximal moral
theories of Prague and maximal moral theories of America. Neverthélak=er also
emphasizes that those maximal moral theories in America are diffeventhose in
Prague. For example, he believes that maximal theories in Praguferentdirom
some American theories of Justice, such as “utilitarian equality or Johis’Raw
difference principle or any philosophical theory of desert or merit oremetht”

(Walzer, 1994, p.2). In short, Walzer believes that people from different cultures have
different maximal moral theories. Although the maximal theories areeliffesome
minimal values are shared by both cultures. He therefore also behavegtcan all

agree that there can be some minimal values of justice and truth sharédrbptd
cultures.

Perhaps the second example, the development of democracy in China, is more

relevant to our discussion. Walzer claims that he supports the request of democracy
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and human rights in China from the Chinese students in Tiananmen Square in 1989.

Then he argues the following:

But this readiness reflected a morally (and politically) minimalist jposit
solidarity with all the students, despite the disagreements among themt agains
the tyrants. | certainly did not believe then that American political idealism
was about to be realized in China, or that it should be realized. Nor did | have
an abstract and universal theory of ‘true democracy’ to urge upon the
Chinese...1 do defend the minimal rights of Chinese, as of Czech,
demonstrators. But there are unknown and therefore abstract individuals:
minimal rights are all they have... Since | know very little about theieggc

| cannot foist upon the Chinese this or that set of rights—certainly not my own
preferred set. So | defer to them as empirical and social individuals. They
must make their own claims, their own codifications (a Chinese bill of

rights?), and their own interpretative arguments. (Walzer, 1994, pp. 59-61)

In this example, something such as “against the tyrants” is a minimal value;
something such as “American political idealism” is only a maximal theory i
America. Walzer argues that such an American maximal theory should not be
realized in China, and there should be other maximal theories in China. In general
Walzer emphasizes the importance of maximal theories; he arguesctnatéare
has its own maximal theories and one should not apply maximal theories of one
culture to another culture. But Walzer also agrees that there are minloes va

shared by both maximal theories in American culture and Chinese culturamplg s

80



that Chinese culture probably has some unique claims on these minimal values as
well, and these minimal values are limited and rely on maximal moral thelories
short, he believes that minimal values such as minimal rights and against the tyrant
can be found in maximal theories of both American and Chinese cultures.

Although Walzer’s main purpose is to emphasize the importance of maximal
theories, Walzer does not deny minimal values at all. In summary, Walzcthese
examples to illustrate how minimal values are embedded in maximal theories
Generally, Walzer believes that everyone in the world would agree that sagnethi
like justice, minimal rights, against the tyrants, etc. are important. Butiijreement
is very limited —they only agree that these minimal values are importarthdyutlo
not agree on why and how they are important. In other words, they do not agree on
those maximal moral theories in different cultures. In this sense, \Watg#asizes
the importance of maximal theories, and he points out that minimal values have their
limits. In addition to the minimal values, we also need maximal theoriesmdbax
theories can be some interpretations of minimal values, or they may be rea$ons a
arguments to support minimal values. This is why Walzer believes that minimal
values are “not the foundation of the maximalism, only a piece of it” (Walzer, 1994,
p.18). This is how Walzer thinks that minimal values are embedded in maximal
theories, and how minimal values are relevant to different cultural factors.

Now let me put all of these points back into our discussion of physical
securities and East Asian cultures. Bell believes that physicaltsesare minimal
values. Are they? Walzer has listed different minimal values in his writfggsour

purpose here, we do not need to discuss a complete list of them; all we need here is to
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see whether physical securities are minimal values. As | have didaisbe
beginning of this section, Walzer lists prohibitions of murder, deception, betaaygal
gross cruelty as “minimal and universal codes” (Walzer, 1987, pp.23-24). He also
recognizes elsewhere that prohibitions of torture, slavery, and genocidecare a
minimal values (e.g. Walzer, 1977; 1995, p. 293). Therefore, it is safe to conclude
that Walzer agrees that physical securities are minimal valueisit A now easier
for us to understand why Bell agrees with Walzer. This is because Bellsgay
Walzer’s notion to support his argument. Bell wishes to conclude that physical
securities are universal rights, and then the main question is whether physical
securities are fundamental human goods that are weighty enough to place others
under some duty. Bell can answer that physical securities are such fundamental
human goods because physical securities are minimal values. Thereforealphysi
securities are universal rights.

But if physical securities are universal rights, then how are physmaiitses
related to East Asian cultures, especially Confucianism? As | discussection 3.2,
a problem is that the Confucian tradition has internet conflicts on this issue; that is
different parts of the Confucian tradition treat physical securitiesrdiftly. While
the theoretical Confucian tradition can accept physical securitieastant values,

the practical Confucian tradition denies physical securities, especlatly physical

¢ Although Walzer thinks that the language of rigbtthe language of Western moral maximalism, he
also believes that the language of rights is “tictable” to other cultures. Therefore, it is likehat
Walzer will agree with Bell that physical securitiare universal rights. Walzer writes, “Perhaps the
end product of this effort will be a set of stardtaro which all societies can be held... Among
ourselves, late twentieth century Americans or Baams, these standards will probably be expressed
in the language of rights, which is the languagewfown moral maximalism.But that is not a bad
way of talking about injuries and wrongs that ne should have to endure, and | assume that it is
translatable” (Walzer, 1994, p. 10). Moreover, Valzas also argued elsewhere that life, libertgi, an
subsistence are human rights (Walzer, 2007, pp283). | discuss Walzer’s view on liberties further
in chapter 4, section 4.2.
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securities conflict with national values and family values. In short, physecalrities
conflict with the practical Confucian tradition but are quite compatible with the
theoretical Confucian tradition. How should we explain the relationship between
physical securities and different parts of Confucianism?

Walzer would probably say that physical securities are minimal values, but
they are also embedded in maximal moral theories of different culturasufzaly,
they are embedded in Confucianism. But we need to explain how physicalisgcurit
are embedded in Confucianism. Walzer does not explain this very precisely, even
though he emphasizes the importance and particularity of each culture. | need to
explain this further for him. It seems to me that two important points are akpeci
relevant to the explanation of how physical securities are embedded in Confacianis
Let me discuss them one by one.

The first point is that Walzer does not directly explain how many maximal
moral theories there are in each culture, but a reasonable assumption is tieaithere
be more than one maximal moral theory in each culture. For example, Walzer argues
in his Prague example that maximal theories in Prague or Czech are probabl
different from maximal theories in America, such as utilitarianisiRawls’s theory
of justice (Walzer, 1994, p. 2). | think Walzer assumes that utilitarianism, Rawls
theory of justice, or even some other moral and political theories, are athalaxi
moral theories in American or Western cultures. This means that there camye m
different maximal moral theories in each culture. In general, when Wa#iers that
minimal values are embedded in maximal theories, this only means that minimal

values are embeddedsome(i.e., at least one) but not all maximal moral theories of
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each culture. There can be different maximal moral theories in a cultdréhegn
may be incompatible. It is not necessary to assume that minimal valueshbedded
in all maximal moral theories of each culture.

Now let me put this idea back into our discussion of Confucianism. As | have
already discussed, physical securities conflict with the practmafiuCian tradition
but not the theoretical Confucian tradition. Walzer or Bell has not directly destuss
how many maximal theories there can be in Confucianism or East Asian cultutres. B
it is reasonable to assume that there can be many maximal theories ircticalpra
Confucian tradition and maximal theories in the theoretical Confucian traditi
think Walzer would agree that physical securities are only embedded in some
maximal theories in the theoretical Confucian tradition but not embedded in other
maximal theories in the practical Confucian tradition.

The second point is more complicated. Walzer thinks that minimal values are
shared by all cultures; we always find minimal values somewhere in eactecBlr
it seems that he treats maximal theories differently; all he regsitkatit is possible
to developsome maximal theories of the minimal values in the culture. Let me
discuss an example to illustrate this view.

Walzer mentions that “against the tyrants” is a minimal value shared by both
Western and Chinese cultures (Walzer, 1994, pp. 59-61), but he has not explained
how “against the tyrants” is embedded in some maximal theories in Chinese, culture
especially in Confucianism. | agree that “against the tyrants” is a mineahas in
Confucianism; some Confucian philosophers have proposed such a value. For

example, ilMencius7B:14, he thinks that “The people are of supreme importance;
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the altars to the gods of earth and grain come next; last comes the ruleriu®lenc
2003, p. 315). For another exampleMenciuslB:8, Mencius also shows that he is

strongly against the tyrants:

King Hstian of Ch’l [King Xuan of Qi] asked, “Is it true that T'ang [Tang]
banished Chieh [Jie] and King Wu marched against Tchou [Zhou]?”

“It is so recorded,” answered Mencius.

“Is regicide permissible?”

“He who mutilates benevolence is a mutilator; he who cripples
rightness is a crippler; and a man who is both a mutilator and a crippler is an
‘outcast.’ | have indeed heard of the punishment of the ‘outcast Tchou

[Zhou],” but | have not heard of any regicide.” (Mencius, 2003, p.43)

In this passage, Mencius even claims that killing a tyrant (King Tchou [Zsondx
a problem at all; this shows that Mencius is strongly against the tyfaiecius is
not the only philosopher who proposes the value of “against the tyrants.” Confucius
also has a similar thought; one may even argue that Mencius’ idea on “dgainst t
tyrants” comes from Confuciu$ It seems that it is safe to conclude that “against the
tyrants” is a minimal value in the theoretical Confucian tradition.

However, in the history of East Asia (such as China, Korea, and Japan), there

was no fully developed maximal theory of “against the tyrants” in Confuamnis

'D.C. Lau translates all these names by the WatksGystem; hence | also provide the pinyin
translation in square-parentheses.

8 See also Wing-Tsit Chan (1963), pp. 63&76 fordimiments omencius.

9 For example, Confucius thinks that it does notterab say something that is true but offensive to
the king. See, e.gThe Analectd4:2, 14:22 (Confucius, 1992, pp.133 & 141)
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Indeed, Confucianism, or at least the practical Confucian tradition, wagsalsad
as a school of thought to support tyrants in history. But it is possible to develop a
Confucian maximal theory based on the minimal value “against the tyr&ots.”

example Fung (1948) interprets Mencius’ philosophy in this way:

If a ruler lacks the ethical qualities that make a good leader, the people have
the moral right of revolution. In that case, even the killing of the ruler is no
longer a crime of regicide. This is because, according to Mencius, if a
sovereign does not act as he ideally ought to do, he morally ceases to be a
sovereign and, following Confucius’ theory of the rectification of names, is a
“mere fellow.” as Mencius says. ... These ideas of Mencius have exkecise
tremendous influence in Chinese history, even as late as the revolution of
1911, which led to the establishment of the Chinese Republic. It is true that
modern democratic ideas from the West played their role too in this event, but
the ancient native concept of the “right of revolution” had a greater influence

on the mass of the people. (Fung, 1948, p. 74)

In the above passage, Fung discusses how the idea from Mencius (i.e., the idea of
“against the tyrants”) influences the revolution and establishment of Chinese
Republic in 1911. This is an example of how it is possible to develop a Confucian
maximal theory in Chinese culture. Fung is not the only philosopher who develops a
Confucian maximal theory of the minimal value “against the tyrants.” Fohanot

example, Sen (1999) also thinks that based on the philosophy of Confucius, it is
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possible to develop a maximal theory of human rights and democracy in East Asia,
and such a theory is against the idea that “Asian values” conflict with desy@ord
human rightsFor example, he writes, “Indeed, the reading of Confucianism that is
now standard among authoritarian champions of Asian values does less thangustice t
the variety within Confucius’s own teachings. Confucius did not recommend blind
allegiance to the state. ... Confucius is not averse to practical caution and tact, but
does not forgo the recommendation to oppose a bad government” (pp.234-235).

These examples show that it is possible to develop some maximal theories of
“against the tyrants” in East Asian cultures. We do not always have analdkeory
of a minimal value, but all we need here is simply a possibility to develop analaxi
theory of a minimal value. This means that it is also good enough when it is possible
to develop a maximal theory of physical securities in the theoretical Canfuci
tradition. This possibility is all we need to say that physical securiteesrabedded
in some maximal theories of the theoretical Confucian tradition.

There are different possibilities to develop a maximal theory of a minimal
value, but all of them must fulfill the following two requirements. The first
requirement is like this. It does not matter whether a minimal value is in the ma
stream of the culture, but at least we find the minimal value somewhere in tive.cult
For example, the minimal values such as “against the tyrants,” “againséetodr
“against slavery” were not major values in the history of Confucianism (efipec

the practical Confucian tradition). However, we still find them in the philosophy of

80 See Sen (1999), pp. 227-248 for more details. Smmeemporary Chinese philosophers, such as
Hsu Foo-kwan, Mou Chung-san and T'ang Chun-I, atgae that Confucianism has the “seed” of
democracy and against the tyrants. See Chang @), pp. 530-543.
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Confucius and the philosophy of Mencius. In other words, we find these values in
Confucianism. Therefore, the first requirement is fulfilled.

The second requirement is that every maximal theory is required to be
logically consistent with its minimal valuA.maximal theory says something more
than its minimal values dodst they do not have any conflict. In the above example,
the maximal theories from Fung and Sen are all consistent with the minimal value
“against the tyrants.The maximal theories of physical securities in the theoretical
Confucian tradition (such as the one from Hsu, 1932) are all consistent with the
minimal values such as “against slavery,” “against torture,” etc. In thig si@s
second requirement is also fulfilled. It is possible to develop a maximal theary of
minimal value only when these two requirements are fulfilled.

In summary, | have clarified two points here. | have shown that minimal
values are embedded in maximal theories if (1)poissibleto develop (2somei.e.,
at least one) maximal theories of the minimal values. | also have shown thatisvhy i
possible to develop some maximal theories of physical securities in the idadoret
Confucian tradition. This answers one of our questions (i.e., how are minimal values
relevant to cultural factors?). However, we still need to answer otherapnsedive
need to explain what a minimal value is, and we also need to discuss why physical
securities are East Asian rights and universal rights. | shall didearssone by one in

the next sections.
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Section 3.4 From Minimal Moral Demand to Human Dignity

Walzer focuses a lot on how minimal values are embedded in maximal
theories. But what is a minimal value? A suggestion is that it is a minioral m
demand. In this section, | discuss what a minimal moral demand is, and then | discuss
why physical securities are minimal moral demands.

Walzer emphasizes in his writings that the word “minimal” does not refer to
anything minor or unimportant. Indeed, he thinks that “the opposite is more likely
true,” that is, minimal morality is something so basic and important that no one

should violate or deny it. He writes:

| want to stress (though it should already be obvious) that ‘minimalism’ does
not describe a morality that is substantively minor or emotionally shallow.
The opposite is more likely true: this is morality close to the bone...the
minimal demands that we make on one another are, when denied, repeated

with passionate insistence. (Walzer, 1994, p. 6)

In other words, minimal value is a minimal moral demand. Such a moral demand is
minimal in the sense that no one should deny this demand because it is “close to the
bone.” But what is “close to the bone”? And what demands are so “close to the bone”
and hence no one should deny them? Furthermore, we know that Walzer and Bell

believe that physical securities are minimal moral demands, so we cémisdsikther

guestion: Why are physical securities minimal moral demands?
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It is not easy to find the answers simply based on Walzer’s idea. He has only
briefly mentioned the idea of minimal moral demand, and then he focuses more on
how it is embedded in maximalism. In addition to Walzer’s idea, | want to discuss
other ideas as well. Since this is a debate on human rights, | am going to focus on the
ideas about what minimal moral demands are relevant to human rights. Let me
discuss the works from some philosophers (e.g., Shue, 1996; Li. 2006; and Nickel,
2007) as examples of these ideas.

Henry Shue’s basic rights (physical security, subsistence, and liaegty)
human rights. He believes that basic rights protect people that are too weak to protec
themselves and that this protection is a moral shield. He writes, “Badi€ aigha
shield for the defenseless against at least some of the more devastatirge&and m
common of life’s threats...Basic rights are the morality of the depths. Theljyspe
the line beneath which no one is to be allowed to sink” (Shue, 1996, p. 18). Shue also
thinks that such a protection of the defenseless should be extended to everyone. He
argues that basic rights are “everyone’s minimum reasonable demands upst the r
of humanity. They are the rational basis for justified demands the denial of which no
self-respecting person can reasonably be expected to accept” (Shue, 1998’ p. 19).
Xiaorong Li (2006) generally shares a similar view with SHughe also thinks that
“no human being should be allowed to sink below the minimal threshold of human

life, where a life would be so deprived or harmed to be minimally good or dignified”

81 Shue himself focuses more on the following cldirights are basic in the sense used here only if
enjoyment of them is essential to the enjoymerlafther rights” (Shue, 1996, p. 19). However, we
are not discussing the relationship of rights hedéscuss Shue’s idea further in chapter 4, sacti@.

82 Notice that unlike Shue, Li thinks that liberajhits are neither basic nor minimal rights (in her
terminology, liberal rights are extrinsic rightstimot inherent rights). Their views are similaténms
of the meaning of the minimal moral demand, notligteof minimal rights. For further detail of the
difference between Li and Shue, see Li (2006),163-165.
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(Li, 2006, p. 132). Li also writes that “this fundamental value claim, ‘it is right (or
good) to safeguard the essential necessities of a minimally decent humaillibe
referred to as the minimalist conception of human good or human dignity, i.e. the
notion that the necessary conditions for a minimally good or dignified life are a
common fundamental value” (Li, 2006, p. 132). Note that many human rights
advocates generally agree on the concept of minimal moral demand (though they may
disagree on the content of it). For example, James Nickel also thinks that human
rights provide a minimal protection to people. He writes, “Human rights sétnomm
standards; they do not attempt to describe an ideal social and political world. They
leave most political decisions in the hands of national leaders and electoilifes. St
they are demanding standards that impose significant constraints datikeg,s
policy-making, and official behavior” (Nickel, 2007, p. 10). In summary, their
general claim, which may be called a “minimal account of human righthats
human rights provide a minimal protection to everyone, and no one should be allowed
to sink below a minimal threshold of human fife.

For the purpose of this section, we do not need to discuss why and how human
rights provide a minimal protection to everyone. The important part is that the
minimal threshold of human life is a line that no one should sink below. When
Walzer thinks that no one should deny a minimal moral demand, Shue and Li argue
that such a demand is a line that no one should sink below it. When Walzer thinks

that minimal moral demands are moral values that are “close to the bone” (Walze

8 Other philosophers who also hold a minimal accatifuman rights include Michael Ignatieff
(2001) and Joshua Cohen (2004). On the other lJaseéph Raz (2010) and Charles Beitz (2009)
argue against such a minimal account of humangigdtdiscuss Beitz’s idea further in chapter 5,
section 5.4.
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1994, p. 6), Shue and Li have shown us that one of these “bones” is a minimal
threshold of human life. We can combine their points together and summarize into the
following statement: a minimal moral demand is a minimal threshold of human life
which no one should sink below.

The above statement helps us to understand further why physical securities are
minimal moral demands. Physical securities are minimal moral demgpiugsital
securities are minimal thresholds of human life, and no one should sink below these
minimal thresholds. For example, prohibition to slavery and torture are all minimal
thresholds of human life and no one should sink below these lines (i.e., no one should
be enslaved, tortured, etc.). But we need further explanations about what it means by
saying that something is a minimal threshold of human life.

The minimal threshold of human life is not only about the necessary
conditions for survival. For example, air is a necessary element for the survival of
human beings, but this is not our concern here. The minimal threshold of human life
is a line that if anyone sinks below it, he or she “would be so deprived or harmed to
be minimally good or dignified” (Li, 2006, p. 132). In other words, the minimal
threshold of human life is about how to protect the dignity of every individual.

The term “dignity” appears frequently in many international human rights
documents. In these documents, dignity seems to be recognized as a moral foundation
of human rights. In other words, human rights are based on dignity or derived from
dignity. For examplethe Vienna Declaration and Programme of Actiatich was
adopted by the World Conference on Human Rights on JUhel993, recognizes

and affirms that “all human rights derive from the dignity and worth inherehgin t
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human person® In the preamble and article 1 of tHaiversal Declaration of

Human Rightsthe authors write: “Whereas recognition of the inherent dignity and of
the equal and inalienable rights of all members of the human family is the faimdati

of freedom, justice and peace in the world...All human beings are born free and equal
in dignity and rights” A similar idea is also written in timernational Covenant on

Civil and Political Right& and many other international human rights docunf@nts.

In a word, according to these documents, human dignity is a basic moral foundation
of human rights; human rights are derived from human dignity.

These international documents show us why dignity is so important. Some
philosophers of human rights develop their own arguments in order to explain how
human rights are derived from the digriifyin this sense, it is not surprising to see
that some of them consider that a dignified life is a minimal threshold of hurean lif
The next questions is, in the East and West debate on human rights, do philosophers
who emphasize the importance of cultures (such as Bell and Walzer) alsthagree
dignity is important?

| cannot find any direct answer from them, but it is quite likely that they do
not deny the importance of dignity in general. For example, Walzer mentions the

importance of dignity when he develops his just war theory (e.g., Walzer, 1977, p. xi,

8 See United Nations (1993a) for the detail.

8 In the preamble, the document says, “Considetiag tn accordance with the principles proclaimed
in the Charter of the United Nations, recognitidith@ inherent dignity and of the equal and
inalienable rights of all members of the human fanisi the foundation of freedom, justice and peace
in the world... Recognizing that these rights derigerf the inherent dignity of the human person.”
(United Nations, 1966a)

8 An example relevant to the East Asian countrigkésBangkok Declaration of Human Righiee
United Nations (1993b) in Davis (1995), pp. 205-209

87E.g., Donnelly (2003), Griffin (2008), Li (2008Yickel (2007), and Shue (1996).
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120, 205). Bell also recognizes the importance of dignity in the human rights debate
(e.g., Bell, 2000, p. 56, 98; 20064, p. 62, 66). The only possible objection from them
would be: is dignity merely a Western concept? For a classic exanpiayds a

central concept in Kant’'s moral philosophy (The Kantian tradition connectgydigni
autonomy); for a contemporary example, Dworkin also believes that one purpose of
rights is to protect dignity (Dworkin, 1977, p. 198). We know that dignity is an
important concept in the Western philosophy, but is dignity also recognized in the
East Asian cultures? Some philosophers argue that dignity is merelyt@riVes
concept? If dignity is only recognized in the West but not the East, then a dignified
life may not be a minimal threshold for everyone.

To reply to this possible objection, let me discuss two examples of dignity in
the Chinese tradition. The first example is from Irene Bloom (1999) and the second
example is from John Fitzgerald (1999). The Chinese term of dignity, “zunyan,” did
not exist in the ancient China traditiShiNevertheless, Bloom argues that a notion in
Mencius’ philosophy is close enough to be an ancient Chinese version of dignity.
This notion is the “nobility of heaven” (Bloom, 1999, pp. 104-111; seeldiso
Analects4:5 andMencius6A: 10, 16 & 17). For the second example, Fitzgerald
discusses a unigue understanding of dignity in modern China. He argues that national
prestige is emphasized as a dignity for everyone in modern China, and this national

prestige is based on national defense. This understanding of dignity is probably based

8 For example, Onuma Yasuaki (1999) has such an &@eaTaylor also agrees with Onuma Yasuaki
that dignity is a Western concept only (Taylor, 998. 125).

8 Bloom also mentions that classical Greek alsodacterm for “dignity”. Indeed, he also mentions
that “dignity” is a term appearing rather late lie WWestern traditions. See Bloom (1999), p. 104 for
detail.

94



on the history that China was frequently conquered by Western countries (and Japan)
from the nineteenth century to the first half of the twentieth century. Sinoa Glais
so weak in the past, most Chinese consider that a strong national defense is important
to the national prestige, which is important for their dignity. Note that this iddsas
recognized in some other East Asian countries (except Japan) because all of the
share a similar history of being conquered by Western coufitries.

| do not know whether the interpretations of dignity in these two examples are
the only interpretations of dignity in East Asian cultures. But my intentiamniberot
to discuss all interpretations of dignity in East Asia. My intention here [3\gsitm
illustrate that dignity is not only a Western concept; East Asians alsgsdithat a
dignified life is suitable for them. | cannot rule out the possibility that there a
cultural differences for the interpretations of dignity; the East and the Mégstreat
dignity differently. But we do not need to discuss these cultural differences, nor
would these cultural differences affect our discussion here. The reason is that no
matter how many interpretations of dignity there are among different esiifor
even different interpretations within one culture), there must be at least some
common points among all interpretations, otherwise they cannot be all considered as
interpretations of dignity. It seems that one of the common points among them is that
there areessential necessitied a dignified life.

Let me explain what an essential necessity is. Physical secargiessential
necessities of a dignified life; this means that without physical ses,itio one can

really have a dignified life. Protecting one’s physical securitiasnscessary

% See Onuma Yasuaki (1999), pp. 104-106 for furteail.
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condition for one having a dignified life. It is impossible for one having dignity
without having physical securities. For example, no one can have dignity if one is
being tortured. Notice that | do not mean that such a relationship needs to be as strong
as aogical or analyticalimpossibility. | am not sure if it iogically or analytically
possible for one having dignity without having physical securities. | cannabutile
the chance that one may be able to conceive some logical situations in which one is
having dignity without having physical securities. However, in our real world, one
cannot have a dignified life if one is (for example) being tortured. This is mkera |
causal or empirical impossibility. That is, most (if not all) evidences in hunstory
show that dignity and physical securities do have a causal or empiratedmship. It
is safe to conclude from the trend of human history that it is causally, enipjrozal
practically impossible for one having dignity without having physical seesrikor
convenience, instead of saying “causal, empirical, practical, and not logical
analytical necessities,” | simply call them “essential netiessi This is what | mean
when | say that physical securities are essential necessitiegaf/di

This explanation is not controversial in the East and West debate on human
rights. Both sides agree that physical securities are important. No ¢treedeliate
really tries to deny that physical securities are essentialsigesdor every kind of
decent life, including a dignified life. Bell and others focus a lot of on the emlpiric
findings; they probably would agree that it is empirically impossible fohangng
dignity without having physical securities. And they would think that the lbgica

possibility is not an issue héfeTherefore, it is safe to conclude that physical

%1 Bell's approach relies a lot on empirical findinger example, he discusses several empirical
examples in which liberties conflict with some EAstan cultural factors (See chapter 2, sectioi.2.5
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securities are essential necessities of dignity—at least this ismobdwersial in the
East and West debate on human rights.

Let me summarize what | have discussed in this section. A minimal moral
demand is a minimal threshold of human life that no one should sink below. We also
find that an essential necessity of dignity is such a minimal moral demand. \WMence
can summarize all of these points in the following statement: X is a minioral m
demand if X is an essential necessity of dignity. Since physical secargiessential
necessities of dignity, physical securities are minimal moral demantlge hext
sections, | shall discuss why this conclusion is important in the East and Wedst deba

on human rights.

Section 3.5 Are Physical Securities East Asian Rights?

In the previous sections, | have discussed what a minimal moral demand is,
and how it is embedded in some maximal theories in different cultures. In this
section, | develop an argument based on the materials we have discussed in chapter 2
and the previous sections in this chapter. Bell believes that physical seeudties
universal rights, which means that physical securities are also Hastrights. But
why are physical securities East Asian rights? The aim of thi®sestto develop an
argument with the conclusion that physical securities are East Asias ridid

argument can also solve the problem | have discussed in section 3.2; that is, if

Therefore, it is safe to assume that Bell woulcept@n empirical approach which shows that physical
securities are empirically essential to dignity.
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different East Asian cultures (the theoretical and the practical Confura@itions)
treat physical securities differently, how can physical secsifiiieEast Asian rights?
Let me discuss the argument first, and then | shall defend each of its gtemise

The argument is like this:

Argument 4

(1) X'is an East Asian right if X is an interest of East Asians (i.e. the right-
holders) that is weighty enough to place others under some duty.

(2) Xis such an interest if X is a fundamental human good in East Asian cultures.

(3) X is such a fundamental human good if X is a minimal value in East Asia.

(4) X'is a minimal value if (i) X is embedded in some maximal theories in East
Asian cultures and (ii) X is a minimal moral demand.

(5) X is embedded in some maximal theories of East Asian cultures if it is
possible to develop a maximal theory of X in East Asian cultures.

(6) X is a minimal moral demand if X is an essential necessity of dignity.

(7) Itis possible to develop a maximal theory of physical securities in the
theoretical Confucian tradition.

(8) Physical securities are essential necessities of dignity.

(9) (Conclusion) Physical securities are East Asian rights.

This is a valid argument. If all the premises are true, then the conclusiea tsue

as well. Now let me discuss and defend each of these prethises.

92 Raz thinks that “An interest is sufficient to basgght on if and only if there is a sound argutren
which the conclusion is that a certain right exastd among its non-redundant premises is a statemen
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Premise (1) and (2) are statements from the materials we have discussed in
chapter 2. Bell believes that “cultural factors can affect the jusidic of rights”
(e.g., Bell, 2006b, p. 267). In other words, Bell (and others) holds an account of the
cultural justification of rights. As | have discussed in chapter 2, this cultural
justification of rights is also an interest account of rights. According torttasest
account of rights, a right is justified if and only if the correlative intasaseighty
enough to place others under some duty. For the sake of the argument, | only need
half of the formula, i.e. a right is justifiefithe correlative interest is weighty enough
to place others under some duty. In addition, the cultural justification of riglats al
tells us that the fundamental human goods in the culture are weighty-enoughsnterest
Particularly, premise (1) and (2) are limited to East Asian culturey. t€Haus that if
X is a fundamental human good in East Asian cultures, then X is an East Asian right.
After arguing for the cultural justification of rights, Bell and others focus on
why civil and political liberties are not fundamental human goods in East Asian
cultures. They have not explained why physical securities are fundamenta huma
goods in East Asian cultures. The only hint from them is that Bell has mentioned that
physical securities are minimal values (e.g., Bell, 2006a, p79). As | havatsbe
beginning of this chapter, this is the gap that | intend to fill in here, and pref@jses

to (8) serve this purpose.

of some interest of the right-holder, the othemnfises supplying grounds for attributing to it the
required importance, or for holding it to be reletvep a particular person or class of persons ab th
they rather than others are obligated to the rigider. These premises must be sufficient by
themselves to entail that if there are no contcansiderations then the individuals concerned tiase
right” (Raz, 1986, p. 181). | borrow this idea tmstruct my own argument. In other words, | want to
construct a sound argument that all the premisasgtogether are a sufficient condition to the
conclusion.
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Bell thinks that there are different fundamental human goods that are weighty
enough to place others under some duty. He also thinks that physical securities are
minimal values. Premise (3) joins them together. There may be many furtdame
human goods in East Asia, but something that is a minimal value is also an important
fundamental human good that can be a right. It seems that this premise is not
controversial. The main point of this premise is that we are asking fortlsom#tat
is weighty enough to place others under some duty, and something that is a minimal
value seems to be weighty or important enough. Why is a minvahat so important?
This is explained by premises (4) to (8).

Premise (4) to (8) are from section 3.3 and section 3.4. Premise (4) tells us a
minimal moral demand that is embedded in some maximal theories is minimal.
Premises (5) and (7) conclude my analysis in section 3.3, and premises (6) and (8)
conclude my analysis in section 3.4. After we have all these premises,dbeinga
of this argument is very clear. We can join premises (7) and (8) together, and then we
can apply the logical rulklodus Ponento the previous premises. We then get a
conclusion that physical securities are East Asian rights.

Note that the aim of this argument is to construct a jointly sufficient condition
for X being an East Asian right. In other words, if X meets all the conditions
described in these premises, then X is an East Asian right. But this argungenbtoe
tell us any necessary condition for X being an East Asian right. In other weeds, e

if X does not meet one or more of the conditions described in the premises, X may
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still be an East Asian right In short, the purpose here is simply to figure out why

and how physical securities can be East Asian rights, and so we only need to focus on
the sufficient conditions. The necessary conditions for physical securitings st

Asian rights do not concern us here.

As introduced at the beginning of this section, one advantage of this argument
is that it can solve the problem | discussed in section 3.2. Roughly, the problem is that
some East Asian cultural factors (the practical Confucian traditiory) pteysical
securities, while some other cultural factors (the theoretical Confueiditidn)
accept physical securities. This conflict causes a problem becalibelies that
“cultural factors can affect the justification of rights” (e.g. Bell, 2006Db, p.,2@T)e
there are conflicting cultural factors that can affect the justifinaof rights with
different results. The argument here explains how we can solve this problem.

The key to solve this problem is that physical securities are minimal values.
As | said in premise (4), X is a minimal value in East Asia if (i) X is eddbd in
some maximal theories in East Asian cultures and (ii) X is a minimal menahnd.

Part (i) explains how cultural factors can affect the justification dtsigAs |
discussed in section 3.3, minimal values are embedded in maximal theories, and
maximal theories are developed from some cultural factors. Therefokaowethat
when some cultural factors become maximal theories, they can affecstifiegtion

of rights (premise (1) to (3)). However, Walzer (or others) never requimgsiaal
value to be embedded all maximal theoriessomemaximal theories are already

sufficient. In other words, it is not a requirement to include all conflictingicallt

% | do not exclude the possibility that some of thpeemises are also necessary conditions for
physical securities being East Asian rights. Batahgument itself only focuses on the sufficient
condition. Therefore, | do not discuss whether afnthese premises is also a necessary condition.

101



factors into our consideration. In our particular discussion, we do not require that
physical securities are embedded in all maximal theories in both the thelcaatic
the practical Confucian traditions. We only require that physical sesuaitee
embedded in at least one of them (i.e., a part of Confucianism). So, the next question
is: which tradition is more important? Since we know that the theoretical Camfucia
tradition accepts physical securities, we prefer the theoretical Ganftradition. But
why we should choose the theoretical Confucian tradition?

We can find the answer in part (ii) of premise (4), premise (6), and premise
(8), i.e. the premises related to the notion of minimal moral demand. As | discussed in
section 3.4, a minimal threshold of human life, which no one should sink below, is a
minimal moral demand. The essential necessities of dignity are such aminim
threshold of human life (premise (6)). Physical securities are essetessities of
dignity (premise (8)). Therefore, physical securities are minmuathl demands.
Notice that this reasoning is independent from any conflict in the East édltares,
and so it is not a circular reasoning. That is, once we know that physical ssaneti
minimal moral demands, we select the cultural factors that areanelevthem. In
other words, minimal moral demand is the standard for us to judge which cultural
factors are relevant. In our particular case, this means that we metytisele
theoretical Confucian tradition rather than the practical Confucian traditionisThis
because physical securities are minimal moral demands, and the theoretical
Confucian tradition is compatible with these minimal moral demands, while the

practical Confucian tradition conflicts with them.
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Some may argue that this explanation is too “Western” or too “culturally
imperialistic.” They may think that minimal moral demand is a Westernegrand |
am using it to deny some East Asian cultural factors (i.e., the practical @wnfuc
tradition). | have two replies to this possible objection. First, even WaizeBell
emphasize the importance of minimal moral demand. As | quoted before, Walzer
thinks that the minimal moral demands are “close to the bone” and “when denied,
repeated with passionate insistence” (Walzer, 1994, p. 6), and Bell thinks that “there
is little debate over the desirability of a core set of human rigimsat. Michael
Walzer terms the ‘minimal and universal code™ (Bell, 2006a, p. 79). Some may think
that dignity is only a Western concept (e.g., a Western concept from Kant). Bet | hav
already discussed in section 3.4 that dignity is prima facie recognizedcapdest
globally, and some essential necessities of dignity are universal.drdative
concept of minimal moral demand is not merely a Western concept.

My second reply is that some East Asian cultural factors (i.e., the thebretica
Confucian tradition) play important roles in this argument (e.g., premise (7)). My
explanation here is not about the conflict between East Asian cultures andriWester
cultures. It is only about the conflict within the East Asian cultures (i.e. othféat
between the theoretical Confucian tradition and the practical Confucianamquiti
simply suggest a way to select one East Asian cultural tradition over andatlteis S
is not a Western argument or cultural imperialism whatsoever. It is smoplyue to
say that | use some Western concepts (minimal moral demands, dignity, etay to de

East Asian cultures.
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In summary, | have constructed an argument in this section (Argument 4) to
explain why physical securities are East Asian rights. More precldedye argued
that the premises of this argument are a jointly sufficient condition for g@thysic
securities being East Asian rights. This argument explains why physmaities are
East Asian rights, and it also tells us what and how East Asian cultural faators c
affect the justification of rights. In a word, this argument fills the exptapaap in

the East and West debate on physical security rights.

Section 3.6 Are Physical Securities Universal Rights?

The discussion in the last section focuses merely on East Asian rights.
However, Bell (and even Walzer) thinks that physical securities are noEasly
Asian rights but also universal rights. Bell thinks that physical secuaiteeaniversal
rights because they are minimal values. In this section, | extend the argartent
last section; I discuss why physical securities are also univegstd because they
are minimal values. | explain the significances and weaknesses of timeegutg and |
explain the role it plays in the East and West debate on human rights.

The argument here is quite similar to Argument 4. The only difference is that
this argument is about universal rights, and so it is related to (almost) aikesult

rather than just East Asian cultures. The argument is like this:
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Argument 5

(1) X is universal right if X is an interest of all individuals (i.e. the right-holders)
that is weighty enough to place others under some duties.

(2) X'is such an interest if X is a fundamental human good in all cultures.

(3) X'is such a fundamental human good if X is a minimal value.

(4) X'is a minimal value if (i) X is embedded in some maximal theories of all
cultures and (ii) X is a minimal moral demand.

(5) X is embedded in some maximal theories of all cultures if it is possible to
develop a maximal theory of X in all cultures.

(6) X is a minimal moral demand if X is an essential necessity of dignity.

(7) Itis possible to develop a maximal theory of physical securities in alireslt

(8) Physical securities are essential necessities of dignity.

(9) (Conclusion) Physical securities are universal rights.

Argument 5 is a valid argument; if, in addition, all the premises are true, then
it is a sound argument, and hence the conclusion is also true as well. Are these
premises true? It is quite obvious that Argument 5 resembles Argument 4. Since the
reasoning of Argument 5 is basically the same as the reasoning of Arglunhelot
not need to repeat most of the points here. The only difference between them is tha
Argument 5 is about universal rights and all cultures, while Argument 4 is just about
East Asian rights and East Asian cultures. So, let me now focus on the discussion of

this point.
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Let me clarify the word “all” in this argument. Some may wonder whether
is really aboueveryculture in the world without any exception. But it seems that
what Walzer wants is simply “almost universal”’. As he writes, “theynainimal and
universal (I should say almost universal, just to protect myself against the odd
anthropological example)” (Walzer, 1987, pp. 23-24). In other words, it seems that
Walzer (or even Bell) can allow some rare exceptions. But they do insist tisatghy
securities are embedded in almost all cultures (especially almosajall cultures). |
have to admit that Walzer does not explain in detail what cultures are considered
“major” and what are “minor.” But for the purpose of our discussion, all we need to
know is that it does not matter whether it is strictly about all cultures withangle s
exception; some rare examples (e.g., “odd anthropological example”)avedl!
here. The word “all” in Argument 5 only means “almost all cultures”. So, when we
are talking about all (or every) cultures, the question here will actualprée
physical securities, as minimal values, are embedded in nearly aledtffagjor
cultures?

It is quite hard to show directly that physical securities are embedded yn ever
culture. One obvious problem is that | cannot discuss every culture in this project. So,
what | need to do here is to defend this argument in an indirect way. Let me discuss
an indirect way by discussing premise (7) in Argument 5 more preciselyiserém
in Argument 5 is quite similar to premises (7) in Argument 4. However, while
premise (7) in Argument 4 focuses only on East Asian cultures (especially
Confucianism), premise (7) in Argument 5 focuses on more cultures; it says $hat it i

possible to develop at least one maximal theory of physical securities uttaes.
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Although it appears that “all cultures” is a very strong requirement, it is
actually not too hard to meet this requirement. This is because the real reqtireme
here is that it ipossibleto developsome (i.e., at least ona)aximal theory of
physical securities in every culture. In other words, the requirement aiulalres”
is weakened by a possibility (it ppssibleto develop) and an existential quantifier
(somemaximal theories). And we know that physical securities are essential
necessities of dignity. It seems that it is reasonable to assume that@uere has at
least one maximal moral theory thmay becompatible with physical securities. It is
reasonable to make this assumption because it is quite likely that at least some
maximal moral theories may prefer essential necessities of dignayher words,
based on this reasonable assumption, it is very likely that premise (7) ishisies T
an indirect defense to premise (7). In other words, although | cannot directigslis
every culture here, such a reasonable explanation shows that premise (7) is true

| admit that what | am saying here is not a conclusive reason. At most | can
only say that it is likely that physical securities are embedded in sommatax
theories of all cultures, and hence it is most likely that physical secanges
universal rights. This may be considered as a weakness of Argument 5. Nesgrthele
Bell and others agree that physical securities are universal rights, sridhtieenot
discussed every culture in detail as well. Indeed, physical securdéiestar
controversial in the East and West debate on human rights; both sides agree that
physical securities are universal rights. Therefore, | assume thatalhsecurities

are at least most likely to be universal rigHts.

% Walzer has not explained what we should do toetitare cultures.” For the sake of my argument, |
leave this problem behind and do not discuss théur
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The main concern between the two sides of the East and West debate on
human rights is about whether liberties are universal rights. The aim to discuss
physical securities in this chapter is to find out the reasons why they bgtee t
physical securities are universal rights, and then | shall figure out wihleéheame
reasons can also apply to liberties. It seems that Argument 5 is al@atigmpugh
to serve this purpose. It gives us a jointly sufficient condition for physicalisesur
being universal rights. In other words, when physical securities meettlaé of
premises (conditions), then physical securities are universal rights.

Similar to Argument 4, Argument 5 does not say that the premises are also
necessary conditions. In other words, Argument 5 does not say that if physical
securities are universal rights, then physical securities meet allsef pnemises. The
argument does not tell us whether physical securities are or are not unigéitsaf r
physical securities do not meet any of these premises. Argument 5 is only otoe way
show that physical securities are universal rights, but it does not exclude the
possibility that there may also be other ways. In this sense, the premiseseof t
arguments are only “positive conditions” (i.e., if physical securities alket them,
then physical securities are universal rights) but not “negative condifjions’if
physical securities do not meet all of them, then physical securitiestanaiversal
rights).

Argument 5 also refutes the following statement: if physical secucibiefict
with some cultural factors, then physical securities are not universal. rigre
general reasoning behind this statement is that conflicting with sorneatdi#ctors

is a sufficient condition for X not being a universal right. In other words, if X
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conflicts with some cultural factors, then X is not a universal right. Accordinggo thi
reasoning, physical securities cannot be universal rights because pégsicdies
also conflict with some cultural factors (e.g., the practical Confuciditita).
However, such reasoning is refuted by Argument 5. | have shown that when physical
securities fulfill all premises of Argument 4, they are East Asiangjgttien
physical securities fulfill all premises of Argument 5, they are unaleights. These
arguments refute the reasoning that physical securities are not univgrsaivinen
they conflict with some cultural factors.

In the next chapter, | shall discuss whether liberties are also Eastrigits
and universal rights, just like physical securities are East Asian rigthtsraversal

rights.

Section 3.7 Summary and Conclusion

At the beginning of this chapter, we wondered whether physical securéies a
East Asian rights and universal rights. The aim of this chapter is to develop
persuasive arguments to show that physical securities are East Aktarand
universal rights.

To do so, | have begun the discussion from the evaluation of Bell's argument.
Bell believes that any moral value that conflicts with East Asian cufactors is not
an East Asian right. | have argued in section 3.2 that physical securitiést coitif

the practical Confucian tradition, but physical securities are also cdnepatth the
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theoretical Confucian tradition. | have argued that Bell cannot successtpliin
the relationship between physical securities and different parts of Canfungia

Bell and others also believes that physical securities are univetsal ri
because physical securities are minimal. In section 3.3 and 3.4, | have dishassed t
notions of minimal value in depth. | have argued in section 3.3 how minimal values
are embedded in maximal theories of different cultures, especially hovcahysi
securities are embedded in some maximal theories in the theoretical Confucia
tradition. | have argued in section 3.4 what a minimal moral demand is, and why
physical securities are minimal moral demands.

| have developed two arguments (Argument 4 and Argument 5) in section 3.5
and 3.6. The premises of these arguments are jointly sufficient conditions for
physical securities being East Asian rights and universal rights. &rgsments also
tell us how to select the relevant cultural factors, and hence it solves the problem
section 3.2. These arguments are important to the East and West debate on human
rights. They argue that physical securities are East Asian rights aredtaatirights.
One may wonder whether a similar reasoning can also apply to liberiedl.als

shall discuss this in depth in the next chapter.
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Chapter 4: Liberal Rights and East Asian Cultures

Section 4.1 Introduction

In the last chapter, | have discussed two arguments to explain why physical
securities are East Asian rights and universal rights. In the followatigpsse of this
chapter, | argue why liberties are also East Asian rights and univigigal t develop
two arguments to explain why liberties are East Asian rights and univigigat
these two arguments are similar to the arguments | have developed in thepést.c
| also argue why my arguments for physical securities and libargeisnportant to
the East and West debate on human rights.

| develop an argument in section 4.2. The reasoning of this argument is
similar to the argument | have defended in chapter 3. | shall focus on two premises
this argument. In section 4.3, | focus on why liberties are essential iliesess
dignity. In section 4.4, | argue that although liberties conflict with the pedcti
Confucian tradition, liberties are compatible with the theoretical Confu@dition.

Bell cannot successfully explain the relationship between physical tsesand

different parts of Confucianism; similarly, Bell also cannot succegsd{blain the
relationship between liberties and different parts of Confucianism. | arguéitha

also possible to develop some maximal theories of liberties in East Asiaresultur
(i.e., the theoretical Confucian tradition). My conclusion of these two sections is tha

liberties are East Asian rights
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In section 4.5, | discuss whether liberties are universal rights. | argué tha
physical securities are universal rights because they are miniraaky#en liberties
are also universal rights. Since it is most likely that physical sessidte universal
rights, it is also most likely that liberties are also universal rights.

In section 4.6, | compare my arguments with Bell’s arguments. | explain why
my arguments can contribute to the East and West debate on human rights in a better
way. My arguments show not only that physical securities and liberti€&saaté\sian
rights and universal rights, but also that Bell’s project, “the East Asialecbalto

human rights,” is mistaken and problematic.

Section 4.2 Are Liberties East Asian Rights?

Before | begin the discussion, let me review very briefly what | have
discussed in the previous chapters. As | said in chapter 2, we limit our discussion to
liberties to freedom of speech and political liberties (such as freedom toreetinri
of political participation, etc¥> | have also discussed Bell's arguments in chapter 2,
and | have pointed out that some of his claims are not clear enough. Roughly, he
claims that liberties are not fundamental human goods in East Asia becaugsliber
conflict with some values in the Confucian tradition. Based on the cultural
justification of rights, he believes that liberties are not weighty-enaighests in
East Asia, and hence liberties are not East Asian rightswever, as | have already

pointed out in chapter 2, it is unclear how he draws from the conflicts between

% See chapter 2, section 2.5.

% See Argument 2 in chapter 2, section 2.5.
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liberties and some East Asian cultural factors to get to the conclusion tha¢dilaeet
not East Asian rights.

On the other hand, Bell also thinks that physical securities are universal rights
because physical securities are minimal values. Bell himself hasplained this
view further. In chapter 3, | have elaborated this view in detail. | have developed t
arguments that show that physical securities are East Asian rights andalniver
rights. In addition, | have also shown that even though physical securitiestconflic
with some East Asian values, physical securities are still East Aglas. In this
chapter, | argue that the same reasoning also applies to liberties. Thatvslop
similar arguments to show that liberties are East Asian rights and sadivights,
even though liberties conflict with some East Asian values.

The first step here is to develop an argument that shows that libertiestare Ea
Asian rights. This argument is similar to Argument 4 in Chapter 3, section 3.5. The
only difference is that Argument 4 focuses on physical securities, whilegieant

here focuses on liberties. The argument is as follows:

Argument 6

(1) X is an East Asian right if X is an interest of East Asians (i.e., the right-
holders) that is weighty enough to place others under some duty.

(2) Xis such an interest if X is a fundamental human good in East Asian cultures.

(3) X is such a fundamental human good if X is a minimal value in East Asia.

(4) X'is a minimal value if (i) X is embedded in some maximal theories in East

Asian cultures and (ii) X is a minimal moral demand.
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(5) X is embedded in some maximal theories of East Asian cultures if it is
possible to develop a maximal theory of X in East Asian cultures.

(6) X is a minimal moral demand if X is an essential necessity of dignity.

(7) It is possible to develop a maximal theory of liberties in the theoretical
Confucian tradition.

(8) Liberties are essential necessities of dignity.

(9) (Conclusion) Liberties are East Asian rights.

This argument is similar to the argument | defended in chapter 3. They are
similar in terms of the cultural justification of rights and the idea that fmogkical
securities and liberties are minimal values. We get premises (1) amdn{2jhie
cultural justification of rights. Premises (1) to (3) together tell usithiaerties are
minimal values, then liberties are also East Asian rights. In chapter 3yvee$ed
exactly the same reasoning to explain why physical securities aradtas rights. In
other words, the idea here is that physical securities are East Asiarbagatse
physical securities are minimal values; if liberties are also miniataes, then by the
same reasoning, liberties are also East Asian rights.

Since we have discussed Walzer’s idea on physical securities, letane als
begin the discussion of liberties from his idea. Walzer argues that physiaalties
are minimal values. Does Walzer also think that liberties are minimals?alue
Unfortunately, it seems that the answer to this question is complicated. \At@aes
in hisJust and Unjust Warthat “individual rights (to life and liberty) underlie the

most important judgments that we make about war,” and then he argues further that,
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“It is enough to say that they are somehow entailed by our sense of what ittmeans
be a human being. If they are not natural, then we have invented them, but natural or
invented, they are a palpable feature of our moral world” (Walzer, 1977, p. 54).
Walzer also argues elsewhere that life, liberty, and subsistendélarman rights
(Walzer, 2007, pp. 251-263). Some scholars, such as Orend, argue that Walzer’s just
war theory is about some minimal values (Orend, 2002, p. 76), and individual rights
to life and liberty are also recognized as minimal values (Orend, 2000, pp.35-37).
However, it is not clear what “individual rights to life and liberty” are. Axeytalso
rights to civil and political liberties? Or are they simply some rights ysipal
securities, such as liberties against slavery or torture? It seenvgdlzr has not
provided a clear answéf Therefore, it is hard to use his idea to determine whether
liberties are minimal values or not.

| argue that liberties are minimal values in another way. Premise(d tells
us how liberties can be minimal values. Following the reasoning of the argument, our
real concern is whether premises (7) and (8) are true. If they areumtthen
liberties are minimal values. If liberties are minimal values, thendhelasion is
also true, i.e., liberties are East Asian rights. So, | need to discuss préfized (8)
in depth.

It is not easy to defend these premises. Premise (7) says that libemties c
somehow related to Confucianism, while premise (8) says that libertiessamtial

necessities of dignity. While both sides in the East and West debate on human rights

It is not hard to see that “the individual righidife and liberty” include physical security righ But
it is unclear whether civil and political libertiase also in the list. Bell, for example, considiest
liberties are maximal and Western, and so libediesnot minimal and universal. Bell thinks that he
borrows Walzer's idea. Does Walzer really thinkt ttigil and political liberties are maximal?
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basically agree that physical securities are East Asian righdisupniversal rights),
they disagree on whether liberties are East Asian rights. It turns out thaishgree
on how liberties are related to Confucianism, and they also disagree on whether
liberties are so essential. Therefore, the defense for libergediberties are East
Asian rights) is more complicated than the defense for physical sexufitie
example, people generally agree that physical securities are dssecgssities of
dignity, and hence in the last chapter, | did not focus a lot on why physical iescurit
are essential necessities of dignity. But people disagree on whethézdilaeet also
essential necessities of dignity. Therefore, | need to spend more effort on nigfendi
such a view by defending premises (7) and (8).

| shall discuss each of these premises in detail in the following two sedtions
shall discuss these premises in a reverse order; that is, | shall discose{8) in
section 4.3 and then premise (7) in section 4.4. If both of these two premises are true,
then by the inference of Modus Ponens, we can reach to the conclusion that liberties

are East Asian rights.

Section 4.3 Liberties as Minimal Moral Demands

An essential necessity of dignity, as | have argued in chapter 3, is aahinim
threshold of human life, which is a minimal moral demand. Physical securiies ar
essential necessities of dignity. The absence of physical securitresiges the
absence of dignity. Therefore, it is not so controversial to claim that physical
securities are essential necessities of dignity. Liberties, on thehathey are more

controversial. Can we apply the same reasoning to liberties? Are kbessential
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necessities of dignity? In this section, | am going to argue that taessential
necessities of dignity. I first introduce some arguments from different pphess.
These philosophers independently argue why liberties are important. After
introducing their arguments, | put their points together and argue that liedies
essential necessities of dignity.

The first argument is from Henry Shue (1996). Shue argues that liberal rights
are “everyone’s minimum reasonable demands upon the rest of humanity” (Shue,
1996, p. 19) because they are basic rights. Basic rights are basic “only if emj@yme
them is essential to the enjoyment of all other rights” (Shue, 1996, p. 67). Shue also
discusses the relationship between physical security rights and ligétal He

writes:

Not only does the enjoyment of rights to some liberties depend upon the
enjoyment of security and subsistence, but the enjoyment of rights to security
and subsistence depends upon the enjoyment of some liberties...And if, as |
will now try to show, the enjoyment of some liberties is an essential
component of enjoying security and subsistence as rights, then one also has

equally basic rights to those liberties.” (Shue, 1996, p270)

Shue then argues why liberties are so important to physical securityarghts
subsistence rights (Shue, 1996, pp. 71%8M.other words, liberties are important

because their rights are essential to the enjoyment of all other rigtitsling

% Shue discusses liberties to political participaiio Shue (1996), pp. 71-78.

% For the sake of the argument, | shall ignore sste rights in our discussion.

117



physical security rights. At least a part of his argument is emplmezause Shue uses
some empirical evidence to show that liberties are essential to othisr(egy., Shue,
1996, pp.71-78}°° In other words, Shue argues that liberties or liberal rights are
empirically essential to other rights.

This shows that liberties are relevant to dignity in the following ways., Bsst
| have argued in chapter 3, physical securities are essential nesesfsitignity. If
Shue is correct, then liberties are at least indirectly important to yiggnause the
enjoyment of physical security rights depends upon the enjoyment of lisartes
their rights. We may say that liberties are indirectly essentiabtotgliin this sense.
Second, many human rights documents say that human rights are derived from
dignity. If liberal rights are basic rights, then liberal rights are edsential to all
human rights to dignity. Shue’s idea alone cannot show that liberties araa¢ssent
necessities of dignity, but his idea can support what | want to argue in this section.
After | introduce the arguments from other philosophers, | discuss how to conibine al
of their points together and show that liberties are an essential necéssyity.

The second argument is from Allen Buchanan (1989, 2004). Buchanan also
argues that cultural values are important to the interest-based justifioatights
(e.g., Buchanan 1989, pp. 878-880; 2004, pp. 152-155). But, he argues further that
values of culture or community will be preserved in a better way if people have
liberal rights (Buchanan, 1989, pp.865-871). As he argues, liberties and their rights
“allow individuals to partake of the alleged essential human good of community by

protecting existing communities from interference from without and bygjivi

10 5ee also Li (2006), pp. 162-165 & 243n22 for mibetails.
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individuals the freedom to unite with like-minded others to create new communities”
(Buchanan, 1989, p. 858). In other words, liberties are important because liberal
rights protect community or cultural values. For the purpose of our discussion, all we
need to know is that this implies that liberties and liberal rights protect Best A
cultures.

The third argument is from Amartya Sen (1989)Sen has developed a
famous argument on the relationship between famine and democracy. Roughly, he
argues that famines do not occur in democratic countries. His argument is much more
complicated than this general claim, but what | want to focus on here is how he
emphasizes the importance of liberties in his argument. He argues faua c
relationship between civil and political liberties and the avoidance of famine. For
example, he argues that the freedom of information exchange is essential for the
avoidance of famine. He discusses “the Great Leap Forward” period in Glonad
1959-1962) as an example. In that period, a widespread famine caused up to thirty
millions of deaths. Sen argues that a cause of this famine is the lack of dgmocra
(especially liberties) in China. He even quotes the Chinese leader, Mao Zexong
support his claim. Sen writes, “Interestingly enough, even Chairman Mao, whose
radical hopes and beliefs had much to do with the initiation of, and official
persistence with, the Great Leap Forward, himself identified the infamnahtiole of

democracy, once the failure was belatedly acknowledged” (Sen, 1999, p°4182).

%1 5en has developed his own theory of human rights,(Sen, 2004). He has also replied to the
Asian values debate (e.g., Sen, 1997). Here | foclys on his idea on the importance of freedom.

192 5en cites the following words from Mao to suppgustview. Mao writes, “Without democracy, you
have no understanding of what is happening dowovigehe situation will be unclear; you will be
unable to collect sufficient opinions from all sii¢here can be no communication between top and
bottom; top-level organs of leadership will depemdone-sided and incorrect material to decide
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word, Sen emphasizes the importance of liberties (especially freedom afartifom
exchange, freedom for political participation, etc.) because he thinks thaeslzere
essential to the avoidance of famine.

The last argument is from Michael Doyle (1983a, b; 1997). Doyle generally
agrees with Immanuel KantRerpetual Peac€1795/2006) and argues that
democracy promotes peat@ More precisely, Doyle argues that what he calls
“liberal countries” never or almost never go to war with other liberal costiffie
Liberal countries are not only countries with universal suffrage, but also holding a
basic principle, which is “the importance of the freedom of the individual.” As he
writes, “above all, this is a belief in the importance of moral freedom, of thetoight
be treated and a duty to treat others as ethical subjects, not as objects or nyeans onl
A commitment to this principle has generated rights and institutions1¢Dd997, p.
207). He argues that much historical evidence supports his liberal peace proposal. He
lists all liberal states from the t”l‘i&entury to 1990 (Doyle, 1997, pp. 261-264) and
international wars from the T&entury to 1980 (Doyle, 1997, pp. 266-267). He
concludes that historically, liberal state do not go to war with each othemword,
Doyle thinks that liberties are important because liberties are essenhia

promotion of peace.

issues, thus you will find it difficult to avoid gy subjectivist; it will be impossible to achieusity
of understanding and unity of action, and imposgsiblachieve true centralism” (Schram (Ed.), 1974,
pp. 277-278)

103 Kant distinguishes “republic” from “democracyylit Doyle does not make such a differerier.
our purpose, it does not matter whether Doyle pregs Kant correctly on this poirBee Kant
(1795/2006), pp. 74-78 and Doyle (1997), pp. 250-30

194 Doyle also notices that although empirically liezountries are peace-prone to each other, they ar
war-prone to non-liberal countries (e.g. Doyle, 199p. 269-277)

120



| only introduce these arguments briefly because not every part of their
arguments is relevant to our discussion. The focus here is that each of them tells us a

importance factor of liberties. Let me summarize these factors here:

(1) Shue suggests that liberties (and their rights) are essential to thmenjo
of other rights (including physical security rights).

(2) Buchanan suggests that liberties are essential to the promotion of cultural
values (including values in East Asian cultures)

(3) Sen suggests that liberties are essential to the avoidance of famine.

(4) Doyle suggests that liberties are essential to the promotion of peace.

Liberties are “essential” to all of these factors in the sense thatdibare
necessary causal and empirical conditions for these factors, and it is ingossibl
unlikely to have these factors without liberties. The absence of libertissexthe
absence of these factors as well. Notice that this relationship is ancampir
relationship. Liberties are empirically necessary for these fattfoFaie absence of
liberties will have the consequences of the absence of these factors. | heasamo r
to reject any of this empirical evidence. Therefore, | simply assurhththa
empirical findings are accurate, and if their empirical findings ecarate, then
liberties do have these consequences (i.e., essential to these factors).

All the factors listed above (the enjoyment of physical security rights, the

promotion of peace, etc.) are important because they are also essentialyo Tigti

195 Similar to what | have discussed in chapter 3 ténms “possibility” and “necessity” in our current
discussion do not refer to something so stronggisdl possibility or analytical possibility. Theye
simply empirical possibility and empirical necegsit
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is, no one can really have a dignified life without these factors. For example, one can
easily lose his or her dignified life if there is a widespread famine irottietg. The

above factors are basic or fundamental factors for a dignified life. Ths is a

empirical approach. This approach tells us why liberties are essewgakitees of

dignity. An essential necessity of dignity is that the absence of such asiheodb

cause the absence of dignity. Now, we have already seen that the absdeartiex li
causes the absence of the above factors, and the absence of these factotlsecause
absence of dignity. Therefore, the absence of liberties causes the absigoéyof

Again, this reasoning is based on empirical evidence. If we do not have any objection
to argue against this reasoning or the empirical evidence behind it, then we may
conclude that liberties are essential necessities of dignity. In a woed| bashe

above empirical evidence, we may conclude that liberties are minimal moral
demands.

Although this conclusion mainly relies on empirical evidence, this is already
good enough in the East and West debate on human rights because Bell's approach
also relies on empirical findings. For example, he argues that libertselly
conflict with some East Asian cultural factors (see my discussion on higksam
chapter 2, section 2.5). For convenience, we may simply think that the empirical
approach is acceptable, or it is considered as an assumption in the debate.€lherefor
in the East and West debate on human rights, it is acceptable to use some empirical

findings to argue that liberties are minimal moral demaffds.

1% This is also why | avoid using or discussing anp+empirical approach (such as Kantian approach)
in the East and West debate on human rights. Bdlloghers would probably think that something

such as Kant's philosophy is too Western. It isualide whether Kant’s philosophy is really too
Western, but this is another debate. Since my aegtsrare already good enough to refute Bell's
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But we need to reply to an important objection to the above explanation. One
may wonder if | am simply using a “Western perspective” to construct this
explanation. One may even point out that most (if not all) of the scholars and their
arguments | discussed above are from the WéSome may think that their
arguments may only apply in the West but not the East, and hence liberties may only
be essential necessities of dignity in the West but not in the East.

| have two replies to this objection. My first reply is that the arguments and
empirical evidence from these scholars cannot be simply considered steffiVe
perspectives.” | do not deny that these arguments are originated from the West
However, as | have discussed in chapter 2, section 2.4, the origin of an argument (or
the nationality of a scholar) cannot be a reason to determine whether an angument
Western or not. For example, Angle, Bell, Walzer, etc., are all from the West, but
their arguments are not merely “Western perspectives.” An argumewestarn
argument when it focuses only on the Western cultures but not other cultures (such as
East Asian cultures). So, the real question is: Do these arguments only focus on the
Western cultures?

It is quite obvious that Sen’s and Doyle’s arguments do not focus only on the
Western cultures. For example, Sen discusses famine in China (e.g., Sen, 1999, pp.
181-182).Doyle has collected a set of data of the international wars occurrecebetwe
18" century to 1980 (e.qg., Doyle, 1997, pp. 266-267), and his data includes the

international wars occurred in East Asia. In other words, they collect thieeah

approach, and my arguments are also based on Bellisassumption (i.e., the empirical approach),
we do not need to start another debate in thiseptoj

197 Shue, Buchanan, and Doyle are all WesternersisSenindian, but he has spent a lot of time in the
Western world.
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evidence globally. One may argue whether their arguments are goad| bubtheir
arguments are not only good in the West but bad in the East. Shue’s and Buchanan’s
arguments are more philosophical and they do not discuss a lot of empirical evidence
in detail'® But their arguments do not just accept Western cultures and deny East
Asian cultures. If their arguments are good, then they are good in both East and West
if their arguments are bad, then they are also bad in both East and West. &h gener

all of these four arguments do not argue against or deny East Asian cultuges. The
simply argue that liberties have some good consequences, and this applieg globall
rather than applies only in the Western world.

My second reply to the above objection (i.e., the arguments from Shue,
Buchanan, Sen and Doyle are only Western perspectives) is that their vigws onl
support one premise but not the whole Argument 6. | am not arguing for a simple
inference that their arguments are good and so liberties are Eastigitaninstead,
| am using some parts of their arguments to support only one premise (p{@&Mnise
Premise (8) focuses on whether liberties are essential necessitigsityf. dihese
arguments provide some empirical evidence, which show that liberties have some
good consequences, and then we can use them to support premise (8). Although the
reasons to support premise (8) do not emphasize East Asian culture, they do not
emphasize Western cultures as well. Indeed, none of these reasons desgBast
cultures. As | shall argue in the next section, Argument 6 in general isekdted to
East Asian cultures. It is just that premise (8) alone does not emphasize the

importance of East Asian cultures. However, this does not mean that the reasens |

198 Note that they do mention East Asia and East Asidiures in their writings. For example, Shue
mentions the Asian values debate (Shue, 1996,)pBé@hanan also mentions China and Asia (e.g.
Buchanan, 2004, p. 77 & 353). But their argumentsiat focus on these empirical evidences.
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here are Western perspectives, nor does this mean that Argument 6 in general denies
the importance of East Asian cultures.

In summary, | have argued why liberties are minimal moral demands in this
section. Liberties are minimal moral demands because they are erpingadrtant
to dignity. This explains why premise (8) in Argument 6 is true. In the netidset

shall discuss premise (7) in Argument 6.

Section 4.4 Liberties and Confucianism

Premises (5) and (7) in Argument 6 are relevant to East Asian cultuee® | h
already argued for the reason to support premise (5) in chapter 3, section 3.3. That is,
minimal values are embedded in maximal theories if the minimal value can be found
or developed in some maximal theories. In this particular case, we need to know
whether liberties can be found or developed in a maximal theory in East Asian
cultures. Premise (7) serves this purpose. If this premise is true, then Hildgts
develop liberties in the theoretical Confucian tradition. The defense to premise (7)
Argument 6 is quite similar to the defense to premise (7) in Argument 4. Similar to
physical securities, liberties are also embedded in the theoreticalo@mfradition
but not in the practical Confucian tradition. | argue that both physical secanties
liberties can be found or developed in the theoretical Confucian tradition. To do so, |
need to discuss the relationship between liberties and Confucianism in detalil.

Let me begin the discussion from some objections to Bell’'s idea. | have

discussed in chapter 2 that Bell argues that liberties conflict with sosté\&an
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cultural factors (especially some values in Confucianism). Do libexttesys
conflict with Confucianism? | am going to discuss some arguments that shtow tha
liberties do not conflict with some other East Asian cultural factors. Indeet s
arguments even show that liberties are important values in some East #\siegsc
Then there is a question: Which East Asian cultural factors should be seleated? Th
guestion is quite similar to the question we have discussed in chapter 3, section 3.2.
other words, both physical securities and liberties are treated diffeneifyerent
parts of East Asian cultures, and hence both securities and liberties faaethe
problem.

In chapter 2, | have introduced some philosophers who share similar views
with Bell on the cultural justification of rights. They all believe thattEPasan
cultures play or should play some roles in the justification of rights. Howevei] not a
of them believe that liberties conflict with East Asian cultures. Some of them e
believe that at least some liberties are East Asian rights. Now let cusglihe
works from some of these philosophers.

Stephen Angle (2002) argues that there is a distinctive discourse on rights
(and human rights) in China. His arguments rely heavily on historical research. He
does not think that liberties are an alien concept in China; he believes that the
situation is quite the opposite. He discusses different concepts of liberties in the
history of Chinese philosophy. For example, he quotes and analyzes a Chinese
scholar's argument on freedom in Confucianism and Dabi$hte also discusses

some important debates on freedom and human rights in the history of China. For

199 The scholar Angle discussed is Liu Shiu Pei. Tiseussion is about how to understand freedom
(“ziyou”) in Zhuangziand Daoism) and Confucian virtues such as reryaimdConfucianism. See
Angle (2002), pp 162-175, especially p. 170, faiads.
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example, he discusses the debate on “freedom and popular authority” or “freedom
and popular rights” in the 19th century in China (Angle, 2002, pp. 101-139). Angle
also introduces some early cross-cultural dialogues on liberties and huhtanFay
example, he discusses how John Dewey affected the debate of freedom and rights in
China during and after Dewey'’s visit in China in 1919 (Angle, 2002, pp. 194-200; see
also pp.178-193). Although Angle mainly focuses on China, he also discusses other
East Asian countries. For example, he discusses the discourse of freedorhtand rig
in Japan in the 19th century (Angle, 2002, pp. 115-12Based on his historical
research in China and East Asia, he denies that East Asian cultures put gesster st
on social and economic rights than civil and political rights (Angle, 2002, pp. 239-
249)M! For the purpose of this section, | only need to introduce Angle’s arguments
briefly. My purpose here is not to discuss his arguments in detail. | simphtava
point out that liberties are not an alien concept in the history of East Asian
philosophy.

Angle is not the only one who argues for this point. For example, de Bary also

argues for a similar view. He writes:

Both in early China and in later imperial China the Confucians emphasized
the benefits of free political discussion and open criticism of those in

power...We have here some of the elements of free speech and glimpses of

1101n addition to Angle (2002), Angle & Svensson (2PBave also edited a collection of human rights
documents in 1900-2000 in China. Svensson shasesilar view with Angle that historically,
Chinese culture affirms freedom and human righte Svensson (2002) for details.

11 Bell argues against Angle’s claim. Bell thinksttRast Asian cultures put greater stress on social
and economic rights than civil and political rightee Bell (2004), pp. 397-400.
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how a civil society might be conceived in China. It would be easy to cite other
evidence in Chinese history of a Confucian tradition that supports and protects
liberal human values—especially in schools and ruling councils—but usually
defines them in terms of consensual rites, not legal compulsion. (de Bary,

1998a, p.53§?

Both Angle and de Bary emphasize the importance of East Asian cultures in the
human rights debate, but they do not think that liberties were alien in the history of
East Asian cultures. In other words, their arguments show that liberties sind Ea
Asian cultures (such as Confucianism) were not so distant in history. This conclusi
corrects the common (but wrong) assumption that liberties are completeiyftore
East Asia. However, the application of this conclusion is very limited. Theremngts
from Angle and de Bary are mainly related to the history of East Asia. &Yyeige
these arguments as supplemental materials for our discussion here, but these
arguments do not directly show us whether liberties conflict with Confucian values
In other words, they do not directly reply to Bell's arguments. In the following
paragraphs, | shall discuss some arguments that focus directly on whegthesdi
conflict with Confucian values.

Let me discuss freedom of expression as an example. Joseph Chan argues that
Confucianism plays important roles in the human rights debate (Chan, 1999, pp.212-
227), and he discusses how Confucianism can affect the rights to freedom of

expression. He argues that only some but not all liberties are compatible with

12 5ee also de Bary (1985), de Bary (1998b), andatg & Tu (Eds.) (1998).
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Confucian values. When he discusses freedom of expression, he writes, “If freedom
of expression is generally conducive to ...the pursuienfthere is no reason why
the Confucian perspective would reject it outright” (Chan, 1999, p. 229. His italics).
In general, Chan believes that Confucianism can accept the liberties that cateprom
ren or other Confucian values. However, he also argues that Confucianism only
accepts freedom of “good” expression but denies freedom of “bad” expression. He
writes, “We have rights only insofar as we use them to promote the etheaailrigh.
The Confucian perspective would find it hard to recognize the rights of people who
would use them to promote the bad instead of the good” (Chan, 1999, p. 230. His
italics). He extends this view to the justification of rights, and concludes that
Confucianism denies that “individuals have the moral right to say or do debased
things” (Chan, 1999, p. 232). In summary, he believes that only freedom of good
expression would be allowed in Confucianism; Confucianism does not tolerate any
bad expression because freedom of bad expression conflicts with Confucian values.
It seems that his argument is not clear enough; it is not clear how to decide
whether an expression is good or bad. Chan uses pornography as an example of bad
expression, and he argues that there is a cultural difference betweestthadEa
West on pornography. That is, he believes that Western liberalism affirms the
freedom to pornography while Confucianism denies such a freedom (Chan, 1999, pp.
230-232 & 234). But pornography is also controversial in the Wektis hard to see
why the debate on pornography becomes a cultural debate between liberalism and

Confucianism. Even if there could be such a cultural debate, it still would not explain

13 For example, see the debate on pornography betdéman and Brison in Cohen & Wellman
(Eds.) (2005), pp.221-250.
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what freedom to good expression would be accepted and what freedom to bad
expression would be denied by Confuciani$fiNevertheless, Joseph Chan at least
shows us that freedom of expression doesahladysconflict with Confucianism.

Some scholars explain the role of liberties in Confucianism with better
arguments. For example, Seung-hwan Lee introduces Berlin’s positivéekbant
negative liberties to the discussion of liberties and Confucianism (Lee, 1896).
Roughly, Lee argues that Confucianism focuses more on positive liberties than
negative liberties. For example, Lee writes, “The Confucian conceptioaeafdm
consists in self-overcoming and self-realization. It derives from theedgishuman
beings to be able to make their own decisions. Confucians, as proponents of positive
freedom, want their lives and decisions to depend on the higher-self, not on the lower-
self. According to the Confucian self-realization view of freedom, mere absénc
external constraints cannot be accepted as a sufficient condition of beind éee
1996, p. 371). Lee’s explanation is better than Chan’s explanation because Lee tells
us more on how liberties (as positive liberties) are involved in Confucianism.

Although the above arguments mainly focus on freedom of expression, their

reasoning generally applies to all civil and political libertf@8But my intention here

14 1n another article (Chan, 2002), Chan explaindithiation of liberties in Confucianism by
discussing the East and West cultural difference$mmoral autonomy”. His argument in Chan (2002)
is more precise than his argument in Chan (1998)tHe problem of the distinction between good
expression and bad expression remains unsolved.

115 see also Lee (2002), In addition to Lee Seung-HWzng Chun-I and He Xinquan also express a
similar view in Chinese language. See T’ang (198&)ng (1974), pp. 323-381 and He (1996),
pp.100-108, 176-194 for further detail. For Bedidistinction on positive liberty and negative fitye
see Berlin (1969/1997).

116 Bell and Chan have discussed political liberteg.(freedom to vote) when they discuss democracy
and meritocracy. See Bell (2000), pp.106-172; B¥D6a), pp. 152-179, and Chan (2007). Some
philosophers believe that Confucianism should prenpolitical liberties and democracy. For

example, see T'ang (1988), pp. 530-535.
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is not to evaluate these arguments in detail; my intention is to argue thall sreyra
an important point for our discussion—they show that liberties do not always conflict
with Confucian values. Joseph Chan argues that freedom of good expression (no
matter what it means) should not be rejected by Confucianism. Lee even aejues t
Confucianism emphasizes positive freedom. All of these points suggest that at leas
some liberties do not conflict with some Confucian values.

As | have discussed in Chapter 2, section 2.5, Bell lists and discusses some
situations in which liberties conflict with values in Asia and the Confucianitadit
When we compare Bell's arguments with the arguments | discussed abovel we wil
find that Bell has not shown us the whole picture of the relationship between dibertie
and Confucianism. Assuming that Bell has accurately described those conflicts
between liberties and Confucianism, we can still conclude from the above arguments
that sometimes Confucianism emphasizes the importance of libertiesn\Wwaighly
divide this difference into the theoretical Confucian tradition and the practical
Confucian tradition. On the one hand, Angle, de Bary, Chan, Lee and others focus
more on the philosophical or theoretical part of Confucianism. They analyze concepts
in the Confucian philosophy, and argue about the relationship between these concepts
and liberties. On the other hand, Bell focuses more on the practical situations. He
discusses politicized Confucianism and popular Confucianism in East Asia. For
example, he discusses the political systems in Mainland China and Singapore (e.g

Bell, 2000, pp. 106-170, 213-218, 236-270, 279-334; 2006a, pp.152-179), and he
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discusses the cultural habit in South Korea (e.g., Bell, 1996, pp.664; 2000, pp. 92-
93)17 All of them belong to the practical Confucian tradition.

As mentioned at the beginning of this section, the question of liberties we are
discussing here is quite similar to the question of physical securities wesisdn
Chapter 3, section 3.2. While the theoretical Confucian tradition inclines to accept
that physical securities and liberties are important values, the pr&aticalcian
tradition inclines to deny that physical securities and liberties are tampavalues.

This is a problem for Bell's arguments. Bell thinks that liberties are not ualvers
rights because liberties are not East Asian rights. Liberties are rich&tas rights
because liberties are not fundamental human goods in East Asia; and libentiet ar
fundamental human goods in East Asia because liberties conflict with some
Confucian values. Now it is also clear what Bell argues is that libargasot

accepted in the practical Confucian tradition. However, the theoretical Camfuci
tradition treats liberties differently. This means that Bell's@aas deny liberties as
universal rights is not conclusive. So, we may ask the following question: Which
Confucian tradition, the theoretical or the practical, is more important for oumhuma
rights debate?

Bell has a reply to this problem. He wonders why we should care about the
part of Confucianism that is compatible with liberties. He realizes that some
philosophers argue that liberties are essential to some good consequentss. He a
realizes that some scholars try to develop a Confucian theory for libBiiese

challenges them by arguing that all of them are too “Western.”

17| have discussed these examples in chapter 2086x6.
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For example, as | have discussed in the last section, Buchanan thinks that
liberties are essential to the protection and promotion of cultural values (Bucha
1989). Bell thinks that Buchanan'’s view is that only cultural values that are
compatible with liberties can be protected and promoted by liberal rightsarBats

that this is a Western and liberal view. He writes:

This is the view that liberal individual rights in fact protect and facilitate
genuinely communal ways of life ... But this is a peculiar response—liberal
individual rights seem alive and well in contemporary Western societies, and
yet atomistic tendencies seem to be getting stronger as well, communal
relationships not coming about as a happy by-product of individual rights any
more than socially desirable results have inevitably come about as a result of
the (now largely lost) liberal faith in the unhampered workings of the free

market. (Bell, 1993, pp. 12-13)

We may understand Bell’'s argument as follows. Bell believes that “atomist
tendencies” and “communal relationships” are two kinds of cultural values, and they
are incompatible. Liberal rights only promote the former but not the latter. In other
words, Buchanan merely shows that liberal rights can protect or promote cultural
values that are compatible with liberties. Bell thinks that Western libera

“atomistic” while East Asian cultures (especially Confucianisra)‘aommunal”

(e.q., Bell, 1993, pp. 7-13; 2004, pp. 35-37; 2009). Therefore, Buchanan’s argument
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is a Western argument because it does not show that liberties and liberalamghts c
protect or promote East Asian culturé$.

The following passage from Bell may express his idea more clearlyud
the term “Liberal Confucianism” to refer to those views that try to develop a

Confucian theory of liberties. He writes:

One such is “Liberal Confucianism” promoted largely by scholars outside of
mainland China. According to “liberal Confucians,” Confucianism need not
conflict with values such as human rights and democracy; it can be used to
promote those values. But that’s also the problem: liberalism is used as the
moral standpoint to evaluate Confucianism. The parts of Confucianism that
are consistent with liberalism should be promoted, and the parts that conflict
should be rejected. But this sort of approach doesn’t take Confucianism
seriously as a tradition that can enrich and challenge the liberaiamadist it

not possible that Confucianism can offer a compelling alternative to Western
liberalism? Liberal Confucianism tends to reject such possibilities and, not
surprisingly, is not popular among Chinese intellectuals. Confucianism is not

just a vehicle to promote liberal values. (Bell, 2010a, pp. 92-93)

118 An-Na’im also argues how freedom of speech isrisedo the guarantee of cultural norms (An-
Na'im, 1999, pp. 151-157). The reasoning from Arii¥ds basically the same as the reasoning from
Buchanan. Bell has a similar challenge to An-Nagisthe one he challenges Buchan@ee Bell
(2000), p. 88 for detail.

134



In this passage, Bell seems to assume that liberties (or “liberal vatwesshly

values in Western liberalism. Although he realizes that liberties are tblapaith

some parts of Confucianism (e.g., the theoretical Confucian tradition, or whatshe cal
“Liberal Confucianism”), he denies that we should choose these parts of
Confucianism. It appears that he assumes that this is a choice betweemWester
liberalism and Confucianism. He also thinks that Western liberalism isaheoeal
foundation of Liberal Confucianism; Confucianism is only a supplement and is not
important in Liberal Confucianism. Therefore, Liberal Confucianism isastli} a
Western perspective; Liberal Confucianism does not emphasize the kast As
cultures enough, especially Confucianism.

Both of the above examples show that Bell denies the importance of liberties
in East Asian cultures, especially Confucianism. He thinks that we should not choose
the theoretical Confucian tradition simply because the theoretical Canfuradition
is consistent with liberal values. However, his argument actually containgisever
problematic assumptions. He assumes that this is a problem between East Asian
cultures and Western cultures (especially between Confucianism andiweste
liberalism). He assumes that we should not use Western values to evaluate
Confucianism. He also assumes that liberties are merely Western Valthes.
following, | shall explain why none of these assumptions has a solid ground.

First, the problem we are discussing here is not exactly a problem beh&een t
East and the West, or Confucianism and Western liberalism. This is more like an
internal conflict between different parts of Confucianism. The conclusion$drati

liberties are more important in the theoretical Confucian tradition than in ttigcpta

135



Confucian tradition. This conclusion is independent from Western liberalism. No
matter which Confucian tradition we choose, theoretical or practical, wallre st
choosing between different parts of Confucianism. It is simply not a selection
between Confucianism and Western liberalism whatsoever.

Second, | cannot see any ground to support that we should not use any
Western value to evaluate or even to challenge Confucianism. In the history of
Confucianism, Confucianism always faces many challenges from othersties)
Confucianism even changes its concepts and theories in response to the challenges
For example, Buddhism once challenged Confucianism a thousand years ago. In
response to the challenges from Buddhism, the first-stage Confucianism has
developed into the second-stage Confucianism (or Song-Ming Confucianism), which
absorbed some Buddhist values and concepts into its own ftHiébigw
contemporary Confucianism is facing the challenge from the West. Why sheuld w
assume that Confucianism should not be changed in response to the challenge from
the West? In a word, there is nothing wrong with evaluating Confucianism by some
Western values.

Indeed, it seems that Bell is contradicting himself on this matter.udesfa
some parts of Confucianism, especially politicized Confucianism in the @actic
Confucian tradition. In order to put Confucianism back into the mainstream of
political philosophy in China, he suggests some possibilities to combine
Confucianism with socialism. He calls it “Left Confucianism” or “Social

Confucianism” (Bell, 2009; 2010a, b). However, as Walzer points out, “Left

M9 For detail, see Liu (1998), pp.113-130.
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Confucianism, as Bell wishes for it, seems heavily dependent on Western
ideologies—at least as dependent as the ‘liberal Confucianism’ that hizesitic
(Walzer, 2010, p. 100). In other words, Bell's approach is simply another way to use
Western values (socialism) to evaluate Confucianism. Therefore, he is attirigadi
himself. One possible way for him to avoid this contradiction is to argue that
socialism has already developed uniquely in China, and so we may consider it as
“Chinese socialism” rather than “Western socialism.” But, if socratan be
developed in China, why can't liberalism?

Despite arguing that liberties are Western values, Bell does not prowide a
other reason against the promotion of liberties in East Asia. But now it istar t
the problem is not whether liberties are Western values. Indeed, libeetigls@ar
important in some East Asian cultures (e.g., the theoretical Confuciammadlithe
problem is whether we have any reason to reject liberties in East Agiams shat
Bell cannot successfully provide any reason to reject liberties in EastHes also
has not shown that liberties are not importaralirparts of Confucianism (i.e.,
liberties are at least importantsomeparts of Confucianism).

Let me summarize what | have discussed so far. Bell thinks that liberties
conflict with some values in the practical Confucian tradition. Even if we astuah
he is correct, it still does not mean that liberties conflict aitiConfucian values.

On the other hand, some scholars (e.g., Angle, de Bary) argue that we can find the
concepts of liberties in the ancient Chinese culture, especially in Confuciéasne
scholars (e.g., He, Lee, and T'ang) even argue that there is a Confuciaraiaxim

theory of liberties, or at least we may develop one. So, it is safe to conclude that
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liberties are at least importantsomemaximal theories in the theoretical Confucian
tradition.

We can use this important conclusion to support premise (7) in Argument 6.
This premise does not say that liberties are important to all East Asiaratul
factors. It only says that it is possible to develop a maximal theory of &benti
Confucianism. In other words, what is needed hergsaibilityto link liberties
with someparts of Confucianism. The works from the scholars discussed above have
sufficiently proved what is needed. In other words, their works have already show
that liberties can be found and developed in the theoretical Confucian traditeon; it i
possible that liberties are important values in some parts of Confucianisimth¥it
possibility, we can conclude that premise (7) is true.

In chapter 3, | have argued that even though physical securities alsotconflic
with some values in Confucianism, physical securities are still East Aglas
because physical securities meet all the conditions in Argument 4. Now, the sam
reasoning applies to liberties as well. As | have already argued irstrszttion,
liberties are essential necessities of dignity, and so libertiesiair@ahmoral
demands (i.e., premises (6) and (8)). This is an independent reason for the promotion
of liberties in East Asia. And we now know that liberties can be found or developed
in the theoretical Confucian tradition. In other words, liberties meet all thetioomsdi
in Argument 6. Therefore, we can reach to the conclusion that liberties areskzast A
rights. This argument also shows that liberties are still East Aglats reven if

liberties conflict with some East Asian cultural contexts. This is iwisyreasonable
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to select the theoretical Confucian tradition and reject the practical Canfucia

tradition.

Section 4.5 Are Liberties Universal Rights?

Bell thinks that liberties are not universal rights because liberties aEagabt
Asian rights. Now, | have already developed an argument that shows thatdilaeeti
East Asian rights. However, it does not imply that liberties are univegsas rive
need another argument that shows that liberties are universal rights. Intibis, $ec
argue whether liberties are also universal rights. My conclusion is aiooadlit
statement, which is: If physical securities are universal rightsibedhey are
minimal values, then liberties are also universal rights. | explain thdisague and
weakness of this argument, and | also explain the role it plays in the East sind We
debate on human rights.

The argument | am going to discuss here is similar to Argubenthapter 3,

section 3.6. The argument is as follows:

Argument 7

(1) X is universal right if X is an interest of all individuals (i.e., the right-holders)
that is weighty enough to place others under some duties.
(2) X is such an interest if X is a fundamental human good in all cultures.

(3) X is such a fundamental human good if X is a minimal value.
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(4) X'is a minimal value if (i) X is embedded in some maximal theories of all
cultures and (ii) X is a minimal moral demand.

(5) X is embedded in some maximal theories of all cultures if it is possible to
develop a maximal theory of X in all cultures.

(6) X is a minimal moral demand if X is an essential necessity of dignity.

(7) Itis possible to develop a maximal theory of liberties in all cultures.

(8) Liberties are essential necessities of dignity.

(9) (Conclusion) Liberties are universal rights.

Argument 7 is a valid argument; if all the premises are true, then it is a sound
argument, and hence the conclusion is also true as well. Are these premises true?

It is quite obvious that Argument 7 resembles Argument 5. Indeed, premises
(1) to (6) are exactly the same in both arguments. The only difference betwaen the
is that Argument 7 is about liberties but not physical securities. This riesrs
have already discussed most of these premises. Premises (1) to (6) areetime sam
Argument 5, and premise (8) is just the same in this argument and in Argument 6. In
other words, | have discussed these premises in chapter 3 and section 4.3 in this
chapter already. The only one left is premise (7). Premise (7) is probalshott
controversial premise in Argument 7.

Premise (7) says that liberties are relatealltoultures in the world. More
precisely, it says that liberties can be found or developed in some (i.e., at I@ast one
maximal theories of every culture. As | said in chapter 3, we may accept some

exceptions from minor cultures, but at least we want that liberties atedréda

140



almost all major cultures in the world. This is what Walzer says about physical
securities (Walzer, 1987, pp. 23-24. See also chapter 3, section 3.6); liberties are th
same here as well.

Let me list what cultures | have discussed so far. | have alreadysidddast
Asian cultures (especially Confucianism). It is also not controversiastmase that
liberties are important in Western cultures (especially liberaliSomme scholars
argue that liberties are important in some other cultures as well. Foplex&harles
Taylor (1999) argues that liberties are compatible with Buddhism in ThdA%add
An-Na'im (1995) argues that liberties are important in Islam. Howevee, #ne still
many other cultures in this world, and | have not discussed all of them. Indeed, it is
also quite obvious that | cannot discuss all major cultures in this dissertaten. |
word, it is hard to discuss every culture directly. We need another way to defend
premise (7).

It seems that it is possible to defend premise (7) indirectly. | arguechorige
(7) in a way that is similar to my discussion of physical securities in@hdpsection
3.6. Although | cannot prove that premise (7) is absolutely true, | argue thdtdmse
some conditions, it is most likely that premise (7) is true.

As | said in chapter 3, although it appears that “every culture” is a very strong
requirement, it is actually not so hard to meet this requirement. This is beoause t
real requirement here is that itgessibleto developsome (i.e., at least ona)aximal
theories in every culture. In other words, the requirement of “every culture”

weakened by a possibilityt {s possible to develg@nd an existential quantifier

120 discuss Taylor's view further in chapter 5, s@ut5.2.
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(somemaximal theories). Indeed, this is how | argued that liberties aredétate

Confucianism in the last section. Liberties do not need to be found or developed in all

maximal moral theories in East Asia; they only need to have a possibility to be found

or developed in the theoretical Confucian tradition (a maximal moral theory in East

Asia). This is only a possibility. It seems that this reasoning can bg egsglated in

every other culture. That is, in every culture, if we find that liberties hpessibility

to be found or developed in at least one maximal theory, then the requirement is met.
| have discussed in section 4.3 that liberties are minimal moral demands

because liberties have many good consequences. According to Shue (1996%§ libertie

are basic rights with respect to all other rights (including physicaliseaghts and

subsistence rights). According to Buchanan (1989), liberties are essefttial t

protection and promotion of cultural values. According to Sen (e.g., 1999), liberties

are essential to avoiding famine. According to Doyle (e.g., 1997), liberées ar

essential to promoting peace. Based on these consequences, liberties aa¢ essent

necessities of dignity, and hence liberties are minimal moral demands.vi&nc

already know that liberties have a lot of good empirical consequences andhience

are minimal moral demands, it is reasonable to assume that every cultatdédaass

one maximal moral theory that may be compatible with liberties. It soredle to

make this assumption because it is most likely that at least some maxarahl m

theories may prefer those good consequences from liberties. In other words, based on

this reasonable assumption, it is most likely that premise (7) (i.e., it id|@otsi

develop a maximal theory of liberties in all cultures) is true.
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This is what | call an indirect proof to premise (7). In other words, although |
cannot discuss the detail of every culture here, such a reasonable explanation
indirectly shows that premise (7) is true. | admit that this is not a conclesiserr.

But this is also exactly the same way | argue for physical sesuntighapter 3. | try

to argue that both physical securities and liberties are minimal morahdemae.,

they are essential necessities of dignity. Since they are so dssemgae that it is
most likely that they can be found or developed in some maximal theories in every
culture. In other words, both premises (7) in Argument 5 and Argument 7 are most
likely to be true.

Bell and others think that physical securities are universal rights. | have
argued in chapter 3 that physical securities are universal rights beltaysed
minimal values, even though physical securities also conflict with some cultural
factors. Now | am simply using exactly the same logic for liberinesther words,
liberties are universal rights because they are also minimal values, aurgdekactly
the same reason that physical securities are universal rights.

Therefore, it seems that | have at least indirectly showed that libaréies
universal rights. | have argued that it is most likely that it is possible tdogeseme
maximal theories of liberties in all cultures (i.e., it is most likely thatpse (7) is
true). | have also showed that liberties are universal rights in the sayrtbat
physical securities are universal rightsother words, if physical securities are also
universal rights because they are minimal values, then liberties are alssainive
rights because they are also minimal values. | realize that what algaved here

does not absolutely prove that liberties are universal rights. However, | haagyalre
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indirectly argued that liberties are also universal rights. More impbyrtavtiat |
have argued here is already sufficient to refute Bell's “East Asiatenlgalto human

rights.” In the next section, | shall explain this point in depth.

Section 4.6 Why is the “East Asian Challenge to Human Rights” not really a

Challenge?

In the previous sections, | have argued that liberties are East Asian rights and
universal rights. In this section, | summarize these arguments and use thgraito e
why Bell’'s “the East Asian challenge to human rights” is not reallyhaltenge.”

The main issue in the East and West debate on human rights is to argue how
and why East Asian cultures can affect human rights and in what senseethey a
affected. Bell himself thinks that “it would be a mistake to assume that nothing of
theoretical significance has emerged from East Asia” (Bell, 2006b, p. 266), and he
aims to “get beyond the rhetoric that has dogged the human rights debate and identify
relatively persuasive East Asian criticisms of traditional Westgpnoaches to
human rights” (Bell, 20064, p. 53). In general, his project, “the East Asian challenge
to human rights,” begins from “cultural factors can affect the justifinaif rights”

(e.g., Bell 2004, pp. 29), and concludes that we should be “limiting the set of human
rights for an East Asian context” (e.g., Bell, 2006a, pp. 73-76). More precisely, he
and many others argue for a philosophical account of the cultural justification of

rights, and based on such an account, Bell argues further and concludes that only

144



physical securities are universal rights; liberties are not univegbés because
liberties are not East Asian rights. Liberties are not East Asiars tigituse liberties
conflict with some values in the practical Confucian tradition. | have summddmze
view on physical securities and liberties into the following statementsgundent 3

(in chapter 2, section 2.5):

(1) X is universal right if and only if X is an interest of everyone (i.e., the
right-holders) that is weighty enough to place others under some duty.

(2) X is such an interest if and only if X is a fundamental human good.

(3) Physical securities are fundamental human goods because they are
minimal values.

(4) Liberties are not fundamental human goods because they conflict with
some East Asian cultural factors (i.e., values in the practical Confucian

tradition).

(1) and (2) express the cultural justification of rights, and (3) and (4) are the
reasons that physical securities are universal rights (and also Eastigkta), and
liberties are not East Asian rights (and hence not universal rights). Howeve
according to my arguments in chapter 3 and 4 (i.e., Argument 4 to Argument 7), the

following two statements are also true:

(5) Physical securities conflict with some East Asian cultural factors.

(6) Liberties are also minimal values.
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When we put statements (5) and (6) together with the above statements, we
can see why Bell's argument is problematic. If physical secsiatie universal rights
because they are minimal values, then liberties are also universal righisbde¢hey
are also minimal values. If liberties are not East Asian rights becasedhflict
with some East Asian cultural factors, then physical securities are stoA&an
rights as well because they also conflict with some East Asian cubistats.

In general, Bell has suggested two conditions in “the East Asian challenge to
human rights.” The positive condition says that X is a universal right (and an East
Asian right) when X is a minimal value. The negative condition says that X is not an
East Asian right (and hence not a universal right) when X conflicts with soste Ea
Asian cultural factors. However, Bell has not discussed which condition is more
important, and he does not realize that both physical securities and liberidsatie
of these conditions. As | have argued, it seems that he underestimates thenizeporta
of the positive condition and overestimates the importance of the negative condition.
Therefore, his arguments do not support his conclusion that physical securities are
universal rights and East Asian rights but liberties are not East Agler and
universal rights.

My arguments, on the other hand, show that only the positive condition is
important. Argument 4 and Argument 6 focus on East Asian rights. | have argued that
X is an East Asian right if X meets all the premises. In other words, my @eans
a sufficient condition for X being an East Asian right. | have also argueXviayn

still be an East Asian right even if X conflicts with some East Asian culactdrs.
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In other words, it is possible for an East Asian right to conflict with some East Asia
cultural factors. In short, | have argued that if X meets all the premisasg\tha if X
also conflicts with some East Asian cultural factors, X is still an EaahAght.

| have applied this general reasoning to the cases of physical sscamiti
liberties. Although both physical securities and liberties conflict with taetical
Confucian tradition, they are quite compatible with the theoretical Confucian
tradition. | have argued that both physical securities and liberties areahiratues,
and they are embedded in the theoretical Confucian tradition in different ways.
Therefore, although both physical securities and liberties conflict withréatical
Confucian tradition, they are still East Asian rights.

Arguments 4 and 6 focus on East Asian rights only. They show that both
physical securities and liberties are East Asian rights, and the pistifiof these
rights does not undermine the importance of East Asian cultures. If physicatiss
or liberties are not East Asian rights, then they are not universal rightss My
we need to confirm that they are East Asian rights. But even if they siréd\&an
rights, it does not imply that they are universal rights. This is why | alsoagevel
Arguments 5 and 7 to argue that physical securities and liberties are probably
universal rights as well. The idea of these arguments is that if we appgntiee s
reasoning of Arguments 4 and 6 to all major cultures in the world, then we may be
able to show that both physical securities and liberties are universal rights] Sinc
cannot discuss all major cultures in this project, | can only argue inditkatly
physical securities and liberties are universal rights. But it seems thanit is

already sufficient to refute Bell's project “East Asian challenge toamnghts.”
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First, this is because Bell’s project is also an empirical approachguitesenough to
refute his project by indirectly showing that physical securities andiébeare
universal rights. Second, this is because Bell also agrees that physiciieseare
universal rights because physical securities are minimal values.|$iace shown
that liberties are also minimal values, according to the logic for plysecurities
being universal rights, liberties are also universal rights as well. In otrdsw
liberties are as likely as physical securities to be univerdabrig

In short, my argument contributes to the East and West debate on human
rights in the following ways. First, | have showed that physical sessiaid liberties
are East Asian rights, even though both of them conflict with some East Asian
cultural factors. Second, | have also shown that both physical securities atelslibe
are also universal rights. Therefore, | can conclude that Bell's ‘dbeASian
challenge to human rights” is not really a challenge to the list of human rights

because it does not show that liberties are not universal rights.

Section 4.7 Summary and Conclusion

In this chapter, | have constructed some arguments that show that liaegties
East Asian rights and universal rights. | have shown that libertiesseties
necessities of dignity, and | have shown that liberties do not conflict wittasil E
Asian cultures. Liberties are quite important in the theoretical Confueidition,
and it is possible to develop some maximal theories of liberties in Confucianism.

Therefore, liberties are East Asian rights. | have also explained wihybgsical
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securities and liberties are universal rights. Therefore, Bell isikeistto claim that
liberties are not universal rights because they are not East Asian rights.

But | cannot finish my project here. People argue for different positions in the
East and West debate on human rights. Bell's project represents a position that
emphasizes the importance of East Asian cultures but denies liberties asalniver
rights. But Bell has also argued against some positions in other East and Wesst debat
on human rights. In the next chapter, | shall discuss these debates betwesm Bell
other philosophers, and | shall also explain how my arguments can contributesto thes

debates.
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Chapter 5. Other Debates on Human Rights

Section 5.1 Introduction

In the previous chapters, | have discussed Bell's arguments and argunstl aga
them. Roughly, Bell argues that liberties are not universal rights becaysar¢hnot
East Asian rights. They are not East Asian rights because they cortfict wi
Confucian values. In chapters 3 and 4, | have developed four arguments (Argument 4
to Argument 7); these arguments explain why both physical securities atigsiber
are East Asian rights and universal rights. In this chapter, | explainrftinthe
applications of these arguments. In other words, | explain how these arguments
contribute to other debates on human rights.

In this chapter, | first discuss two debates between Bell and other
philosophers: the debate between Bell and Charles Taylor and the debate betwee
Bell and Jack Donnelly. Taylor calls his approach “an unforced consensus on human
rights” (Taylor, 1999); Donnelly uses some notions in Western philosophy (such as

“equal concern and respect,” “overlapping consensus,” etc.) to argue for human
rights. Bell argues that both of their approaches are problematic and mistake
section 5.2 and 5.3, | discuss their debates in detail. | argue that Bell hasfsiligces
challenged the approaches from Taylor and Donnelly. But it does not mean that Bell
has refuted all of their conclusions as well. | argue that my argumentaweaathsir
conclusions from Bell’s challenge.

In section 5.4, | summarize what my arguments can do, and explain how my

arguments can contribute to other debates on human rights in general.
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Section 5.2 The Debate between Bell and Taylor

In this section, | discuss an approach to human rights which is called “an
unforced consensus on human rights” (Taylor, 1999). | first discuss what it is, and
then discuss the challenge to this approach from Daniel Bell. | argue that both
Taylor’s approach and Bell's approach are problematic. | also explain how my
arguments contribute to their debate—how my arguments can save Taylor’s
conclusion.

Taylor thinks that people in different cultures would come to a consensus on

human rights. He writes:

What would it mean to come to a genuine, unforced international consensus
on human rights? | suppose it would be something like what Rawls describes
in his Political Liberalismas an “overlapping consensus.” That is, different
groups, countries, religious communities, and civilizations, although holding
incompatible fundamental views on theology, metaphysics, human nature, and
so on, would come to an agreement on certain norms that ought to govern
human behavior. Each would have its own way of justifying this from out of

its profound background conception. We would agree on the norms while
disagreeing on why they were the rights norms, and we would be content to
live in this consensus, undisturbed by the differences of profound underlying

belief. (Taylor, 1999, p. 124)
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From this passage, we know that Taylor mentions the idea of “overlapping
consensus” from Rawls (1993). But Taylor does not explain how Rawls’ idea is
affecting his approach. The only thing relevant to Rawls is that Taylor thiakalt
cultures in the world agree on something about human rights, despite the fact that
these cultures have different views on “theology, metaphysics, human nature, and s
on.” It seems that his aim is simply to argue for an unforced consensus on human
rights among different cultures. He does not discuss how Rawls’ idea is involved i
this debate, and he does not mention other relevant notions from Rawils (e.g.,
comprehensive doctrines, political conception of justice, etc.). In a word, Taylor
wants to argue for a consensus on human rights among different cultures; it does not
matter whether Taylor's approach is really based on Rawls’ idea.

In general, Taylor divides human rights into three parts. He writes:

It might help to structure our thinking if we made a tripartite distinction. What
we are looking for, in the end is a world consensus on certain norms of
conduct enforceable on governments. To be accepted in any given society,
these would in each case have to response on some widely acknowledged
philosophical justification, and to be enforced, they would have to find
expression in legal mechanisms. One way of putting our central question
might be this: what variations can we imagine in philosophical justifications

or in legal forms that would still be compatible with a meaningful universal
consensus on what really matters to us, the enforceable norms? (Taylor, 1999,

p. 129)
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In other words, his “tripartite distinction” is as follows. The first is “thgaldforms of
human rights,” the second is “the philosophical justifications of human rights,” and
the third is “the norms of human rights.” Taylor thinks that different cultures may
have different legal forms and different philosophical justifications of human rights
Sometimes, legal forms or philosophical justifications in different culamresven
incompatible. But, he also argues that different cultures have a consensus on the
norms of human rights. Taylor also discusses the Buddhist tradition in Thailand. He
uses the Thailand example to illustrate his view and to support his conclusion (Taylor,
1999, pp.133-137). Next, | shall discuss the tripartite distinctions and the Thailand
example in further detail.

It is not too hard to understand what the legal forms of human rights are. They
are about how a state enforces human rights by its legal or even political.system
Taylor argues that different legal systems enforce human rightdenedif ways. For
example, he compares the situations in America and Thaftakié argues that in
many Western countries, “the judges and the judicial process enjoy in gegeeak
deal of prestige and respect. In some countries, this respect is based on a long
tradition in which some notion of fundamental law played an important part, and
hence in which its guardians had a special place” (Taylor, 1999, pp. 131-132). But, in
Thailand, judges or even the judicial process do not enjoy such a moral prestige.

Instead, Taylor argues that the king of Thailand has a very high moral piestige

2L Taylor also discusses Confucianism in SingaposgIeF, 1999, pp. 129-131). But he generally
thinks that Singapore’s legal and political systeatates some norms of human rights, and so ibts n
a good example for his purpose.
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Thailand; indeed, the king has some special roles in the history of Thailand:sTaylo

writes:

Averting to another tradition, we note that in Thailand, at certain crucial
junctions, the immense moral prestige of the monarchy has been used to
confer legitimacy and force on moves to end military violence and repression
and return to constitutional rule. This was the case following the student
demonstrations in October 1973, and again in the wake of the popular
reactions against the seizure of power by General Suchinda Kraprayoon in
May 1992. In both cases, a military junta responded with violence, only to
find its position unsustainable and to be forced to give way to a civilian
régime and renewed elections. In both these cases, King Bhumibhol played a
critical role. The king was able to play this role because of elements in the
traditions that have contributed to the Thai conception of monarchy, some of
which go way back. For example, the conception of the kimthasnaraja

in the tradition of Asoka, sees the ruler as charged with establishing dharma in

the world. (Taylor, 1999, p. 132. Taylor’s italics)

Taylor’s point, in summary, is that the king of Thailand can enforce some human
rights (or some values of human rights) in Thailand. He stopped the militargicgole

in 1973, and even protected and promoted democracy in 1992. In other words, some
physical securities or even liberties were enforced in Thailand becatiseking.

Although this tradition is quite different from the American or Westernticei
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Taylor argues that this is an acceptable cultural difference. Ind Waylors thinks
that it is acceptable to have different legal forms of human rights in differe
cultures:??

Taylor also discusses “the philosophical justification of human rights”. He
thinks that we should allow different philosophical justifications of human rights in
different cultures. He discusses the natural law and natural rightsomaaltia
philosophical justification of human rights in the Western cultures (Taylor, 1999,
pp.126-129)% and then he argues that there are different philosophical justifications
of human rights in other cultures. He discusses Buddhism in Thailand as an example.
He thinks that the major religion in Thailand, Theravada Buddhism, can also be a
philosophical justification to democracy and human rights (Taylor, 1999, pp. 136).
For example, he argues that the concepihohsa(the avoidance of violence) in
Buddhism may develop a philosophical justification to physical security rights
(Taylor, 1999, pp. 133-137hle also argues that Buddhism may help us to understand
some controversial concepts (such as equality) in a better way (Taylor, 1999, pp. 137-
140). In a word, he thinks that Buddhism in Thailand can also be a philosophical
justification of human rights, and hence we should allow such a cultural difference
between the East and the West.

The third distinction is the norms of human rights. Taylor thinks that different

cultures have an overlapping consensus on the norms of human rights. What are these

122 Note that Taylor also realizes that this traditioThailand may lead to some bad consequences as
well. He discusses another example: in 1976, tif@+iving groups in Thailand attacked democracy
with the slogan “Nation, King and Religion” (Tay|dr999, p. 132). But he still thinks that in gethera
the traditional role of the king of Thailand carofact or even enforce human rights in Thailand.

123 Notice that Taylor seems to think that human digisi solely a Western concept (e.g., Taylor,
1999, p. 125). | have argued against this poichapter 3, section 3.4, so that discussion won't be
repeated here.
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“norms of human rights™? Taylor does not provide a complete list in his article, but he
has mentioned several of them when he talks about the legal forms and the
philosophical justifications of human rights. For example, he discusses “sexfurity
person” when he talks about the differences of the legal and political forms in
Thailand and America (Taylor, 1999, p. 132). He thinks that if we realize that the
king of Thailand can also protect “human beings from violence and oppression”, then
“we would have in fact achieved convergence on the substance of human rights, in
spite of differences in form” (Taylor, 1999, p. 133). He also talks about democracy,
liberties and immunities as norms of human rights throughout his discussion on the
legal forms and philosophical justifications of human rights (Taylor, 1999, pp.126-
143). This dissertation focuses on physical securities and liberties; it degms

Taylor also agrees that physical securities and libertiedssr@arms of human

rights.

In summary, he concludes that the “example drawn from Thailand provides
one model for what the path to world consensus might look like—a convergence on
certain norms from out of very different philosophical and spiritual backgrounds”
(Taylor, 1999, p. 137). In other words, Taylor’s approach is that different cultures
have a consensus on the norms of human rights, even though different cultures have
different legal forms and philosophical justifications of human rights.

How does Bell reply to Taylor's approach? Bell has discussed Taylor’s
approach in his writing (Bell, 20064, pp. 81-83). It seems that Bell would agree with
Taylor partially, i.e., Bell would agree with Taylor that there are cultifi@rences

on the legal forms and philosophical justifications of human rights. However, Bell
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does not agree with Taylor’'s unforced consensus on the norms of human rights. In
general, Bell does not think that there is such a consensus. Bell mainly has two
reasons to argue against Taylor's approach.

First, Bell wonders whether it is possible to separate the norms of human
rights from the legal forms and the philosophical justifications of human rights. Bel
thinks that Taylor's approach is trying to “abstract” the norms from the fegat
and the philosophical justifications. That is, Bell thinks that Taylor’'s approach is
trying “to abstract from those beliefs for the purpose of working out an apa&rig
consensus’ of human rights norms”. And then Bell writes: “For one thing, it may not
be realistic to expect that people will be willing to abstract from the véhagscare
deeply about during the course of a global dialogue on human rights. Even if people
agree to abstract from culturally specific ways of justifying and implging norms,
the likely outcome is a withdrawal to a highly general, abstract realm edagnt
that fails to resolve actual disputes over contested rights” (Bell, 2006a, p. 81). In
short, Bell's idea is that we cannot really separate the norms of humarfnoghte
other parts of a culture. In other words, we may not be able to separate the norms
from the legal forms or the philosophical justifications.

For example, he thinks that even though both American and Singaporeans use
the name “political participation”, they understand this term very differéattause
they have a lot of cultural differences. Bell wonders whether it is rpafigible to
find any consensus on the abstract norms of political participation betweep@aga
and America. He writes that “participants in a cross-cultural dialognegree on

the right to political participation, while radically disagreeing upon wiiatrheans
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in practice: a Singaporean official may argue that competitive @hscéire sufficient,
whereas a Western liberal will argue that meaningful elections mustbepanied
by the freedoms of speech and association” (Bell, 2006a, p. 81). In summary, Bell
would agree that there are cultural differences on the legal forms and the
philosophical justifications of human rights. However, Bell wonders whethernve ca
really separate the norms from other parts of the cultures. Bell would argifetibat
legal forms and the philosophical justifications are different, then the noenadsar
different.

Bell's example on Singapore and America is also related to the second reason
against Taylor's approach. Bell argues that the cross-cultural dialotyuednethe
East and the West can only realize their differences rather thazoasgnsus on
liberties. As he argues, American and Singaporeans have different idéasrights
to political participation. It is quite obvious that they have different legalda@mnal
philosophical justifications, but it is hard to see how they can have a consensus on the

norms of human rights. He also writes:

In the last decade or so, there have been many attempts to put forward truly
universal moral values, and the response has ranged from hostility to
indifference. None has come even close to supplanting the Universal
Declaration of Human Rights as a normative frame of reference,
notwithstanding the ongoing controversy regarding the “Westcentric”
perspective of this document... In short, the aspiration to develop values of

more universal scope with substantive content may not be realizable. Cross-
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cultural dialogue will lead to either empty platitudes or politically
controversial conclusions likely to be rejected by affected constituentk. (Be

2006a, pp. 82-83)

In general, Bell agrees that it is good to have some cross-cultural diglogues
but he does not believe that such dialogues can reach any consensus on liberties.
Instead, he thinks that people from different cultures and traditions should tolerate
and respect each other on the perspective on liberties. Bell believes thastie ¢
cultural dialogue between the East and the West only confirms thatéieghts”
(especially liberal rights) cannot be East Asian rights (and hence not humah right
He believes that “the main aim [of a cross-cultural dialogue] would be ritifidle
areas of justifiable moral difference... as well as learning fronr athleures with the
aim of improving flaws in one’s own culture” (Bell, 2006a, p. 83).

In summary, Bell wonders if it is possible to abstract the same norms from
different legal forms and philosophical justifications in different cultures, adsbe
thinks that cross-cultural dialogues between the East and the West can oinfyg conf
the differences between these cultures. Based on these two objections, Beldeoncl
that the East and the West has no consensus on the norms, philosophical
justifications, or legal forms of liberties. Therefore, Bell concludes th@bima
unforced consensus on human rights (especially on liberal rights) is problanthtic
mistaken.

Bell has provided some strong objections against Taylor's approach on human

rights, and Taylor’s tripartite distinction also seems unclear. However,gtroe
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mean that the purpose of Taylor's approach is totally defeated, and it does not mea
that Bell's approach is better than Taylor’s. In below, | shall argue that both
approaches have some problems.

Their debate is mainly about whether there is any consensus on liberties
among different cultures. While Taylor thinks that there is a consensus on the norms,
Bell thinks that cross-cultural dialogues will only confirm the differsrm@ong
cultures. They both discuss some cultural factors in Thailand to support their own
view. It seems that both of them only focus on the part of the Thai culture that fits
into their arguments; they ignore or discuss very little on the part of the dlhaec
that does not fit into their arguments. However, as we have discussed in the previous
chapters, we may divide every culture into different parts, and different parts of
culture may even conflict with each other. It seems that every culture lmaarsuc
“internal conflict”. For example, | have discussed that the theoreticaliCianf
tradition and the practical Confucian tradition treat physical securitieskeantids
differently. The Thailand example is also like this. Both Taylor and Bedld&es
some special roles of the king of Thailand. While Taylor focuses on how the king
may stop military violence and protect democracy (Taylor, 1999, pp. 131-133), Bell
focuses on how the freedom of speech may be forbidden in Thailand because people
respect the king (e.g. Bell, 2006a, pp.73-74. See also chapter 2, section 2.5). It seems
that both of them are only taking a part of the Thailand culture to support their own
view, which presents a problem for both of them.

In the previous chapters, | have already discussed this problem for Bell's

approach. Roughly, he wants to argue that liberties are not human rights because

160



liberties conflict with some East Asian cultural factors. However, | bageed that
liberties are also important in some East Asian cultural contexts. The prstheny
we should decide which cultural factors are important, and Bell has not provided a
satisfied answer. Taylor’s approach is also refuted by this problem. Sineathe
internal conflicts within a culture, it is hard to see how to get a consensus on human
rights (or the norms of human rights) within a culture; and this means thavéns
harder to get a consensus among different cultures. In other words, a main problem of
Taylor’s approach is that he wants to have a consensus among different cultures,
which is quite hard to achieve.

But why do we want aonsensusn human rights? | suppose Taylor's answer
is that some values of human rights (such as physical securities andsibarng
important, but he also realizes that there are cultural differences on human Heght
wants to ensure both the importance of human rights and the importance of cultural
factors. However, his consensus approach cannot successfully defend this conclusion.
It seems that it is better to have another approach to defend such a conclusion, and my
arguments can defend his conclusion. Let me explain.

According to the arguments | have discussed in the previous chapters,
physical securities and liberties are human rights (i.e., universal rigkts}fough
there are cultural differences between the East and the West. Phgsioéies and
liberties are human rights because they are minimal values. | have drgued t
physical securities and liberties are minimal moral demands, and they camteof
developed in some maximal theories. | ask for neither a consensus among different

cultures nor a consensus within a culture. | realize that there are irtenflaits
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within a culture (such as the differences between the theoretical Contiacldion
and the practical Confucian tradition), but | also argue that such conflicts canyot den
that liberties are human rights. In other words, | believe that the human rights de
is not about whether there is a consensus among different cultures; this is only about
whether a minimal moral demand can be found or developed in some maximal
theories in cultures. My approach can avoid the problem of consensus, and my
approach can refute Bell’s challenge, yet it still does not ignore thefroldtures in
the human rights debate.

In summary, | have discussed in this section why both Bell's approach and
Taylor’s approach are mistaken and problematic. Taylor argues for axsaasmn
the norms of human rights, but Bell argues that it is impossible to have such a
consensus. It seems that to me both of their approaches are problematic, and | have

explained why my arguments solve the problem better than both of their approaches.

Section 5.3 The Debate between Bell and Donnelly

Bell has a debate with Donnelly on human rights. In this section, | discuss this
debate in detail. | first introduce Donnelly’s original argument on human rigids, a
then | discuss Bell's challenge to Donnelly’s argument. | then discuss Ddsanelly
replies, and finally | explain my view. The aim of this section is to show how my
arguments can contribute to their debate. | show that Bell has successfildpgdth
Donnelly’s approach, but Donnelly’s conclusion can be saved by my arguments.

| have discussed in chapter 3 that many human rights philosophers agree with

the international documents of human rights (such agtihesrsal Declaration of
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Human Rightthat human rights are derived from dignity. Donnelly is also one of
these human rights philosophers. He argues that human dignity is a universal value
(Donnelly, 1989, pp. 66-87). He explains further that human rights are “rooted in an
attractive moral vision of human beings as equal and autonomous agents living in
states that treat each citizen with equal concern and respect”; hegales tirat “a
certain kind of liberalism provides, if not the best, then at least a good jusiriiéait

this system of rights” (Donnelly, 2003, p. 38). Donnelly also believes that the list of
human rights is exactly the same as the list ifJhieersal Declaration of Human

rights; he calls his view “the Universal Declaration model” (Donnelly, 2003, pp. 23-
37). I now explain his view in detail.

First, Donnelly believes that “equal concern and respect” is a reason why
some moral rights (such as liberal rights) are human rights. Concurtim@workin
(1977), Donnelly argues that every government should treat every citizen with equal
concern and respect (Donnelly, 2003, pp. 43-45). Roughly, this is because we are all
moral individuals and so we deserve equal concern and respect. Note that “equal
concern and respect” is a controversial notion. Some may argue that it is onfy one o
the many interpretations of equality. For example, one may interpret eqasaigme
forms of equal opportunity. Dworkin is actually aware of the ambiguity and
vagueness of the notion of equal concern and respect, and he has explained it further
(e.g. Dworkin, 1977, pp.180-181). But it seems that Donnelly does not explain this
notion in detail. | simply assume that Donnelly agrees with Dworkin. Donnelly
writes, “I want to suggest that it is something very much like Ronald Dworkin’s idea

that the state is required to treat each citizen with equal concern and respect... T
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state must treat each person as a moral and political equal. Inequalities in goods or
opportunities that arise directly or indirectly from political decisionstrnas

compatible with a political conception of justice founded in equal concern and
respect” (Donnelly, 2003, pp. 43-44).

Second, Donnelly also borrows some notions from Rawls. For example, he
borrows the notion of “overlapping consensus” from Rawls (1993, 1999). Although
both Taylor and Donnelly claim that they are using this notion in their own approach,
they use this notion differently. Donnelly argues that different societéesidtures
do not only have an overlapping consensus on human rights, but they also have an
overlapping consensus on equal concern and respect. He writes, “Today...the basic
moral equality [equal concern and respect] of all human beings is not mereptext
but strongly endorsed by all leading comprehensive doctrines in all regions of the
world. This convergence on egalitarian comprehensive doctrines, both within and
between civilizations, provides the foundation for a convergence on the rights of the
Universal Declaration” (Donnelly, 2003, p. 41). In other words, Donnelly thinks that
equal concern and respect is a “political conception of justice” to which most
“comprehensive religious, philosophical, and moral doctrines” consent (Donnelly,
2003, p. 43). Donnelly argues further that “equal concern and respect, understood as a
political conception of justice, can be endorsed by a variety of comprehensive
doctrines. | turn now to one, liberalism” (Donnelly, 2003, p. 46). He discusses
different versions of liberalism and defends his version of “equalitarian ligrafa

He concludes that “equalitarian liberalism” is a comprehensive dedtrat endorses
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this political conception of justice (i.e., equal concern and respect) (Don2@lg,
pp. 46-51).

Finally, he uses all these notions to support his argument on human rights, i.e.,
human rights are universal, equal and inalienable rights, and the list of human rights
is exactly the list in th&niversal Declaration of Human Righ{s. 45-46). For
example, he writes, “It is a relatively simple matter to derive the &ulbfirights in
the Universal Declaration from the political principle of equal concern and
respect...To treat someone with concern and respect, an individual must first be
recognized as a moral and legal person. This in turn requires certain basnapers
rights” (Donnelly, 2003, p. 45).

It is unclear whether Donnelly has used the notions from Dworkin and Rawls
accurately. Donnelly does not explain that further. For example, Donnelly wants to
argue for the whole list of human rights in theiversal Declaration of Human
Rights but Rawls only supports a shorter list of human rights (e.g., Rawls, 1999,
p.65), so it is hard to tell whether Donnelly completely agrees with Rawnist.

Although Donnelly sometimes claims that he is using Rawls’ ideas to develop his
argument, he also once says that his argument “is Rawlsian in inspiration th&tnot

of John Rawls” (Donnelly, 2007, p. 289n22). It is hard to tell what “inspiration”
Donnelly wants from Rawls, so, it is not really clear whether Donnelly describes
Rawls’ ideas accurately enough. But the aim here is not to evaluate whetherdyponnel
describes Dworkin’s view and Rawls’ view accurately; the aim here ietbse

Bell challenges Donnelly’s view, and how Donnelly replies to Bell. Therefore,
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although | cannot discuss every detail of Donnelly’s argument, this sketch of his
argument is sufficient enough for our discussion.

| now discuss how Bell challenges Donnelly’s view. Bell’s challenge fecuse
on East Asian cultures. In general, Bell thinks that Donnelly’s view (especi
Donnelly 1989, 1999, & 2003) is solely a “West-centric perspective.” Bell sltat

Donnelly does not emphasize on the importance of East Asian cultures. Bedl write

There are a number of West-centric perspectives which simply assttme tha
their views are universally applicable to other cultur€sr. example, Jack
Donnelly, who | think represents the best of human rights activists and
theorists, never allows for the possibility that non-Western values could shape
international human rights regime. Western political theorists also diaim t

their theories are universal, but only draw on the moral practices and moral
aspirations found in Western societies...The problem with these West-centric
outlooks is that they block the development of a truly international human
rights regime that can accommodate the ends and aspirations of non-Western
peoples, and that they fail to allow for the possibility of areas of justifiable

difference between “the west” and “the rest.” (Bell, 1998a, pp. 14 & 16)

Note that Bell is not criticizing Donnelly for natentioningEast Asian
cultures. The real challenge from Bell is that Donnelly does not realidees not
agree that East Asian cultures are important or even essential in the hgim&n ri

debate. For example, Bell thinks that Donnelly’s view is too “West-certdcause
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Donnelly borrows Dworkin’s notion of “equal concern and respect” to support his
view. Even if we assume that Donnelly describes Dworkin’s view corrdely,
thinks that Dworkin’s view is also a West-centric perspective. BelegritDworkin
made no serious attempt to learn about Chinese philosophy, to identify aspeats wort
defending and learning from, and to relate his own ideas to those of Chinese political
traditions such as Confucianism and Legalism...Dworkin merely put forward his own
ideas and identified fellow ‘liberal’, and the ‘debate’ rarely moved beyond this
starting point” (Bell, 2006a, p. 4). It seems that this criticism to Dworkmaplies
to Donnelly. For another example, Donnelly also borrows Rawls’ notion of
overlapping consensus to argue that different cultures have a consensus on the
concept of human rights. No matter whether Donnelly has used Rawls’ ideas
accurately, Rawls’ ideas are considered as Western, and so Donnellysrsgi
some Western perspectives to support his argument; at least this is whiainksll t
about Donnelly’s argument. This is why Bell argues against Donnelly’s view.

In summary, Donnelly uses notions of “equal concern and respect,”
“equalitarian liberalism,” etc. as the main notions for his argument; he dogsnst
on East Asian cultures. Donnelly simply thinks that his argument on human rights is
universal, but Bell believes that Donnelly has not shown that his argument “works” in
East Asia as well. In other words, Bell thinks that the real problem for Dgnsell
that he does not realize or agree that East Asian culturdstareniningfactorsfor
East Asian rights or even human rights. Therefore, Bell thinks that Donnelly’s

argument is only a West-centric perspective. Let me call this thealuthallenge.
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Donnelly thinks that his argument is not merely a West-centric perspective,
and he has several replies to the cultural challenge. The first reply caumloleirh
Donnelly (1999), but it seems that Donnelly may have misunderstood the cultural
challenge there. Donnelly (1999) believes that the concept and language of human
rights were foreign to East Asian. He writes, “The idea that all human bsingdy
because they are human, have inalienable political rights was foreigmtajaul
premodern societies” (Donnelly, 1999, p. 8%However, he argues that this should
not be a problem for non-Westerners. He argues that the origin of human rights is not

relevant to the “applicability” of human rights in East Asia. He writes:

| want to emphasize that the “Western” origins of human rights ideas and
practices is a simple historical fact. It is not a matter for praise gord)!

Human rights initially emerged—were created or “discovered’—in Europe
not because of superior Western virtue or insight but because, for better or
worse, modern states and capitalism first appeared there. This histonotloes
make these rights any more irrelevantly “Western” than the origins ara ini
spread of both Newtonian and quantum physics makes them “Western”
physics inapplicable to Asia. Whatever applicability—or inapplicability —
internationally recognized human rights have is independent of their place of

origin. (Donnelly, 1999, p. 69)

12410 Donnelly (1999), “major premodern societiesi@include “traditional Asian societies” (p. 62).

168



How does Bell reply to Donnelly? Bell disagrees with Donnelly that human
rights are “essentially foreign to traditional Asian political thoughwel as to
premodern Western political thought” (Bell, 2006a, p.82Bell discusses several
historical events in East Asia in the last two centuries. He also disaasees
traditional concepts in East Asia (Bell, 1996, pp. 650-651; 2000, pp. 49-55; 20064,
p.62-65). His conclusion is that “the claim that the concept of human rights is foreign
to East Asian political traditions may be out of date” and “the functional egquigal
of some human rights practices can be found in Asian traditions” (Bell, 2006a, pp.
62-65). Specifically, Bell actually agrees with Donnelly that it does ndemat
whether the origin is in the West. Indeed, Bell thinks that the origination is not a
problem; otherwise his view and other views (such as Walzer’s view) are all
problematic because they also originate from the West. The real problem is, using
Donnelly’s term, whether human rights are only “applicable” in the West but not in
the East. Bell argues that the East Asian traditions affect the “appticadii human
rights in East Asia. He argues that East Asian traditions are importansbdabase
traditions determine that some rights (such as liberal rights) do not “appgst
Asia. No matter what “applicability” means, Bell disagrees with Rdlgrbecause
Donnelly thinks that East Asian traditions have nothing to do with the current debate
of human rights in East Asf&’ It is obvious that Donnelly’s claim on the origins and
his analogy on quantum physics does not save his argument from Bell's challenge—

his claim and his analogy are irrelevant to Bell's challenge at all.

125 Bell's point here is a reply to Donnelly (1999),62.
126 Dallmayr (2002) has a similar reply to DonnellgeSespecially Dallmayr (2002), pp.177-178.
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Donnelly has another reply (e.g., Donnelly, 2003, 2007) that focuses more on
the “strategic consideration.” Bell has also discussed this strataggaeration. Bell
thinks that Western views may hurt the promotion of human rights in East Asia. He
argues that “if the ultimate aim of human rights diplomacy is to persuade otliees of
value of human rights, it is more likely that the struggle to promote human rights can
be won if it is fought in ways that build on, rather than challenge, local cultural
traditions” (Bell, 2006a, p. 65). Indeed, he thinks that if we simply use liberalism or
other Western cultures as the only moral foundations for human rights, thenithere w
be several drawbacks (Bell, 2006a, pp. 65-72). This is why strategically, itas the
promote human rights in East Asia based on some East Asian cultural cbfftexts.

Bell's strategic consideration is thoughtful and considerate to people in non-
Western societies. Donnelly once pointed out that this strategic cotisideszat
most “a practical, not a theoretical argument”, and this strategicdewsagon does
not show that “culture trumps international norms” (Donnelly, 2003, p. 100). But it
seems that Donnelly also wants to give cultures several “stratetgs’in the human
rights debate, and so he introduces a “three-tiered scheme” to human rights: the
concept or substance of human rights; the interpretations of human rights, and the
implementation or form of human rights (Donnelly, 2003, pp. 93-98; 2007, p. 299).
Donnelly’s general idea is that cultures can affect the interpretatoinhea
implementation of human rights, but cultures do not affect the concept or substance of

human rights.

127 For further detail of this strategic consideratisee Bell (1996), pp. 652-660; Bell (2000), pp- 55
82; and Bell (2006a), pp. 65-72

170



What does he mean by the concept or substance of human rights? Donnelly
introduces it in Donnelly (2003) and explains it further in Donnelly (2007). Roughly,
he thinks that human rights in thimiversal Declaration of Human Righése
universal, equal and inalienable rights. He believes that this list is waliasis
different cultures have a consensus on such a concept or substance of human rights.
This is also where he applies the notions of “equal concern and respect,” fpuegla
consensus,” etc. For example, he claims that “The Universal Declaratieratjg
formulates rights at the level of what | will call tbencept an abstract, general
statement of an orienting valueOnly at this level do | claim that there is a consensus
on the rights of the Universal Declaration, and at this level, most appeals talcultur
relativism fail” (Donnelly, 2003, p. 94. His ltalics).

The interpretations and implementation of human rights are comparatively
more relative to different cultures. He believes that there can be different
interpretations of human rights among different cultures. He writegj¢tlar
human rights are like ‘essentially contested concepts,’ in which there is argigbst
but rather general consensus on basic meaning coupled with no less important,
systematic, and apparently irresolvable conflicts of interpretatiomssudh
circumstances, culture provides one plausible and defensible mechanism torgelec
interpretations (and forms)” (Donnelly, 2003, p. 96). He also thinks that there are
different ways to implement human rights in legal and political practicesn@ly,

2003, pp. 97-98).
In general, it seems that he can allow cultural differences in the level of

interpretations and implementation. He only insists that “My argument is for
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universality only at the level of the concept” (Donnelly, 2003, p. 97); “Human rights
are (relatively) universal at the level of ttencept broad formulations such as the
claims in Articles 3 and 22 of the Universal Declaration that ‘everyonékaght

to life, liberty and security of person” and “the right to social secufBonnelly,

2007, p. 299. His italics). In a word, he has a “strategic consideration” that cultures
may affect the interpretations and implementation of human rights, but the concept or
substance of human rights is still universal.

Note that even some human rights advocates think that Donnelly’s three-tiered
scheme to human rights is controversial. For example, Michael Goodhart thinks that
he agrees with “many of Donnelly’s substantive arguments” (GogdG08, p. 184),
but he also disagrees with this three-tiered scheme to human'fftts.for the
purpose of the discussion here, | only focus on Donnelly and Bell. Can this three-
tiered scheme successfully reply to Bell’'s challenge? Although Dorthetks that
his idea is affected by Belf® it seems that Donnelly cannot reply to Bell successfully.
Although Bell would probably agree that the interpretations and implemengdtion
human rights can be affected by cultural factors, he would not agree that the concept
or substance of human rights cannot be affected by cultural factors. Morefyeci
the challenge from Bell is that Donnelly’s concept of human rights in this-tilereel
scheme is Western-centric. Donnelly replies that the interpretations and the

implementation can be affected by cultures, but this reply is not really to theAioint

128 For the debate between Goodhart and DonnellyGseeihart (2008) and Donnelly (2008) for
further details.

1291n Donnelly (2007), Donnelly says that “The torfehis essay owes much to a long conversation
with Daniel Bell and Joseph Chan in Japan neadgaade ago. | thank them for the sort of deep
engagement of fundamental differences that reptesgr of the best and most exhilarating features
of intellectual life.” (p. 281)
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least, Donnelly needs a further explanation on why the concept or substance of human
rights is universal.

Such a further explanation can be found in another reply to Bell in Donnelly
(2007). No matter whether Donnelly describes Rawls’ ideas accurately, Bonnel
wants to argue that “human rights can be grounded in a variety of comprehensive
doctrines... Over the past few decades more and more adherents of a growing range
of comprehensive doctrines in all regions of the world have come to endorse human
rights—(but only) as a political conception of justice” (Donnelly, 2007, p. 290). That
is, his aim is to show that comprehensive doctrines in different cultures have an
overlapping consensus on the list of Uaversal Declaration of Human Righfse.,
the concept or substance of human rights). He also realizes that some values in
different cultures may be incompatible to human rights or may even reject human
rights. But he also reminds us that “virtually all Western religious aridgamhical
doctrines through most of their history have either rejected or ignored humai right
(Donnelly, 2007, p. 290), but now human rights are accepted in the West. He thinks
that other cultures may also be in a similar situation. For example, he WAemn
values—Ilike Western values, African values, and most other sets of values—can be,
and have been, understood as incompatible with human rights. But they also can be
and have been interpreted to support human rights, as they regularly are today in
Japan, Taiwan, and South Korea. And political developments in a growing number of
Asian countries suggest that ordinary people and even governments are increasingly
viewing human rights as a contemporary political expression of their dedpeat, et

cultural, and political values and aspirations” (Donnelly, 2007, p. 290). In other
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words, he thinks that Asian values either are being changed or can be changed, and so
he thinks that human rights are more and more acceptable in East Asia.

It seems that this reply from Donnelly is better than his other replies leecaus
Donnelly realizes that although values in some cultures conflict with humas, right
those values can be changed. Thus, he thinks that now more and more
“comprehensive doctrines” in different cultures have an “overlapping consensus” on
human rights. All of these points have at least partially responded to the challenge
that his argument is too West-centric. However, this reply still has $eveaknesses.
One weakness is that it is not clear what Asia values (or values in otherguitame
be changed and what values cannot be chafgdidivould probably argue that when
Asian values conflict with human rights, we should accept Asian values and deny
human rightsSince Bell considers that some human rights (such as liberal rights) are
only Western rights, he would probably argue that changing Asian values for these
rights is still too West-centric. At least, Donnelly needs a better exgarteere. In
other words, Donnelly needs to explain further how and why some Asian values can
be changed when they conflict with human rigAtisother weakness is that Donnelly
has not explained further what those “comprehensive doctrines” are; he atsi has
explained further how they have an “overlapping consensus “on human rights
(especially on liberal rights¥° Furthermore, it is not clear why using these notions

(comprehensive doctrines, overlapping consensus, etc.) can make his approach not

130 As | said before, Donnelly also claims that equaicern and respect is also a political conception
of justice. For example, he argues that “equal eamand respect, understood as a political cormepti
of justice, can be endorsed by a variety of comgmsive doctrines.” (Donnelly, 2003, p. 46). It &xdh
to tell whether he actually thinks that Dworkingual concern and respect is a comprehensive
doctrine or a political conception of justice.dtdlso quite unclear how these notions are retated
human rights. This is unclear because it seemdthtdlks about these notions differently in difar
writings.

174



West-centric. It is also quite controversial for Donnelly to argue tliffereint cultures
have an overlapping consensus on the whole list dittieersal Declaration of
Human RightsAs far as we know, the list is even controversial in the Western
cultures**! With all of these weaknesses, it is hard to say that Donnelly has
successfully replied to Bell's cultural challenge.

All replies from Donnelly to Bell appear to have some problems. In other
words, Donnelly’s original argument and his replies cannot refute Bellgralilt
challenge. But it does not mean that Donnelly has to agree with Bell and give up his
whole position. | suggest that Donnelly may use my arguments (Argument 4 to
Argument 7) to reply to Bell’s challenge. Donnelly can generaltgpicmy
arguments, and | see no reason why he needs to reject any premise of my@.gume
Moreover, Donnelly also agrees with my conclusions, i.e., physical secantles
liberties are human rights. He agrees with these conclusions becausal@gairity
rights and liberal rights are also in the list of haversal Declaration of Human
Rights Since Donnelly wants to argue for the whole list inuinéversal Declaration
of Human Rightshis conclusion has a longer list of rights than | have argued in this
dissertation. For example, he also supports social and economic rights, but | have not
discussed any of these rights in this dissertation. He also argues for unacuah
and inalienable human rights, but my dissertation only focuses on universal rights.

What Donnelly argues is more than what my arguments have shown, but at least my

131 For example, some may wonder whether social aodaenic rights are human rights.
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arguments can support a part of his position, i.e., physical securities anddiasstie
universal rights>?
More importantly, my arguments can reply to the cultural challenge. | have
explained why physical securities and liberties are minimal moralr#spand |
have also explained how these minimal moral demands can be found or developed in
some maximal theories in East Asian cultures. As | have argued in thed@sih sit
IS not necessary to require a consensus among cultures. All | ask is a ppssibili
find or develop those minimal moral demands in only some maximal theories of a
culture. Since physical securities and liberties are minimal values,Adtan values
that conflict with them should be given up. In a word, my arguments explain why
physical securities and liberties are human rights, and they also explaortreat
Asian values (i.e., the practical Confucian tradition) can be changed or denied.
Therefore, it seems to me that we may use my arguments to help Donnelly
reply to Bell's challenge. Although Donnelly’s replies cannot refuté<$Behallenge,
my arguments can refute Bell's challenge. In addition, my argumemtsupgort a
part of Donnelly’s position, which is that physical securities and libertees ar
universal rights. In other words, my arguments show that it is not reallyd&esic
to claim that physical securities and liberties are human rights. Thekusmn saves

at least a part of Donnelly’s position.

1321t may be possible to expand my arguments to suspeial and economic rights and equal and
inalienable rights, but this is out of the scopé¢his dissertation. Therefore, | leave them heik raot
discuss any of them in detail.
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Section 5.4 Beyond These Debates?

In the previous sections, | have discussed in detail how my arguments can
contribute to the debate between Bell and Taylor and the debate between Bell and
Donnelly. There are still many other debates of human rights, and | cannb&lesc
all of them in this dissertation. But | want to summarize some important points of my
arguments. In this section, | explain generally how my arguments carbatato
other approaches to human rights which also support that physical securities and
liberties are human rights.

Let me review some important features of my arguments. Arguments 4 to 7
provide some jointly sufficient conditions for physical securities and lilseloténg
East Asian rights and universal rights (human rights). In other words, if physic
securities or liberties meet all of the premises of the arguments, thear¢hegst
Asian rights or universal rights. Let me uses Argument 7 to illustrateasuview.
Argument 7 tells us that if liberties meet all of the premises, then ébeate
universal rights. The premises of Argument 7 are a jointly sufficient conddron f
liberties being universal rights. But Argument 7 does not say that its peeanesalso
necessary conditiorts® In other words, Argument 7 does not say that if liberties are
universal rights, then liberties meet all of these premises. The argumemiod éels
us whether liberties are or are not universal rights if liberties do notaneeir more
of these premises. In this sense, the premises of these arguments are g “pos

conditions” (i.e., if liberties meet all of them, then liberties are univeiggats) but

1331 do not exclude the possibility that some of thpeemises are also necessary conditions. But the
argument itself does not tell us whether any o$¢hgremises is a necessary condition; the argument
merely focuses on sufficient conditions.
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not “negative conditions” (i.e., if liberties do not meet any of them, then liberges a
not universal rights). This means that Argument 7 is neither a complete theary nor
complete justification to universal rights. Indeed, constructing a theoryamplete
justification is not a purpose of my project. The argument is only one way to show
that liberties are universal rights, but it does not exclude the possibility theatieer
also other ways to prove that liberties are universal rights. In other woglsnAnt

7 does not exclude the possibility that there are other necessary or sufficient
conditions for liberties to be universal rights, unless the other conditions exclude my
way to show that liberties are universal rights.

Of course, it does not mean that my arguments are compatible with every
approach to human rights. Indeed, the main purpose of these arguments is to refute
Bell's approach to human rights. Bell and others believe that cultural fattousd
be “limiting the set of human rights” (e.g., Bell, 2006a, p. 73). More preciselly, B
and others believe that liberties are not universal rights because libertfest with
some East Asian cultural factors. The general reasoning behind their view is
conflicting with some cultural factors is a sufficient condition for X not baing
universal right. In other words, if X conflicts with some cultural factors, thenrii
a universal right. By the logic rule of contraposition, non-conflict with cultucabfa
is a necessary condition for X being a universal right. However, such a view is
refuted by my arguments. My arguments have shown that when X (physical securiti

or liberties) fulfill all premises of my arguments, then it is alreadfycseit for X

13%Based on the same reasoning, Argument 4 is onlyuaryeto show that physical securities are East
Asian rights; Argument 5 is only one way to shoatthhysical securities are universal rights; and
Argument 6 is only one way to show that liberties Bast Asian rights. These arguments do not
exclude the possibilities that there are other viaysrove the same conclusions.
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being a universal right. If X is a universal right, but X conflicts with someiallt
factors, then non-conflicting with cultural factors is not a necessary conditidn for
being a universal right. This explains why physical securities and libarie
universal rights, even though physical securities and liberties conflictovith s
cultural factors (such as the practical Confucian tradition).

We now find that my arguments do not deny other ways which also show that
physical securities and liberties are universal rights (unless the agerdeny my
arguments), but my arguments show that it does not matter whether physical
securities and liberties conflict with some cultural factors. In gértra means that
my arguments have the following important function. There are many different
approaches to human rights. Some of them are not directly related to or do not
concern the East and West debate on human rights. But, it is not hard to imagine that
Bell or others would argue that those approaches are too West-centrit. ahave
main function of my arguments is that if my arguments and these approaches t
human rights are compatible, then at least these approaches do not need to concern
whether their approaches are too West-centric. Let me use two recent hpproac
human rights to illustrate my view here.

Recently, James Griffin (2008) and Charles Beitz (2009) have developed two
different approaches to human rights. Let me discuss Griffin’'s approathAfr|
mentioned earlier (chapter 3, section 3.4), one of the human rights traditions is that
human rights are somehow derived from dignity. Griffin also follows this toaditi
and he tries to interpret dignity further. He thinks that there are two grouniis for

account of human rights: “personhood” and “practicalities”. In his account, dignity
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interpreted as “personhood”, which is further interpreted as “normative agency”
(Griffin, 2008, pp. 29-367). He also divides “normative agency” into three
components: “autonomy” (Griffin, 2008, pp.149-158), “liberty” (Griffin, 2008, pp.
159-175), and “minimum provision” (Griffin, 2008, pp. 176-187). Based on some
practical considerations (i.e., “practicalities”, see Griffin, 2008, pp. 37-39),muma
rights are justified by this account. In his own words, “Human rights can thenrbe see
as protections of our human standing or, as | shall put it, our personhood” (Griffin,
2008, p. 33). According to such an account, human rights are universal because “they
are possessed by human agents simply in virtue of their normative agencyh(Griff
2008, p. 48).

Beitz thinks that Griffin’s account is a naturalistic account, which holds that
“human rights belong to human beings ‘as such’ or ‘simply in virtue of their
humanity™ (Beitz, 2009, p. 49). Beitz disagrees with such an apprdadhstead, he
argues for a “practical” approach that is grounded on the international order. He
writes, “A practical conception takes the doctrine and practice of human rights as we
find them in international political life as the source materials for constoua
conception of human rights. It understands questions about the nature and content of
human rights to refer to objects of the sort called ‘human rights’ in international
practice” (Beitz, 2009, p. 102). According to this accobatman rights are universal
because human rights are based on the international politics and internation&forder.

Since the purpose here is not to discuss or compare these approaches, | am not

going to discuss or compare them in detail. Let me focus on how they meet the

135 For Beitz's comment on Griffin's account, see B€2009), pp. 59-68.
136 |n addition to Beitz (2009), see also Beitz (2001)
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cultural challenge, such as the one from Bell. None of these approaches g direct
relevant to the East and West debate on human rights, but both of them can be treated
as too West-centri&riffin thinks that human rights are justified by his personhood
account, and Beitz thinks that human rights are justified by international aidifec

Both of them do not concern East Asian cultures. Griffin’'s explanation on
personhood is based on Western moral and political philosophy (e.g., Kant's
philosophy). Beitz’s international political account is also West-centoalse the
international political status he describes is mainly shaped by the Westdan For
example, he argues that the norms of human rights he wants to argae=for *
expressed in the main international human rights instruments—the Universal
Declaration of 1948 and the major treaties intended to give legal effect to its
provisions” (Beitz, 2009, p. 8). But this is exactly what Bell and others argue
against—they think that tHgniversal Declaration of Human Righis also West-
centric. For example, Bell argues th&irice the UDHR [i.ethe Universal

Declaration of Human Righfsvas formulated without significant input from East
Asia, it is not always clear to East Asians why the UDHR should constitute ‘our
human rights norms ... Although the UDHR is normatively binding, most East Asian
states endorsed it for pragmatic, political reasons and not because of a deeply he
commitment to the human rights norms it contains” (Bell, 2006a, g->68)a word,

the approaches from Griffin and Beitz would both be considered as West-centric

approaches. This is a cultural challenge to Griffin and Beitz.

137 Bell realizes that a Chinese representative nfighie contribute to the idea of the article 1 of the
Universal Declaration of Human Rightsut Bell thinks that this is not enough to shbwattthe
Universal Declaration of Human Righisnot a Western product. See Bell (2006a), p4686ee also
Twiss (1998, p. 41) for the detail of how East Asi@ontribute to theniversal Declaration of
Human Rights.
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Griffin and Beitz may be able to reply to such a challenge by their own
arguments, and there may be more than one way to reply to this cultural challenge,
but the focus here is what my arguments can do for them. For the purpose here, let us
assume that their approaches can accept my argunfanisafguments are
compatible with their approaches, then these approaches can definitelyriyay t
cultural challenge successfully and easily. The key point is that my anggiaceept
other approaches which also show that physical securities and libertresreae
rights. If their approaches also accept other arguments such as mine, them rioey
need to worry the cultural challenge. This is because my arguments hawdy alre
successfully refuted such a challenge. In general, this means that amgchptor
human rights that can accept my arguments can refute the cultural chabeiige

| admit that what | am saying here is simply an abstract and geoduribn,
and | have not discussed whether my arguments are compatible with Griffin’s and
Beitz's approaches (this is another topic and beyond of the scope of the East and
West debate on human rights). But my purpose here is not to discuss the detail of
these approaches. | simply want to illustrate how my arguments in generalgan he
other approaches to human rights. In conclusion, since my arguments can allow other
ways to show that physical securities and liberties are human rights, and my
arguments refute the cultural challenge, any approach to human rights the¢egatn a
my arguments can also refute the cultural challenge easily. This is another
contribution and application of my arguments to the East and West debate on human

rights.
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Section 5.5 Summary and Conclusion

In this chapter, | have explained some applications of my arguments (i.e.,
Argument 4 to Argument 7). The general idea is that my arguments can corttrsibute
some approaches to human rights in the East and West debate on human rights. | have
discussed in detail what my arguments can do to the debate between Bell and Taylor
and the debate between Bell and Donnelly. | have discussed why their original
approaches cannot successfully reply to Bell’s cultural challenge, and yiow m
arguments can help them to refute Bell's challenge. | have also surmadsoine
special features of my arguments, and then | have explained how my arguments in
general may help other approaches to human rights. All of these points have
concluded the applications and contributions of my arguments in the East and West

debate on human rights.
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Chapter 6: Conclusion

In this dissertation, | have developed arguments which explain why physical
securities and liberties are East Asian rights and (universal) human Bgids “the
East Asian challenge to human rights” claims that liberties are not hughas ri
because they are not East Asian rights, my arguments also successitglyirefEast
Asian challenge to human rights.

Although the East Asian challenge to human rights has some problems, this
does not mean that it is not worthwhile to discuss it. On one side, most philosophers
of human rights in the English-speaking world do not pay attention to East Asian
culture or Asian philosophy. Even Walzer or other “communitarians” do not discuss
Asian philosophy very deeply. On the other side, philosophers in East Asia usually
focus solely on the contents of East Asian cultures, but they seldom explain clearly
how East Asian cultures are related to human rights. Daniel Bell's Bast A
challenge to human rights is significant because he explains comparai@azly c
how East Asian cultural contexts seem to show that liberal rights are nom higmts.

In this sense, it is worth discussing the East Asian challenge to humanimigletail.
This is why | have discussed Bell's arguments in chapter 2 in depth. | haussgidc
that his arguments show us not only how cultures abstractly affect the jtistifich
rights, but also how liberties seem to conflict with values in Asia. He concludes tha
physical securities are human rights (and hence also East Asian riglais3dérey

are minimal values, and liberties are not East Asian rights (and hence not human

rights) because they conflict with some East Asian cultural contexts.
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Bell's arguments of physical securities and liberties are quite $paciddell
has not successfully defended his arguments and conclusions. | agree that physic
securities are human rights (and hence also East Asian rights) becaum® they
minimal values, but | do not agree that liberties are not human rights (and hence not
East Asian rights) because liberties conflict with some East Asianautturtexts.

In chapters 3 and 4, | have developed my own arguments to support my view. In
chapter 3, | have discussed the notions of minimal values in depth and have
developed two arguments which show that physical security rights are East Asia
rights and universal rights. In other words, the premises of these argumenisthre |
sufficient conditions for physical securities being East Asian rigidaiversal
rights. In chapter 4, | have applied a similar reasoning to liberties. langued that
liberties are essential necessities of dignity, and | have also almididbérties do

not conflict with all East Asian cultural contexts. Then | have developed two other
arguments which show that liberties are East Asian rights and universal rigée¢sl B
on these arguments, | have proved that Bell is mistaken to claim that §ilzdiaot
universal rights because they are not East Asian rights.

In chapter 5, | have discussed the contributions of my arguments to the debate
between Bell and Taylor and the debate between Bell and Donnelly. In géneral,
have also explained how my arguments may help other approaches to human rights.
This explains how my arguments contribute to the East and West debate on human
rights.

As | have mentioned at the beginning of this dissertation, there are many Eas

and West debates on human rights, and | have only focused on one of them, i.e.,
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whether physical securities and liberties are human rights. But in additios to thi
debate, the East and the West also have many other debates on human rights. Let me
mention three of them here. First, | have only provided some jointly sufficient
conditions for physical securities and liberties being human rights, but one may
wonder what the necessary conditions are for physical securities atieditxeing

human rights. Second, while my dissertation only focuses on civil and politilctd, rig
some may also wonder whether both the East and the West agree that social and
economic rights (such as property rights, subsistence rights, etc.) are hgim&omr

not. Indeed, Bell has also discussed property rights (e.g., Bell, 2006a, pp. 231-280)
and subsistence rights (e.g., Bell, 2006a, p. 64, pp. 76-78), but | have not discussed
his view on these rights in this dissertation. Third, some people think that the East and
the West have different priorities on different rights. For example, Bpllearthat in

the East, social and economic rights have a higher priority than civil and politica

rights (e.g., Bell, 2006a, pp. 55-62). Such a debate does not focus on which rights are
human rights and which rights are not human rights; it focuses on which rights are
more important and why they are more important.

Although my dissertation does not discuss any of these three debates directly,
it is possible that my arguments in this dissertation can be used in these dedates.
example, one may argue that some of the premises in my arguments are also
necessary conditions for physical securities and liberties being humes Bgked
on the same reasoning of my arguments for physical security rights andridleis|
one may also argue that property rights or subsistence rights are also humsan rig

One may even argue that all of these rights are all equally importanisedbay are
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all minimal values. All of these debates are possible research topicsabiat |
forward to continuing in the future.

This dissertation can be considered as a first attempt at constructing a theory
or a complete justification of human rights. This dissertation can also be cedside
as a first step to solve different East and West debates on human rights. There
remains much to be done before a theory of human rights is fully developed. | leave

these works for another time.
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