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Abstract

The thesis starts in Chapter 1 by providing the kgesund to the
development of the Thai copyright exceptions anel plnospective Thai-US Free
Trade Area (FTA) Agreements. In Chapter 2, | idgritiree major problems which
arise from the inappropriate and unclear educaltiexeeptions of the Thai CA 1994.
The first problem is that the copyright law and ésceptions cannot effectively
protect the economic interest of copyright ownersrather reduce the effectiveness
of the copyright protection regime in Thailand agsult of three factors: the unclear
educational exceptions; the problematic approatbebe copyright exceptions of
the Thai IP Court; and the lack of a copyright ecling society (CCS) and a
licensing scheme system in the Thai education seEhe second problem is that the
Thai educational exceptions do not properly proteetmoral right to be recognized
as the author of the work in both the general agdadl contexts. Finally, they do not
support the long-distance education and lifelongrimg policy of the Thai
government as well as preventing educational ingtits, teachers and students from
the benefit of new digital technologies.

The thesis recommends that the following tasks dreiex] out in order to
solve the above problems. First, reforms must béema the educational exceptions
in the Thai CA 1994 in order to make them morerigste and limited than at
present. For instance, a clear limitation, a prioiv on multiple reproductions, and
a requirement of sufficient acknowledgment mustirserted into the educational
exceptions of the Thai CA 1994. Second, | recommtiedintroduction of digital
copyright provisions on Technological Protectionadderes (TPMs) and Electronic
Rights Management Information (RMIs) into the Tlaipyright system. This is
necessary in order to ensure that educational rat&an be made readily available
online for distance education purposes with appatgmprotection. These can also
protect the economic interests of copyright owniarshe digital environment by
ensuring that only authorised persons access edaoabhmaterials, not the public in
general. Nevertheless, it is also necessary torerghat non-infringing uses for
educational purposes provided in the copyright pticas of the Thai CA 1994 will
be exempted from the violation of the prospecti®MTand RMI provisions. Third, |
argue that legislative reform to the educationaegtions and the introduction of the
TPM and RMI provisions alone cannot completely sallie problem because the
increased numbers of copyright infringements in Tim&ai education sector result
from both the unclear exceptions and the lack €GS. Thus, the reforms of the
exceptions and the introduction of new law mustcheied out together with the
establishment of the CCS and a licensing schemimys the Thai education
sector. Nevertheless, the establishment of the @{@f®ut any legal controls upon
its activities would result in further problems, koontend that such establishment
must be done together with the introduction ofgutation and a governmental body
to prevent the CCS from abusing its licensing saheon its powers in an
anticompetitive way. Finally, the thesis points sateral useful lessons arising from
the study of the Thai copyright exceptions whichuldobenefit global copyright
protection and other countries.

| have sought to state the law as it stood at tigeog September 2010.
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Chapter 1

Introduction

Copyright exceptions are one of the problematiasiia the Thai Copyright
Act 1994 (henceforth Thai CA 1994) because manyipians in this area are
unclear and uncertain. Further, some of the prorssiseem to impair the incentive
for creativity and economic interests of copyrightvners. Also, the current
educational exceptions are outdated and need ttebeloped because they cannot
properly protect copyright in the digital environmbie The reason why these
educational exceptions cannot apply in the dig#atironment and do not support
the use of digital technologies is because theyevegracted at a time when such
technology was not available or not widely accdesior educational purposes.
Thus, its scope was defined in the context of tecational environments that
existed at that time.

The exceptions to an infringement of copyright r@gulated in sections 32 to
43 of the Thai CA 1994. These copyright exceptioas be classified into three
categories. The first category is the general da or the two pre-conditions in
section 32 paragraph 1, which provides that anagetinst a copyright work of
another person which does not conflict with a ndrengloitation of the copyright
work and does not unreasonably prejudice the fagie right of the owner of
copyright shall not be deemed an infringement gycight. The second category is
the exceptions in the list of permitted acts intisec32 paragraph 2, which consists
of eight permitted purposes or uses that can bdieappo all types of works:
exceptions for research and study; private usi¢ism and review; reporting current

events; use in judicial or administrative procegdinreproduction by teachers for



instruction purposes; reproduction by educationstiiutions; and use in assignments
or examinations. The third category is the spe@ficeptions in sections 33 to 43,
which can only apply to specific types of use ataia purposes: exceptions for use
as reference; for use by librarians; for use obmguter program; for use of dramatic
and musical works; for use of artistic works; feewf architectural works; for use of

cinematographic work; and for government use.

However, the thesis will not consider all copyrigixceptions but only those
relating to education. Thus, the scope of the shesil be limited to the following

exceptions:

e First, the general conditions or two preconditionsection 32 paragraph 1.

e Second, four exceptions from the list of permittadts in section 32
paragraph 2 which are: exceptions for researchstumtly in paragraph 2(1),
for teaching purpose in paragraph 2(6), for repctidn by educational
institution in paragraph 2(7), for use in assigntmen examination in

paragraph 2(8).

e Third, two specific exceptions which are related @ducation are the
exceptions for use as reference in section 33 aoéptions for library use in

section 34.

The main objects of the thesis are: 1) To identifg problems with the
educational exceptions under the Thai CA 1994 aedhamstrate that these

exceptions need to be developed; 2) To suggestenmmend about what should



be changed and developed in order to solve thelgsb and achieve better

protection for copyright owners in the Thai edugatsector.

In Chapter 1, | provide an introduction which expsathe structure of the
thesis as well as the necessary background toesearch questions. This involves
looking at the role of copyright exceptions in nmtaining the balance between the
economic interest of copyright owners and the publiterest, starting with
provisions in the Berne Convention, the TRIPs Agreset, and the WIPO Copyright
Treaty. Then, | develop the policy objectives whaim at solving the problems in
Thailand. This Chapter also explains about the ldgweent of copyright law and the
exceptions in Thailand, while at the same time destrating that the educational
exceptions in Thailand are closely related to tie ddpyright law in terms of their
historical development. It also identifies sometdeas of the UK copyright law
which still appear in the Thai copyright systempiovides background about the
prospective Thailand-US Free Trade Agreement (FEXplaining what FTAs are,
those that already exist, and why Thailand is urpgtessure from the US to enter
one. This chapter investigates several reportshenThailand-US FTA and then
argues that since the Thai government has a sttesge to sign the FTA with the
US in order to gain huge economic advantages ftpinis unavoidable for Thailand
to improve its copyright law and the exceptionsrteet the new standard under the
prospective FTA. It is clear that after the prospective FTA witle tHS is reached,
the development of the Thai copyright law and itceptions will be highly
influenced by the US copyright law because moshefUS FTAs contain copyright

provisions with strict standards modelled after th® Copyright Act, especially

! TDRI Report on the impacts of Thailand-US FTA 2088d OSMEP Report on the impacts of
Thailand-US FTA 2005.



those provisions relating to the technological @cabn measures (TPMs) and rights
management information systems (RMIs). Therefofethe UK experience on

copyright exception is related to Thailand in teraishistorical development, the
experience of the US on copyright exceptions islavant exemplar for Thailand in
terms of the future development of copyright laviisTis also the reason why the
thesis looks at the experiences of the USA andUKewith copyright law and

exceptions in a search for solutions which can fy@ied to solve the problems in

Thailand.

In Chapter 2, | begin by looking at the three mgjooblems in the Thai
education sector which arise from the inappropriated unclear educational
exceptions under the Thai CA 1994. The first peabls that the copyright law and
its exceptions cannot effectively protect the ecoitointerests of copyright owners
and provide incentive for creativity. In this aspelcidentify three factors which
make the Thai copyright law and its exceptions fewive in protecting the
economic interests of copyright owners: 1) the eackducational exceptions; 2) the
problematic approach of the Thai Court; and 3)l#u& of a Copyright Collecting
Society (CCS). Then, | look at a second problerat the educational exceptions
under the Thai CA 1994 do not support the morditraf the author to be identified
as the creator of the work under Article 6bis of BBerne Convention since they
allow the reproduction of copyright materials to dmne without giving a sufficient
acknowledgement of the author and the work. Forthivel problem, | demonstrate
that the educational exceptions are an obstacléhéodevelopment of lifelong
learning and long-distance education in Thailandvai as preventing the use of

digital technology in the Thai educational secidris is because they only allow the



distribution of the educational materials by teashend educational institution to be
done in a class or in an educational institutiantteey cannot cover the situation
where the institutions distribute such materialotay-distance learning students via
electronic means outside the institutions.

After | identify the problems which arise from tleelucational exceptions
under the Thai CA 1994, | contend in Chapter 3 ithhatrder to solve these problems,
it is necessary to make the exceptions more rés&iand limited than at present.
Several changes need to be made to the exceptidhs iThai CA 1994 in order to
make them more restrictive. First, the two condiian section 32 paragraph 1,
which come from the three-step test in Article H3tlee TRIPs Agreement and
Article 9(2) of the Berne Convention, should notdmplied as a general exception
and should be removed from the law, because thikescause of ambiguity and
uncertainty about the exceptions as a whole. Se@aldar limitation on the amount
of reproductions and a clear prohibition on mudtiptproductions should be inserted
into the educational exceptions in the list of péed acts and the specific exception
for library use. Also, some educational exceptinaesd to be reformed because they
allow the reproduction of educational materials tbg users to be done without
giving proper acknowledgement of the author ontleek. Importantly, the exception
for educational institutions which does not alloeproduction by teachers and
educational institutions to be made and distribugatside the class or educational
institution need to be reformed in order to suppbe policy of long-distance
education and lifelong learning of the Thai goveemi

In Chapter 4, | argue that the introduction of @igcopyright provisions such

as the TPM rules is very necessary in order to antee that the educational



materials can be made readily available onlinedfstance education purposes with
appropriate protection. This chapter indicates thaMs are useful in protecting
copyright works in the digital environment in terrm$§ preventing unauthorized
access to the works, so it is necessary to havprthesions which can protect TPMs
from an act of circumvention. However, there isoaaern that the TPM provisions
seem to undermine non-infringing uses under copymgceptions by preventing the
application of the copyright exceptions. Thus, tthapter investigates the impacts of
the TPM provisions contained in the US FTAs, US DM@nd UK CDPA on non-
infringing uses under copyright exceptions. In orde prevent such impact,
exceptions to these TPM provisions are very imporgecause they can ensure that
any non-infringing uses for educational purposedeurctopyright exceptions will be
exempted from the violation of the TPM provisiohsthis aspect, | contend that the
appropriate model for digital copyright protectionust enable the copyright
exceptions in the education area to develop aldegshe exceptions to the
prospective TPM provisions.

In Chapter 5, | consider issues relating to the &Mlnlike the TPM
provisions, the RMI provisions do not have problemi non-infringing uses under
copyright exceptions because they only focus onirtf@mation that identifies the
works and copyright owners, so the users can upgright works for educational
purpose under copyright exceptions without any lgobas long as they leave the
RMI or any digital information intact on the workbkat they use. This Chapter
indicates that the RMIs are very important in suppg the protection of moral
rights and also tracking down the infringers in ihgital environment. This is

because RMIs contain information about the copyrmhners and works which is



very necessary for distributing the works in thgitdd environment. Thus, in order to
protect the moral right in both hard-copy and dilgdontext effectively, the insertion
of the requirement of sufficient acknowledgemertoithe educational exception
recommended in Chapter 3 must be carried out tegetith the introduction of the
provisions on the protection of the RMIs. | alsmiand that although the standard of
the RMI provisions contained in the US FTAs is lowean that of the US DMCA, it
seems to meet the minimum standard of the RMI ptiote under the WCT.
However, even though the provisions in FTAs haveaaly met such minimum
standards, | still recommend in this Chapter tloahes changes can be made to such
provisions in order to allow them to function meféectively.

In Chapter 6, | argue that the reform of the exosgt alone cannot
completely solve the problem because the Thai IBrtGodicated in many decisions
on copyright exceptions that the increased numbkecspyright infringements in the
Thai education sector result from both the unclesreptions and the lack of a
copyright collecting society (CCS) in this afe@he Court observed that the absence
of the CCS in the Thai education sector makes fiy \difficult for users and
photocopy shops to obtain licences for the usalatational materials, so they have
no choice but to reproduce the materials withoidgrgrermission from the copyright
owners® This Chapter demonstrates that in order to sohese problems, the
exceptions need to be reformed alongside the ¢staidnt of a CCS. The Thai
government should follow the UK approach which aades that the exceptions will
not apply if a licensing scheme from the CCS isilalsée, while the educational

exceptions should be designed to encourage therighpywners to participate in

2 The IP&IT Court Decision No. 784/2542 (1999) atk iP&IT Court Decision No. 785/2542
(1999).
® Ibid.



the CCS and its licensing schemes. However, |@stend that there is the need for
a regulatory and governmental body to prevent tB& @om abusing its licensing

scheme or its powers in an anti-competitive way.

In Chapter 7, | conclude all lessons from the stoflfhe Thai copyright
exceptions in the thesis which could be usefubfobal copyright protection and the
development of national copyright protection inestbountries. For example, one of
the lessons is that the legislative change to ¢gbtyexceptions alone may not be
enough to solve the problem in one country, espgciehen the causes of the
problem are linked to several factors. So in otdesolve such problem, more than
one method in addition to legislative changes mightneeded. Also, some useful
lessons from the study of the TPMs and RMIs and lkeson about the
implementation of the three-step test will be dssad. Finally, | also consider the
question of whether or not the role of copyrighteptions is likely to change in the
future and what future trends are likely to betfa role of educational exceptions in

Thailand.

1.1) The role of copyright exceptions and the polic  y objectives

Although copyright law grants an exclusive right éopyright owners, it also
provides the exceptions to the exclusive rightsufeers to access and use copyright
works in certain circumstances. In this aspect,Réfaldentifies the role of copyright
exceptions in balancing private and public intey@st a means to promote innovative
societies: He observes that the primary justification for rgiag limited property

rights in the form of copyright is that such prege will benefit the society as a

4 Walker 2001, at 9 -10.



whole by promoting innovation and creatriThe copyright system at both
international and domestic levels has thereforeglsbto strike a delicate balance
between maintaining the incentive for creativity gnptecting the economic interest
of copyright owners and protecting the public iastrin access to the materials and
information® In this aspect, the exceptions to the exclusightsi will play an
important role in protecting the public interestdipwing the public to access or use
copyright works in certain circumstances withoutipg remuneration fees and
without infringing the exclusive rights of the owsé Without the copyright
exceptions, it would be practically inconvenient the users to obtain copyright
materials because they may have to ask for pemonissid pay for using materials in
every case regardless of whether the amounts adres@rge or small. In this aspect,
the copyright exceptions help the public to elinentghe transaction costs such as
licensing fees or remuneration fees because ipthipose of such uses falls under
the certain circumstances of the exceptions, therréproductions for such purpose
can be done without paying royalty fees. Thus,ntbgon of balancing the interest
between the copyright owners and the public cafunattion or operate in practice
without copyright exceptions as a tool in protegtihe public interests.

The notion of balancing the interest between cgpyrowners and the public
has long been recognized at both international aodhestic levels. Most
international copyright treaties contain provisiowbich aim at balancing these
interests. For instance, the notion of balancinglmaseen clearly in Article 9 (1) and
(2) of the Berne Convention. Article 9(1) strengthiehe exclusive right of authors

by providing that authors of literary and artisttorks shall have the exclusive right

®> Walker 2001, at 9 -10.
® Ibid.
" Okediji 2000, at 84.



of authorizing the reproduction of these works iy ananner, while Article 9(2)
favour the public interest by allowing the membeurmtries to create the exceptions
to the reproduction right in their domestic lawisltbelieved that a common concern
over public interest in the widest disseminationndbrmation served as the rationale
behind the exceptions in Article 9 and the copyrighceptions are a tool to maintain
the balance between private interest and publérést’

However, it is important to note that although éldi 9 (2) of the Berne
Convention allows the member countries to creageetkceptions in their domestic
law as a tool to maintain the balance, it also @mst the conditions known as the
three-step test which exerts direct control overycght exceptions under national
copyright laws or imposes constraints within whigtional legislation may provide
for exceptions. In this vein, Article 9(2) requires that the extieps to the right of
reproduction in the countries of the Union musi k& limited to certain special
cases; (2) not conflict with a normal exploitatiai the work; and (3) not
unreasonably prejudice the legitimate intereststhef author® This means that
national legislators must ensure that the exceptiomder national copyright laws
comply with the test. If the national legislatoesl fto ensure compliance with the
test, then such exception might be subject to #estgee from other countries in the
WTO Dispute settlement proceeding. For examplethm WTO Panel decision
WT/DS106, an Irish collecting society filed an atijen to the European

Commission directed against the exceptions in @ecilO(5) of the US Copyright

8 Okediji 2000, at 84.
° Senftleben 2004, at 82, 118.
19 Article 9(2) of the Berne Convention.
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Act.** After commencing a comprehensive investigatiottheflegal situation in the
USA, the Commission filed WTO dispute settlemerttceedings against the US for
breach of the Berne Convention and the TRIPS Agee¢non behalf of their
member states and contended that two exceptionsedtion 110(5) of the US
Copyright Act, which permit the playing of radio datelevision music in public
places without the payment of a royalty fee undertain conditions, were
inconsistent with US obligations under the Berne@mtion and TRIPs.

In the WTO dispute settlement proceedings, the IRatamined whether the
‘homestyle’ exception in sub-paragraph (a) and ‘thesiness’ exception in sub-
paragraph (b) of section 110(5) of the US Copyrifytit satisfy the three-step te$t.
It found that the ‘homestyle’ exception met the uiegments of the test, but the
‘business’ exception, which allows the amplificatiof music broadcasts without an
authorization and a payment of a royalty fee bydfogervice and drinking
establishments and by retail establishments, didneet the requirements of the test.
So the Panel recommended that the US bring itaritmconformity with the three-
step test. The three-step test and this WTO Paeakidn are very relevant for
Thailand because the second and third criteriaheftéest were incorporated into
section 32 paragraph 1 of the Thai CA 1994 as maitons for specific exceptions
and the exceptions in the list of permitted acttsoAthe WTO Panel decision
contains an interpretation of the three-step tdsthvis viewed by many countries as
a guideline on how to apply the test, so | willadiss the issues relating to the three-
step test and the WTO Panel decision WT/DS106 irerdetail in Chapter 2 and 3

of the thesis.

» The WTO Panel Decision No. WT/DS160 (2000); See &/ TO Panel Report on section 110(5) of
the US Copyright Act (2000) (WT/DS160/R), Part Hdh
12 |bid.

11



The goal of maintaining the balance between theseipg of interest in
Article 9 of the Berne Convention and the thregsést were later incorporated into
the TRIPs Agreement through Article 9 (1) of thelP®&which requires its members
to comply with Articles 1 through 21 of the Bern®r@ention (1971). In other
words, the notion in Article 9 of the Berne Conventwas incorporated into the
TRIPs Agreement by reference and as a result, tambars of TRIPs must also
comply with Article 9 of Berne Convention. The rastiof balance through copyright
exceptions and the three-step test was not onlgrpocated into the TRIPs by
reference but also embodied in Article 13 of thdFAg&RAgreement. In this instance,
in its Article 13 TRIPs repeats the words of Ai€(2) of the Berne Convention and
allows the members of the Agreement to create exuepto the exclusive rights
provided under the TRIPs but is also subject tadirect control of the three-step test
in Article 131 Further, the World Trade Organization (WTO) statieat the TRIPs
Agreement also aims to strike an appropriate baldrycrecognizing in its Article 7
that the protection of intellectual property showlohtribute to the promotion of
technological innovation, the transfer and dissestnom of technology, the mutual
advantage of users and producers of technologinalvledge and in a manner
conducive to social and economic welfare and to adarze of rights and

obligations** It emphasizes that finding a balance in the ptitecof copyright

13 Article 13 of the TRIPs Agreement also contains three-step test. It stipulates: ‘Members shall
confine limitations or exceptions to exclusive tigto certain special cases which do not conflith w

a normal exploitation of the work and do not unozebly prejudice the legitimate interests of the
right holder'.

1 WTO Report on pharmaceutical patents and TRIP=ément 2010; See also WHO Report on
TRIPs Agreement and pharmaceuticals 2000, at 27.
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between the short-term interests in maximizing s€@d the long-term interests in

promoting creativity and innovation is the goatieé TRIPs Agreemerit.

Similarly, the objective of maintaining a balanceArticle 9 of the Berne
Convention and the three-step test were also icatpd into the WIPO Copyright
Treaty (WCT) by reference. Pursuant to Article ref WCT, the contracting parties
must comply with Article 1 to 21 of the Berne Contien. Like the TRIPs
Agreement, the WCT does not only require its cantitng parties to comply with
Article 9 of the Berne Convention by reference &isb repeats the words of Article
9(2) again in its Article 10 which provides thatnt@cting parties may, in their
national legislation, provide for exceptions to thghts granted to authors of the
works under this Treaty but such exceptions are aifject to the control of the
three-step test embodied in Article f0Moreover, the preamble of the WCT makes
it clear that the Contracting Parties must recagriizhe need to maintain a balance
between the rights of authors and the larger puhbtierest, particularly education,
research and access to information, as reflectétkiBerne Conventiort”.

Although most international copyright treaties wllotheir contracting
countries to have different copyright exceptionghair national copyright laws in
order to maintain their own unique balance, thélemm is that such balance between
protecting the economic interest of copyright oveniarorder to encourage incentives

for creativity andserving public interest in the dissemination of wiexige through

> WHO Report on TRIPs Agreement and pharmaceut2@B0, at 27; See also WTO Report on
pharmaceutical patents and TRIPs Agreement 2010.

'8 Article 10 of the WIPO Copyright Treaty also cdngathe three-step test. It stipulates: ‘Contragtin
Parties may, in their national legislation, provide limitations of or exceptions to the rights grad

to authors of literary and artistic works undeistiireaty in certain special cases that do not wbnfl
with a normal exploitation of the work and do noteasonably prejudice the legitimate interests of
the author’.

" The preamble of the WIPO Copyright Treaty.
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the copyright exceptions cannot be achieved e&ilis is because the appropriate
point of the balance can be different in each cyumtependent on each country’s
underlying philosophy and objectives for copyrigiibtection'® Guibault explains
that the copyright exceptions should reflect thechef society to use a work against
the protection on the economic interest of copyriglvners but this weighing
process often leads to different results in eacntty because the potential conflict
between the interests of copyright owners and thidip interest can take place at
different levels and grounds in each couffrifhe different balance between each
country lies in the legislator's assessment ofitjgortance of a particular exception
for society in relation to the need to provide the payment of an equitable
remuneration to the copyright owners in order tontaén incentives for creativits’
The outcome of this evaluation will most often detgme the form of the exception.
Nevertheless, many scholars believe that copyregteptions should be
based on a public policy objective and the needshef public. For example,
Reinbothesuggests that copyright exceptions should be based public policy
objective such as public education, public securijmd so of? Ricketson
emphasizes that some clear reason of public pedicgecessary to consider an
exception a special cas®Likewise, Senftleben stated that exceptions shdeld
based on a specific policy objective such as puiecatior?* Burrell and Coleman
give an example of the need for the public to hénee exception for educational

institutions and the libraries on the basis thiatalies have an essential role in the

18 Senftleben 2004, at 145.
19 Okediji 2000, at 79.

20 Guibault 2002, at 27.

2L |bid.

22 Reinbothe 2002, at 124.
2 Ricketson 1987, at 482.
24 Senftleben 2004, at 145.
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dissemination and preservation of knowledge anduwulfor the public, while
educational institutions have an important role groviding the public with
opportunities for learning and developing their kiexige actively; so there is a
justification for providing them with special treant under the copyright
exceptions? It can be assumed that the copyright exceptioasiasigned either to
resolve potential conflict of interests between yea@ht owners and users from
within the copyright system or to implement a marr aspect of public polic¥.
This means that the decision to set limits to thelusive right of copyright owners
through the exceptions must be based on clearypodasons or the needs of the
public, such as promoting education and the dissation of knowledge and
information among members of society at large.

Similarly, the UK Intellectual Property Office (IBbserved in its 2007
report on ‘proposed changes to copyright exceptidhat in determining the
appropriate balance between exclusive rights andp#ons, it is a basic principle of
copyright policy that the result should be in thiblic interest® In determining what
is in the public interest, the government must hetaa number of policy goals,
including educational, economic, social and ledgeatives with the incentives for
creativity and the economic interest of copyrightners®® The incentives for
creativity and the economic interest of copyrightners are important factors
because the economic rationale for copyright ptmteds to generate a sufficient
level of creative works and thus copyright provideslusive rights for copyright

owners in order to incentivise the production orestment in creative works that

2 Burrell and Colemag005, at 137, 139.

% Guibault 2002, at 27.

%" Senftleben 2004, at 139, 152 and 267; See alsoaBGii2002, at 73.

22 UK IPO Report on proposed changes to copyrighéptans 2007.
Ibid.
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society wants and neetfsWithout appropriate copyright protection for coigt
owners, competitors would be able to offer the sgowds for a lower cost because
they would not have incurred the initial cost oéation and this would discourage
investment in creative activifff. As a result of this, the total amount of creaivit
society would be less than what would be sociadlgihble. Since the protection of
the exclusive rights can potentially impose undests to the public or users,
copyright law normally provides the exceptions talasive rights of copyright
owners in order to safeguard the public interegtpreventing such undue costs on
the users? This means that the copyright exception must @ffely safeguard the
public interest and at the same time must be dedigna way that ensures a socially
desirable level of creative output.

These above reasons indicate that maintainingiitentives for creativity by
protecting the economic interests of copyright ongnand protecting other social
values or policy goals including education are dguaportant, so the proposed
changes or law reforms recommended in this thetfli®e/based on the concept that
the economic interests of copyright owners muspiotected effectively in order to
maintain the necessary incentives for creativitg @t the same time the public
interest in education. Currently, neither can bkie@ed under the Thai CA 1994
because the educational exceptions and the appoddble Thai Court do not seem
to provide proper protection for the economic iests of copyright owners and
cannot ensure a socially desirable level of creatutput in Thailand. This is
because they allow reproduction of entire textboakd multiple reproductions by

the students to be done under the exceptions Hegardf whether such textbooks

%0 UK IPO Report on proposed changes to copyrighegtiens 2007.
1 |bid.
2 |bid.
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can be obtained in the market place. Also the sobplee exceptions under the Thai
CA 1994 is unclear, so the copyright law cannoeaftely protect the economic
interests of copyright owners in the Thai educatsector. (The details about the
problems of copyright exceptions in Thailand wil discussed in Chapter 2). If this
approach continues, it will reduce the effectivenes the Thai copyright law. In

order to maintain a socially desirable level ofatiee output and increase the
effectiveness of the Thai copyright law, the thests out as a first policy objective
improvement of the copyright exceptions under thaiTCA 1994 in order to ensure
that the copyright owners can get an effective enan return from their investment.
Once the economic interests of copyright ownerssa@ired under the copyright
law, this will encourage greater creativity and amation in the Thai education

sector.

The second policy objective is that since the itiges for creativity of
copyright owners do not consist only of economicemtives but also include other
incentives such as prestige, reputation and ceealasire, it is necessary to ensure
that educational exceptions and other recommendatioder the proposed changes
of the thesis support the moral right to be ackeolged as the creator of the works.
This is because moral rights are not only expliditl protect the author but also for
the purpose of encouraging greater creativity whigh benefit the public and
educational market in the eftiCurrently, the educational exceptions under thai Th
CA 1994 do not support the moral right to be ackiedged as the creator of the
works (the details about the problems of moral tsghnd the exceptions will be

discussed in Chapter 2). Thus, the proposed chaogi® exceptions must ensure

3 suhl 2002, at 1214.
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that the incentives of academic prestige and répuatavill not be undermined by the
exceptions’ failure to require sufficient acknowdgednent. At the same time, another
proposed change which the thesis recommends igtiteeluction of provisions on
the protection of right management information eyst (RMIs) to help protect the
moral right to be recognized as the creator ofwek in the digital environment.

(The issues relating to RMIs will be discussed hafiter 5).

The final policy objective is to ensure that theogwsed change to the
educational exceptions recommended in the thedisswpport the long-distance
learning education and lifelong learning policiéshe Thai government, while at the
same time enabling educational exceptions to cdge technological changes and
the way in which works are used. This policy aims@ving the problem of the
current exceptions, which do not support the lorsgatice education and lifelong
learning policy of the Thai government. The -curresmtceptions also deny
educational institutions, teachers, and studenes fthl benefit of new digital
technology by in effect forbidding distribution @bpyright materials by digital
means. Thus, while the first and second policy dbjes are aimed at developing
educational exceptions to secure economic interasts the moral rights of the
copyright owners in order to encourage further torggg in Thai society, the third
policy objective is aimed at ensuring that copyriggw and its exceptions will
facilitate access to and use of copyright materatslong-distance and lifelong
learning as well as allowing educational institnipteachers and students to benefit
from digital technology. The details on the prombs#dhanges to the educational

exceptions under the Thai CA 1994 will be discuseedhapter 3 of the thesis.
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1.2) The development of copyright law and the excep  tions in Thailand

The development of the copyright law and exception§hailand is closely
related to the copyright law of the UK becauseThai government in the past used
the UK copyright laws as a model for the Thai cagiyr laws. Especially, the
copyright exceptions in Thailand at the early staf¢heir development (1931 to
1978) come from the UK Copyright Acts. Thus, thedgtof the UK experiences on
copyright exceptions in the education sector migifer the solution to the Thai

problems in this area.

Copyright exceptions did not appear in Thailandhat early stages of the
copyright system. The first copyright law was knoagithe Royal Announcement of
the Vachirayan Library 1892, which did not provifler any exception to an
infringement of copyright. Interestingly, this ammzement had not been influenced
by either international copyright laws or the caght law of the UK. This seems to
be different from the second copyright law whichswanown as the Ownership of
Authors Act 1901 and was followed by the AmendmeihnOwnership of Authors
Act 1914. In this aspect, although the 1901 Actmld contain any exception to an
infringement of copyright, it was highly influencéy the Statute of Anne 1709 and

the Literary Copyright Act 1842 of the UK which wiasforce at that time.

For example, the term of protection in section 5hef Thai Act was the same
as section Il of the Literary Copyright Act 184&hich provided that the copyright
in a book as a property of such author should enthrrthe natural life of the author
and for the further term of seven years commen@hghe time of his death.
Likewise, the Thai Ownership Act also required ¢bheyright owners of the books to

send copies of such books to the Vachirayan Libréhys requirement came from
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section VIII of the Literary Copyright Act 1842 asdction IV of the Statute of Anne
1709, which also required the copyright ownershef Ibooks to send copies of such
books to some specific libraries. Similarly, thegistration of copyright which
appeared in section 10 of the Thai Ownership Aotefrom section Il of the Statute
of Anne 1709 and section XI of the Literary CopimigAct 1842. Although the
Ownership of Authors Act 1901 was amended by theeAsdment of Ownership of
Authors Act 1914, such amendment did not insert @pyright exceptions into the
Act. The lack of the copyright exceptions in Thadaat that time seems to be
because both the Statute of Anne 1709 and theakjte€opyright Act 1842 also

provided no exceptions for users.

The concept of fair dealing has however long begara of copyright in the
UK. The concept was developed by the courts thraagle law and the earliest cases
on fair dealing can be found in 17#0Such concept was not incorporated into the
relevant copyright legislation until the twentietBntury® The UK Courts did not
use the term ‘fair dealing’ in their initial deasis but rather preferred the term ‘fair
use’*® The term ‘fair dealing’ was created by the UK Ramlent, which brought the
concept of fair dealing in the decisions of the @ourts into the scope of the
copyright legislatiorf’ This means that the legislation simply reflecthe turrent
state of the law in relation to fair dealing attttime 3® As Burrell notes, the Minister

responsible for the Bill which was later become @upyright Act 1911 (hereinafter

% The earliest cases on fair dealing Read v. Hodge$1740) Bro. P.C. 138 an@yles v. Wilcox
(1740) 2 Atk. 141; 26 E.R. 489.

% DezZwart 2007, at 61.

% See for exampléwilkins v. Aikin(1810) 17 Ves. Jun. 422; 34 E.R. 168wis v. Fullarton(1839) 2
Beav. 6; 48 E.R. 1080; addrrold v. Houlston(1857) 3 K. & J. 708; 69 E.R. 1294. See also DaZwa
2007, at 61.

%7 Sims 2010, at 192.

% |bid.
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the UK CA 1911) stated: ‘All we propose to do isdeclare that for the future the
principle on fair dealing which the courts haveabithed is the law of the code...All
that is done here is to make a plain declarationvioht the law is and to put all
copyright works under the same wordifgThus, the fair dealing exceptions made
their first statutory appearance in the UK CA 19%hjch can be considered as the
first Copyright Act of the UK which provided statuy exceptions to infringement of

copyright, known as ‘fair dealing®

Copyright exceptions appear for the first time mmailand in 1931. The Act
for the Protection of Literary and Artistic Work931 was the first copyright law in
Thailand that contained exception provisions makstear which action could be
exempted from infringement of copyright. The exaam in the 1931 Act were
regulated in section 20. Since the exception itice@(1) of the UK CA 1911 was
used as a model for the exception in section 2thefThai 1931 Act, there were
many similarities between them. For example, thst fparagraph of section 20
stated, in exactly the same language as the frstgpaph of section 2(1) of the UK
CA 1911, that ‘Copyright in a work shall be deentede infringed by any person
who, without the consent of the owner of the cogiyi does anything the sole right
to do which is by this Act conferred on the ownéthe copyright: Provided that the
following acts shall not constitute the infringerhefia copyright** Further, section
20(2) prescribed exactly the same words as se2{ib)iii) of the UK CA 1911, that
‘the making or publishing of paintings, drawingsigeavings, or photographs of a

work of sculpture or artistic craftsmanship, if panently situated in a public place,

% Burrell 2001, at 368.
40 Dezwart 2007, at 61; D’Agostino 2008, at 337.
“1 Section 20 of the Act for the Protection of Litgrand Artistic Works 1931.
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or building, or the making or publishing of pairgs) drawings, engravings, or
photographs of any architectural work of art’ slibabt constitute infringement of

copyright?*?

Importantly, the fair dealing provision was alsserted into section 20(1) of
the 1931 Act. Pursuant to section 20(1), ‘any tsaling with any work for the
purpose of private study, research, criticism,eavor newspaper summary’ should
not constitute infringement of copyright.It was the first time that the use of
copyright works for the purpose of research andystuas recognized as a permitted
act under the Thai copyright law. This section ugedsame language as its model in
section 2(1)(i) of the UK CA 1911. Neverthelessijsitimportant to note that this
section was the only fair dealing provision whicleleappeared in the history of the
Thai copyright law because, after the replacemétited 1931 Act by the Copyright
Act 1978, the term ‘fair dealing’ never appearedha Thai copyright system again,
including in the current CA 1994. Although theresw® clear reason why the term
‘fair dealing’ was removed from the Thai copyridatv, the initial incorporation of
the fair dealing provisions into the 1931 Act iliated that Thai copyright

exceptions were strongly influenced and closelgtesl to the UK copyright law.

The 1931 Act was replaced by the Copyright Act 19#8ch was the first
copyright law in Thailand to contain specific extieps applying to specific types of
copyright works as well as providing the exceptionsler the list of permitted acts
in section 30 which apply to all types of worksthdugh the term ‘fair dealing’ did

not appear in the 1978 Act, it is clear that the &fiproach to the exceptions still had

“2 Section 20(2) of the Act for the Protection ofdréry and Artistic Works 1931.
43 Section 20(1) of the Act for the Protection ofdréry and Artistic Works 1931.
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some influence on the exceptions in the 1978 Abis Ts because some features of
the UK fair dealing approach can be seen clearbyottn the CA 1978 and the current
CA 1994. In this vein, the UK ‘fair dealing’ appidais different from the US ‘fair
use’ approach because it provides a larger numbgpexific exceptions and limits
copyright protection by using an exhaustive lisspécifically defined exceptiofs.
The fair dealing approach allows copyright worksbeoused for a limited range of
purposes and any other purposes of the use that hatv been approved by the
provisions will not come under the protection o¢ flair dealing, regardless of how
fair they are® In contrast, the US ‘fair use’ approach providesnzall number of
generally worded exceptions or criteria in sectidv of the US Copyright Act
1976 If these general criteria are satisfied, the Ussuoh copyright works will be
considered as fair. This means that the US apprisactt limited to any specific list
of purposes like that of the UK because such ugeimitted so long as the four
criteria under section 107 are met in light of ani@xhaustive list of specifically

defined exception®’

The CA 1978 clearly followed the UK fair dealingpmpach because it was
the first copyright law which provided the excepsounder the list of the permitted
acts which generally applied to all types of coglgtiworks. For example, section 30
of the CA 1978 provides that an act in relatiom twopyright work will not constitute

an infringement of copyright if it has any one lo¢ following purposes as its object:

‘(1) research or study;

4 Burrell 2001, at 361.
*bid.

“® |bid.

4"Ng 1997, at 188.
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(2) use for one’s own benefit or use for one’s dwemefit and
for the benefit of members of his family, or relag and
friends;

(3) criticisms, comment or review of the work aggaanied by
an acknowledgement of the ownership of the copyriglsuch
work;

(8) utilising the work as a part of the examinatguestions and
answers*®

This list of permitted acts in section 30 was laieed as a model for the
exceptions in the list of permitted acts in sectith paragraph 2 of the Thai CA
1994. It is undeniable that the CA 1978 contairrededxclusive list of permitted acts
which is a main characteristic of the UK fair degliapproach and this makes it

different from the broad criteria of the US faileuspproach.

The second feature of the UK fair dealing approatich appeared in the
Thai CA 1978 was the introduction of specific extoaps in sections 31 to 41 of the
CA 1978. This only applied to specific types of Wand to certain purposes of use.
These specific exceptions were the exceptions seras reference; for library use;
for use of audio-visual and cinematographic wofks;use of an artistic work; for
use of architectural works; for government useislimportant to note that the
specific exceptions did not appear in the UK CA 1L®Ut they appear for the first
time in section 6 to 9 of the UK Copyright Act 1958Ithough the specific
exceptions under the 1978 Act were not delicateaivorate like those in the UK CA
1956, the concept of specific exceptions which wapplspecific types of works and
certain purposes of uses in the UK CA 1956 wasrparated into the Thai copyright

system for the first time in 1978.

48 Section 30 of the Thai CA 1978.
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Although the 1978 Act was later replaced by thei @& 1994 (which had
been changed and developed in order to comply thighTRIPs Agreement), the
specific exceptions and the exceptions in thedigpermitted acts in the CA 1978
were inserted into the CA 1994 with little chan@lbus, many exceptions in the Thai
CA 1994 still provide requirements similar to thadehe CA 1978. In other words,
the exceptions in the Thai CA 1994 still follow tb& approach by maintaining the
exceptions in the list of the permitted attsNevertheless, it is important to note that
there are two main differences between the exaeptio the Thai CA 1994 and
those of the Thai CA 1978. The first differencethat section 30 of the Thai CA
1978 did not have the two conditions from the Bdhree-step test; but the CA 1994
incorporated the second and third conditions oftés¢ from Article 9 of the Berne
Convention and Article 13 of the TRIPs Agreemertb isection 32 paragraph 1 of
the CA 1994, which provides that an act againstycght work of another person
which does not conflict with a normal exploitatioh the copyright work by the
owner of copyright and does not unreasonably pregutthe legitimate interest of the
copyright owners will not be considered as an ngfement of copyright. The issue
relating to these two conditions of section 32 geaph 1 will be discussed in the

next Chapter.

The second difference from the Thai CA 1978 is that requirement that
‘the act is not for profit’ was incorporated intoet educational exceptions in the list
of permitted acts’ This makes the educational exceptions in theoligpermitted
acts more rigid and thus provides better protedibortopyright owners. This is very

different from the list of permitted acts in seati80 of the CA 1978, which did not

9 Section 32 paragraph 2 and specific exceptiosgdtion 33 to 43 of the Thai CA 1994.
* Section 32 paragraph 2 of the Thai CA 1994.
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impose the conditions that such uses for permpigghoses must not be for profit.
For example, section 30(1) of the 1978 Act laid dadhat the use of copyright works
for the purpose of ‘research or study’ did not imge copyright regardless of
whether such use is for profit or not. In contrasttion 32 paragraph 2(1) of the CA
1994 uses the phrase ‘research or study of the wbrkh is not for profit'. The
condition of ‘not for profit' was also incorporatadto the exception for use in
instruction in section 32 paragraph 2(6) and theepkon for educational institution
in section 32 paragraph 2(7) of the Thai CA 19%4s Iclear that the educational
exceptions in the Thai CA 1994 are more restrictiven those of the 1978 Act
because in order to be exempted under the excepitothe list of permitted acts
under the Thai CA 1994, the educational uses maoist atisfy the requirement of
non-profit as well as the two preconditions in geti32 paragraph 1. Nevertheless,
the approach to exceptions in the CA 1994 stilbfes the UK fair dealing approach
inasmuch as it also relies on the list of permittets in section 32 paragraph 2 and
specific exceptions in section 32 to 43 rather tbarany general criteria like the US

fair use approach.

1.3) The prospective Thailand-US FTA Agreement

A Free Trade Agreement (FTA) is a trade treaty betwtwo or more
countries to establish a free trade area in whigly tagree to reduce or completely
remove most or all tariffs, quotas, special feed &@xes, and other barriers to trade
between the entitied.Usually these FTAs are between two countries aadreant

to allow faster and more business between the wumtcies which should benefit

*1 Bartels and Ortin@006, at 219-222; See also OSMEP Report on thedtsd Thailand-US FTA
2005; and TDRI Report on the impacts of ThailandFI2\ 2003.
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both>2 Currently, the US has FTAs in force with 17 coigstr which are: Australia,

Bahrain, Canada, Chile, Costa Rica, Dominican RiepuBal Salvador, Guatemala,

Honduras, Israel, Jordan, Mexico, Morocco, Nicasagdman, Peru and Singapdte.

The Thai Government has already signed FTAs witversg countries such as
Australia, New Zealand, India, Japan and Peru buatesare still in negotiation

process such as the FTA with Bahrain and®Y8owever, the FTA which Thailand

is going to sign with the US seems to be diffefem any previous FTAs with other
countries. This is because previous FTAs do notiireqThailand to change its
existing laws and regulations in order to accomnmdae Agreement. For instance,
under the Thailand-Australia FTA agreement, thei Quwvernment did not initiate

any legislative and regulatory amendments but austset up procedures to
accommodate Australian investors and companies rutite FTA agreement.

Similarly, under the Thailand-Japan FTA agreemtd, Thai Government will not

enact or modify laws but will instead formulate sormternal guidelines and

regulations in order to comply with the Agreement.

This is different from the US FTA model which naihy requires accession
to several copyright agreements and leads lat@miw copyright law or amendment
to copyright law of the trading partn&rFor instance, the US FTAs with Austrafia
Singapore’, Bahrain®, and Moroccd’ identically require the contracting countries to
ratify or accede to the WIPO Copyright Treaty (WADP6 if they have not already

done so. Therefore, it is likely that the prospeetFTA with the US will require

*2 Bartels and Ortin@006, at 219-222.

3 USTR Information on US FTAs by countries 2010.
** DTN Information on FTAs 2010.

%5 Chile-US FTA and Singapore-US FTAs.

% Article 17.1 of the Australia-US FTA.

" Article 16.1 of the Singapore-US FTA.

%8 Article 14.1 of the Bahrain-US FTA.

%9 Article 15.1 of the Morocco-US FTA.
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Thailand to ratify or accede to this treaty and hswaccession would require
increasing the level of copyright protection abdvat currently provided by the Thai
CA 1994.

Importantly, the US FTA is unlike other previousASTof Thailand because
it contains a high standard of copyright protectigming beyond the minimum
standards prescribed under the TRIPs Agreemens, Higning a FTA under which
copyright protection of a higher level than thattioé TRIPs Agreement is agreed
means that Thailand will have to improve its coglgtilaw to meet the standard
under the prospective FTA. This can be seen froam@xation of previous FTAs
agreed by the USA with other countries. For exampie term of copyright
protection under the Singapore, Chile and Austr&liBA provisions has been
identical: copyright should subsist for the lifetbe author plus seventy years. This
is longer than the term of protection under the HRAgreement, which provides a
minimum term of protection of life of the authouplfifty years.

In practice, the USA normally uses the previous T8 a model for later
one while still in the negotiation proce8sFor example, the FTA that the US has
negotiated with Jordan will serve as a model fdreotFTAs such as Chile and
Singaporé’ This also applies to Thailand. It is believed th@ Singapore FTA
could be used as a model for Thailand since theRJ$noclaimed: ‘The leading
edge US-Singapore Free Trade Agreement (FTA) iditsieUS FTA with an Asian
nation and will serve as the foundation for othesgible FTAs in Southeast Asia
under President Bush’s Enterprise for ASEAN Inigiat(EAI)’.%? It is not hard to

predict that the similar copyright provisions con&l in the previous US FTAs with

% Arnold 2006, at 3.
®. Endeshaw 2006, at 379.
2 USTR Announcement on Singapore FTA 2009.
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Singapore, Chile and Australia which is modelleterathe provision in the US
copyright law will be included in the prospectivhailand-US FTA and it is unlikely

that the US will change its position.

It is clear that the US legal approach will playiexportant role in the future
development of the Thai copyright law through tlespective Thailand-US FTA,
particularly in the area of digital copyright protien. The US FTAs do not only
focus on increasing the standard of copyright ptaia in hard-copy but also aim at
improving digital copyright protection by requiriigS trading partners to provide
adequate protection for the technological protectizeasures (TPMs) that prevent
unauthorized access to digital copyright materalsvell as prohibiting the removal
or alteration of the electronic right managemerformation (RMIs) attached to
digital copyright materials. In this aspect, the@woght provisions contained in the
US FTAs, especially those related to TPM and RMivgions, are modelled after
the Digital Millennium Copyright Act (DMCA) 2000. ggcifically, the important
parts of the TPM provisions in the US FTAs comarfreection 1201 of the DMCA,
which prohibits the act of circumvention of TPMswsll as the manufacture and
distribution of devices which are mainly designedcircumvent TPMs. Similar
provisions to section 1201 of the US DMCA can benselearly in Article 17.7(5) of
the Chile FTA, Article 17.4(7) of the Australia FTArticle 14.4(7) of the Bahrain
FTA, Article 15.5(8) of the Morocco FTA, and Artecl16.4(7) of the Singapore
FTA, all of which require the contracting countriés provide adequate legal
protection against acts or devices that circumVé&ti¥ls.

Further, the US FTAs contain provisions which allthe trading partners to

have exceptions to the TPMs protection, which #&e modelled after the DMCA.
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In this respect, although the language in the ex@epto the TPM provisions in the
DMCA and in each FTA is slightly different, theseopisions seem to follow a
similar structure. First, they allow the exception particular classes of works to be
created under the rule-making proceeding. Secdred; allow trading partners to
have several specific exceptions to the TPM prowsisuch as the exceptions for
non-profit library and educational institutionsr feverse engineering; for encryption
research; for preventing the access of minorsdppropriate online content; for the
protection of personal privacy; for security tegtinand for law enforcement.
Moreover, each FTA contains provisions which mdie vtiolation of the TPM and
RMI provisions a crime as well as providing civdmedies. Similar provisions can
also be found in the DMCA, which provides for cidttions to enforce for the
violations of the TPM and RMI provisions, includingunctive and monetary relief
in section 1203 and criminal penalties for the afimn in section 1204. These

DMCA provisions are likely to appear in the progpaxThailand-US FTA.

Since both the WCT and the copyright provisionsthe US FTAs have
higher standards of protection than those of théP§RAgreement, the FTA will
normally require a new law or amendment to the daimeopyright law of the US
trading partner. For instance, Chile, Singapore Anstralia also need to introduce a
new law or amend their copyright law in order tdfifitheir obligation under the
FTA with the US. In the case of Thailand, the caoghyr law and its exceptions have
not kept up with new technology and the prospedtVa will add much in this area;
so amendment to the Thai CA 1994 seems to be wiebiei, especially in the area
of digital copyright protection. The issue of th®Ms and RMIs which have not

been addressed under the CA 1994 will have to ¢edf# Thailand signs the FTA

30



with the US and also additional changes would logired for compliance with the

WCT.

Nevertheless, although the copyright provisionsthe prospective FTAs
would require Thailand to increase its standaraayyright protection, it is likely
that Thailand will accept the higher standard & pnospective FTAs because of two
factors. The first factor is the pressure from isecB801 of the US Omnibus Trade
Act. The US amended its US Omnibus Trade Act tonecohtrade and copyright
together under section 301, which allows the USuse unilateral pressure in
developing countries to demand the increase of ragipty protection andorevent
unauthorized reproduction of the copyright prodttRecently, the US put more
pressure on Thailand through section 301 and desnémrdthe improvement of
copyright protection. In practice, section 301 ieggi the Office of the US Trade
Representative (USTR) to identify foreign countrteat do not provide adequate
copyright protection for the US’s citizens and th@ace them in either the Priority
Foreign Countries (PFC) list, the Priority WatclstL{PWL), the Watch List (WL),
or the section 306 Monitoring list, depending oaithevel of inadequate copyright
protection®® If such countries do not improve their copyrightection, then it could
result in a sanction under section 301, such dasmguaff the import privileges under

the Generalized System of Preferences (GSP).

In the past, the Thai government always acceptedJt requests because it
did not want to lose any advantages in accessettJ® market. Thus it attempted to

improve the protection of copyright in order to ued the pressure from the US. For

83 USTR Report on background of section 301 2005.
4 USTR Report on section 301 2007; See also USTRIRep background of section 301 2005.
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example, unilateral pressure under section 301 wsasl on Thailand before the
promulgation of the Thai CA 1994. At that time Tlhad was the only country in the
Association of Southeast Asian Nations (ASEAN) ® ibcluded in the Priority
Watch List of the US for possible sanctions undetisn 301°°> The US claimed that
the Thai CA 1978 was unclear about the issue ofpeen programs and requested a
Copyright Act which expressly protected computesgpams. After that it included
Thailand in the Priority Watch List and then cut thfe Thai import privileges under
the Generalized System of Preferences (GSP) as aselhreatening to impose
further import restrictions and sanctions undetisac301°° This pressure led to the
enactment of the Thai CA 1994 which provides bepi@tection for all copyright
works, especially computer programs. After that W stopped all sanctions under
section 301 and took Thailand out of its Priorityath List (PWL), placing it in the

Watch List (WL).

Recently, the USTR reconsidered Thailand as a cptimt needs to improve
its copyright protection and included Thailand e tPriority Watching List (PWL)
again. This could lead to possible sanctions usdetion 301 in the future. If such
sanctions are imposed on Thailand, it would affeetThai economy since the US is
Thailand’s largest export market. It is likely titae Thai government will increase
the standard of copyright protection in order tmidvsuch pressure and sanction
under section 301 from the US and maintain its fieimeaccess to the US’s market.
This pressure is the most important reason whyTtie@ government is pushing the

development of copyright protection quite hard.

 Antons 1991, at 83.
% |bid.
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The second factor is the desire of the Thai governinto gain huge benefits
from the prospective FTA with the US. Although fheai government fully realizes
that the prospective Thailand-US FTA will surelyquee Thailand to introduce a
new law or make an amendment to its copyright land axceptions with strict
monitoring from the US, it still has a strong desio sign the FTA with the US
because it stands to gain huge benefits in termarket access and other economic
advantages. The reports on the impact of the potispeThailand-US FTA from
both the Thailand Development Research InstituRI) and the Office of Small
and Medium Enterprises Promotion (OSMEP), which @at of the Thai
government agencies, also recognize these probfefst instance, the OSMEP
noted that the FTA contains detailed provisions tbe substantive law and
enforcement of copyright protection, which are niledeupon US domestic laws
and thus aim at upgrading the level of copyriglutgetion in Thailand to be similar
to that provided by US legislatidf.Similarly, the TDRI observed that the US
standard is one of the highest in the world forycimit protection, so if Thailand
adopts the US standard in the prospective FTA, it surely require the Thai
government to make several amendments and refangertain provisions in the
current Thai CA 19947 Importantly, both TDRI and OSMEP believe that Téuail

is not ready for the new standard of copyright gecbon in the US FTA yet, because

67 OSMEP Report on the impacts of Thailand-US FTA®R®ee also TDRI Report on the impacts of
Thailand-US FTA 2003.

% OSMEP Report on the impacts of Thailand-US FTARGA 5.

% TDRI Report on the impacts of Thailand-US FTA 20a8101.
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the current legal system is already over-burdemetican hardly accommodate new

obligations’®

Nevertheless, these reports in the end supportddwsion of the Thai
government to sign the FTA with the US. Most of tkasons supporting the FTA
with the US in these reports seem to be purelydasethe economic benefits that
Thailand will gain from the prospective FTA. Fosiance, both reports explain that
the US is one of the world’s largest importersjtas a major export destination for
Thailand. Presently, the export value from Thaildadhe US amounts to around
$13.6 billion per annum, which constitutes aboutp2@cent of total Thai exported
goods as well as the highest share of Thailand®res’* The TDRI observed that
the prospective FTA would increase Thai exportsabgut 3.46 percent and sectors
that are likely to benefit from the FTA include egiftural products, processed food,
textiles and automobilé$. Specifically, the agricultural sector would bendfiy
around 2.25 percent, followed by the industry seatcaround 1.70 percent and the
service sector by around 0.85 percénit also believes that the prospective FTA
would generate a real GDP growth of 1.34 percenflfmiland and would have a
larger impact for Thailand than for the US becatikailand imports from the US

only account for around 0.75 % of total US exppesannun?

The FTA will increase trade between the US and [@hdi by a full five

percent and it will be a driving force in the dey@hent and growth of the Thai

° TDRI Report on the impacts of Thailand-US FTA 2088101; See also OSMEP Report on the
impacts of Thailand-US FTA 2005, at 5.

L OSMEP Report on the impacts of Thailand-US FTAR0& 1; See also TDRI Report on the
impacts of Thailand-US FTA 2003, at 19.

"2 TDRI Report on the impacts of Thailand-US FTA 20881.

"®Ibid at 31.

" Ibid at 19.
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economy as a whol@.In this vein, the potential benefits to Thailarme dikely to
arise from more direct investment and export-oaggd foreign investment, because
the FTA will encourage foreign investors to makeestments in the country. This
should enable the economy of the country to growemapidly in both the short and
long term, since Foreign Direct Investment (FDI ledways been one of its key
growth engineg® Further, the FTA will create greater and intersifcompetition in
the Thai service sectors. For instance, liberabmain the telecommunication market
would help lower service prices in Thailand to be line with other Asian
countries”’ Importantly, the FTA will also help to modernizadaspread higher
levels of technology, know-how, and labour and nganaent skills, which are
necessary for the Thai economy to move ahead arapeshe competition from
lower-wage countries such as China, Vietnam ands[%4s a result, the adoption

of new technology would enhance productivity anchsltate innovation in Thailand.

Likewise, the OSMEP in Thailand indicates that ekpproducts from
Thailand, such as processed food, prepared fishetables, fruits, sport shoes,
children clothes, suits and other textile produoibber or plastic shoes, furniture,
and light trucks, are likely to enjoy the reductiminUS tariffs under the prospective
FTA.” In addition, the OSMEP outlines that the FTA witle US will create great

benefits and opportunities for Thailand in manyeasst® For example, the FTA will

S TDRI Report on the impacts of Thailand-US FTA 208819.
76 H

Ibid.
" |bid at 2 and 33.
"% Ibid at 33.
" OSMEP Report on the impacts of Thailand-US FTARGA 2.
% bid at 11.
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enable Thai professional workers to access theal8ur market more easfy The
OSMEP believes that the adoption of a new stanafle rights protection under the
FTA could induce much more foreign investment. Qonsrs and SME
entrepreneurs would benefit from greater compeijtr@sulting in improvement in
the quality of service and lower pric&sLiberalization of the service sectors under
the FTA, especially telecommunications, banking dimé&nce and express mail

delivery, are likely to benefit SMEs and consunierShailand®

Reports from the US and other international orgations also support the
decision of the Thai government to sign the FTAhwihe US. For instance, the
Institute for International Economics (IIE) in théS has released a report on the
impacts of US-ASEAN FTAs which confirms that in mhasises the FTAs would
benefit all the countries involvéd.The IIE indicates that the prospective Thailand-
US FTA would increase trade volume between Thaikamd the US by 118 percent,
so Thai and US exporters will benefit equally fritfi® However, the IIE believes
that the benefits to Thai exporters would be greditthe US achieves FTAs with
every ASEAN countries because intra-ASEAN tradel$ also increase by exactly

the same 118 percentage poﬁ‘?ts.

Similarly, the US Congressional Research ServiggoRCRSR) 2006 also
said that by eliminating US tariff and non-tarifirbiers to Thai exports, the FTA

could help to increase the competitiveness and ehathkare of Thai products in the

8. The OSMEP indicates that the Thai professionalkexs would be able to access the US labour
market more easily if the Thai government can ssgftdly negotiate a H-1B Visa quota as that
achieved by Chile and Singapore.

8 OSMEP Report on the impacts of Thailand-US FTARGA 6.

% |bid at 6.

8 |IE Report on US FTAs with ASEAN 2003.

% |bid.

% |bid.
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US market’ In addition, the CRSR also observes that Thailaadld not want to be
excluded from FTA benefits that the US has negediawith other countries. The
CRSR especially refers to the potential of an FDAiricrease US investment in
Thailand®® These reports illustrate that the various econoimierests from the
prospective FTA, such as reducing tariffs and iasieg trade and investment, are

the main incentive for Thailand to sign the FTAmwihe US.

Both the pressure from section 301 and the desirgign the FTA are
important factors which explain why Thailand is mito improve its standard of
copyright protection. Especially, the FTA is th@rsficant factor making the US
approach to copyright protection very relevant thog future development of Thai
copyright law. Although six rounds of the Thailab& FTA negotiations have taken
place, the FTA is still not yet concluded. Howewbe Thai government has already
started reforming its IP system and preparing faryeinto the FTA with the US in
order to gain more economic benefits. For exanthke Thai government attempts to
change and reform the patent system in Thailaradder to make it compatible with
the system under the Patent Cooperation Treaty \PThis is because Thailand is
not a signatory country to the PCT but the goveminielieves that the FTA will
surely require Thailand to ratify the PCT. Simyarthe department of Intellectual
Property (DIP) in Thailand has announced on itssitelthat Thailand is going to
join the PCT and some other IP treaties such ther\&a WPPT, even before the
completion of the FTA negotiations with the BSThe IIPA of the US also observed

that since the WCT and WPPT issues are under aanasion by the Council of State

87 USCRS Report on Thailand-US FTA Negotiations 2GQ&; See also Collins-Chase 2008, at 774.
8 USCRS Report on Thailand-US FTA Negotiations 2GQ2&-3.
8 DIP Thailand Announcement 2009.

37



in Thailand, it is expected that elements of thieeaties will be incorporated into
Thai copyright law before the Thai government rasifthent’ It will be a while

before the accession to the PCT, the WCT and dthdreaties can take place in
Thailand because some preparation for these newaids also takes time. Not only
does the Thai government propose to reform itselffnrme but it also prepares to
improve and change laws and regulations in othesisabefore signing the FTA with
the US. For example, the Thai government is readyldévelop the Thai stock
exchange system in order to make it compatible WighUS system. It also seeks to
change its law of investment in order to allow fgrecompanies to own land in the

country.

The position of the Thai Government is not différélom other developing
countries which agree to provide stronger copyrigiutection as contained in the
US FTAs in exchange for more economic advantagessiment and greater access
to US marketS! Bartels observes that developing countries wilhtitwme to
negotiate FTAs with the US because in many cased) a trade off — IPRs in
exchange for market access — is not included mefsly by the larger trading nation
but is instead a conscious choice of the developatgpn® For example, Chile also
signed the FTA with the US in order to furtheretsonomic interests by negotiating
away IP rights for greater access to the US mairtket; Chile government also
expected that the FTA with the US would bring in ssige multinational
corporations furthering their own economic intesest Chile?® Since the Thai

government holds the same position as the Chilemowent, it is unavoidable for

% [IPA Report on Copyright Protection in Thailandd®0
° Fischer 2006, at 132.

92 Bartels and Ortin@006, at 221.

% Fischer 2006, at 133.
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Thailand to be influenced by the US legal approacitopyright protection through

the prospective FTA in the future.
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Chapter 2

The problems of the educational exceptions in Thail and

This chapter will consider how the Thai copyrigltceptions are operated,
identifying the major problems which arise fromithenclarity under the Thai CA
1994. There are several major problems in relatoaducational exceptions which
the thesis attempts to solve. Firstly, sectioni@dicates the problem that the current
copyright law and its exceptions cannot effectivelgtect the economic interests of
copyright owners. Section 2.2 identifies the secgrdblem: the educational
exceptions do not recognize the moral right ofdbpyright owners or authors to be
acknowledged as the creator of the works since iy the reproduction of
educational materials by teachers, students, andaéidnal institutions to be made
without sufficient acknowledgement. Section 2.8gtrates the final problem, that
the educational exceptions for the reproductionth®y educational institutions and
teachers do not support long distance learning aahuc and cannot apply in the

digital environment.

2.1) The impact of the unclear exceptions on the ec  onomic interest of
copyright owners
The situation of copyright infringement in the Theducation sector which

results from inappropriate educational exceptionghe CA 1994 does not seem to
improve in the past decade. This problem was acledyed in several reports of the
International Intellectual Property Alliance (IIPA)f the US. It is necessary to
mention the IIPA because the IIPA works with the T/&de Representative (USTR)
and other US government agencies in formulatingativaual Special 301 reports on

whether acts, policies or practices of any foreigantry deny adequate and effective
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protection of copyright? These reports of the IIPA analyzed legal and esfoent
deficiencies and highlighted the problems and renended corrective actions in 48
countries including Thailand. Since the number opyight infringements in
Thailand seems to grow rapidly, the IIPA has regmbrthe situation of copyright
infringement in Thailand to the USTR every yeamir@001 until now through ‘the
annual Special 301 reviews on copyright protecaod enforcement in Thailand’,
which can lead to the sanction or the removal @& (eneralized System of
Preference (GSP) that affords duty-free entry tonynamported goods from

Thailand.

Further, the IIPA also worked with the US governmem the IPR
provisions of all the recent FTA Agreements, inahgdIPR chapters that contain
significant obligations about copyright protectBrThis means that the IIPA has an
important role not only in formulating the annugeSial 301 reports for the USTR
but also in creating the copyright provisions ire tkS FTASs, including the
prospective Thailand-US FTA. Hence, the problemsualthe copyright exceptions
in Thailand which are acknowledged in the IIPA skevant for the thesis to take

into consideration.

The I1IPA highlighted that the problem of multipkeproductions and
photocopying of entire textbooks in Thailand is tcett around commercial copy
shops near schools or university campuses whiatr gifiotocopy services for the

students who order the shop to make copies ofeehiioks or copy chapter-by-

%1IPA Fact Sheet 20009.
% |bid.
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chapter routinely® Research conducted by the US publishing indulitrstiates the
severity of this problem in Thailand. For instan@n investigator from the
publishing industry who visited a copy shop insithe Medical Faculty of the
Chulalongkorn University in Bangkok found a listfotirteen popular medical books
complete with prices of each available for madexer sale in photocopied forth.
Interestingly, the statistic indicates that aro@®®o of all students obtain illegally
photocopied versions of the textbooks for schoats @niversities from commercial
copy shops just like the shop at the Chulalongkdmiversity?® The university
campuses where photocopying of the entire textbs®emns to be particularly
prevalent include Chulalongkorn University, Assuropt University, Sripatum

University, and Mahanakorn University.

These photocopying activities not only hurt the Imliers of professional and
academic textbooks in Thailand severely but alsmithe market for US published
materials in the countrdf® The DIP indicated that most copyright violationste
education sector take place during the beginniranadcademic yeaf! Importantly,
the statistic illustrated that around 60% of stusleém Bangkok copy entire books and
if these students were to buy the average numbboais per year (estimated to be
between 10-15 books), it would result to around,080-270,000 displaced sales to
students? Thus, the publishing industry lost around 180,230,000 genuine book

sales per annum in Bangkok alone due to this pnoblehis numbers do not include

% |IPA Report on IP practices in Thailand 2001.
:; lIPA Report on Copyright Protection in Thailand00
Ibid.
% |IPA Report on Copyright Protection in Thailand0%0 See also IIPA Report on Copyright
Protection in Thailand 2007.
190 11pA Report on Copyright Protection in Thailandd20
191 DIP Report on the Implementation of IP rights ihalland 2007; See also DIP Report on the
Implementation of IP rights in Thailand 2009-2010.
19211pA Report on Copyright Protection in ThailanddB0
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the copying carried out by teachers. The US is @alwe concerned about this
problem because many textbooks from US publishave been reproduced in the
form of photocopies of textbooks around schools amdversity campus in
Thailand®®® The IIPA indicated that the numbers of copyrighfringement in the
Thai education sector remained quite high and \gererally above average for the
Asia region*®*

The educational exceptions are also a cause ¢ fwblems because as will
be shown below they make it more difficult to ectothe copyright law and protect
the economic interests of copyright owners in pecactin this vein, the Thai
copyright law and its exceptions cannot effectivptgtect the economic interest of
copyright owners because of three factors: 1) thelanity and ambiguity of the
educational exceptions under the Thai CA 1994h&)durrent approach of the Thai
Court to the exceptions has weakened the copypgitection regime in the sector;
3) the lack of a copyright collecting society inetlsector which makes it more
difficult for the users to obtain a licence for thges of copyright works. These three
factors not only make copyright protection and ésceptions ineffective in

safeguarding the economic interests of copyrighter® but also undermine the goal

of copyright law, which is to encourage greateatixgty.

2.1.1) The ambiguity of the educational exceptions under the Thai CA

1994

The first factor which makes the protection of emwit interests of copyright

owners ineffective is that the educational exceyim the CA 1994 are ambiguous

19311PA Report on the Proposed US-Thailand FTA 2004.
1%411PA Report on Copyright Protection in Thailandd®0
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and unclear. One of the main problems comes framwio conditions in section 32
paragraph 1 which is the mainspring of the wholdybof exceptions under the CA
1994. Paragraph 1 says that an act against a ghpyvork of the copyright owner
should not be regarded as infringement of copyrijiwo conditions are met. The
first condition is that the action or reproductiorust not conflict with a normal
exploitation of the copyright work by the copyrigbwner, while the second
condition is that the action or reproduction must nnreasonably prejudice the
legitimate right of the copyright owner. These temnditions are very important
because all educational exceptions in the list efmitted acts in section 32
paragraph 2 (such as the exceptions for reseamdhstaily in paragraph 2(1); for
teaching in paragraph 2(6); for educational ingtts in paragraph 2(7); and for use
in examinations in paragraph 2(8); as well as tpeci$ic exception for use as
reference in section 33 and for library use inisac84) require the two conditions to
be satisfied together with other additional comaisi in order in order to be exempted

from copyright infringement under these sections.

For example, paragraph 2 of section 32 stipulasedject to paragraph one,
any act against the copyright work in paragraph ismeot deemed an infringement
of copyright; provided that the act is one of th#édwing: (1) research or study of
the work which is not for profit..*°® The term ‘subject to paragraph one’ requires
that the two preconditions in paragraph 1 are tosassfied together with the
additional condition that such uses must be for ghgpose of research or study
which is not for profit in order to be exempted.eTierm ‘subject to paragraph one’

also applies to the rest of the educational exoaptin the list of permitted acts in

195 paragraph 2 of Section 32 of the Thai CA 1994.

44



section 32 paragraph 2. Similarly, most specificegtions in the CA 1994 require
the two conditions in section 32 paragraph 1 tosh#isfied together with other
additional conditions in order for the acts to beerapted under these specific
exceptions. For instance, section 34 provides thateproduction of a copyright
work by a librarian...is not deemed an infringemehtopyright; provided that the
purpose of such reproduction is not for profit adection 32 paragraph one is
complied with...}°® Similar language requiring the two conditions iction 32

paragraph 1 to be satisfied together with the audit conditions can also be found
in exception for use as reference in section 33wval. Therefore, if the two

conditions of section 32 paragraph 1 are uncldas will normally affect the

operation of the specific exceptions which relytioam.

Before 1999, there was a debate on the issue ahehsection 32 paragraph
1 should be regarded as a mere preamble or axealde pre-conditions. This issue
was solved by several decisions of the Supremet@mual the IP Court, which held
that these two conditions are enforceable precmmditand not a mere preamble. For
example, in the Supreme Court Decision No. 1908284the defendant copied
around 30 out of 150 pages of the plaintiff's ier work, put them into his book,
and published them for commercial purposes. Theraisint claimed that his action
could be exempted from copyright infringement blyirgy on the exception for the
use as reference in section 33 and the exceptiorkei list of permitted acts in
section 32 paragraph 2. The court held that in rotdebe exempted under the

exceptions in the list of permitted acts or specdkception, such use must also

1% gection 34 of the Thai CA 1994.
197 The Supreme Court Decision No. 1908/2546 (2003).
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satisfy both the two conditions in section 32 peapg 1 as well as other additional

conditions in those exceptions.

The court observed in the first paragraph of tha@sien that three conditions
must be satisfied in this case. First, the purmdsese must fall into one of the eight
categories of the exceptions in the list of pemulithcts in section 32 paragraph 2 or
such use must fall under use as reference in se@8 Second, the use of the
copyright work must not conflict with a normal egjpation of the copyright work
and third, such use must not unreasonably prejutieelegitimate rights of the
copyright owner. This approach of the court is cstest with the wording of section
32 paragraph 2 and section 33 which clearly regheetwo conditions in section 32

paragraph 1 to be satisfied together with otheditams in the provisions.

The court in this case was of the view that theed@ant’s action did not fall
into any of the exceptions in the list of the pdted acts in section 32 paragraph 2
and also did not fall under the specific excepfionuse as reference in section 33
(which allows the reasonable recitation, quotationreference from a copyright
work with an acknowledgement of the ownership gbyemht in such work to be
exempted from infringement of copyright). The cooffered two important reasons
for its conclusion. First, the defendant had comesubstantial part of the original
work: the amount of the copying was about 30 outsfi pages of the original work
which was a very large amount. Second, despitermefeto the plaintiff and his
works in the bibliography of his book, the defenddid not give any reference or
acknowledgement to the plaintiff in any other pafrthe book; especially there was
no reference or acknowledgement in those 30 padeshwwvere taken from the

plaintiff's book. Thus, it was impossible for reasldo know which part of the
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defendant’s book was written by the plaintiff. Tbeurt held that referring to the
plaintiff and his book in the bibliography only m®t sufficient to be regarded as an

acknowledgement of the ownership of copyright iigiaal work.

After analyzing the conditions in section 33, tiwaurt further stated that the
publication and sale of the defendant’s books dit satisfy the two conditions in
section 32 paragraph 1 because such publicatiorsaledof the defendant’'s book
obstructed the ordinary profit-seeking of the caogiyr owners and adversely affected
the legitimate right of the copyright owner in axcessive manner. This is because
the defendant’'s book was sold in the same markatrals to the same group of
consumers as the plaintiff's book. Hence, the maltibon and sale of the defendant’s
books are clearly in competition with the plairigffoook. The court, therefore,
concluded that the defendant’s act cannot be examfstom the infringement of

copyright under section 33.

This decision implied that the two conditions ottsen 32 paragraph 1 are
not mere preamble but rather enforceable precamditof the exceptions. Thus, if
the two conditions are unclear and ambiguous, ulccoesult in uncertain scope of
the exceptions and infringement which makes it mdifficult to enforce the
copyright law. It is also important to mention tfeeCourt Decision No. 784/25%%
and the IP Court Decision no. 785/25%avhere the court outlined several problems
in relation to the two conditions in section 32 ggmaph 1. In the decision no.

784/2542, the three American publishers, McGraw-HiPrentice-Hall and

198 The IP&IT Court Decision No. 784/2542 (1999) (therties appealed to the Supreme Court and
the decision was overturned by the Supreme CouhteirSupreme Court Decision No. 5843/2543).

199 The IP&IT Court Decision No. 785/2542 (1999) (therties appealed to the Supreme Court and
the decision was affirmed by the Supreme Courh&éSupreme Court Supreme Court Decision No.
1772/2543).
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International Thomson Publishing, were joint pldfatwith the public prosecutor.
The plaintiffs claimed that the defendant, who &arshop offering a photocopy
service, infringed their copyrights on the textbeakd requested a heavy penalty to
be imposed on the defendant for infringing copyrighhe defendant admitted
unauthorized reproduction but relied on the exoepflor research and study in
section 32 paragraph 2(1) as an agent of the dsiddrmo were using the materials

purely for private research and study without mglkprofit from them.

The court held that in order to be exempted utiderexception for research
and study, the defendant must prove several matidise satisfaction of the court.
First, his act must not conflict with the normalpkitation of the work; second, it
must not unreasonably prejudice the legitimatetraghthe copyright owners in an
excessive manner. Third, his act must be for thrpqae of carrying out research or
study of the work and finally, not for the purpasfeprofit-seeking. In other words,
the IP Court confirmed that the two conditions ett®on 32 paragraph 1 are not a

mere preamble but enforceable preconditions.

The court indicated that, in order to determine tlvee such reproduction in
this case is in conflict with normal exploitationdaunreasonably prejudicial to the
legitimate right of the copyright owner, it is nesary to consider circumstances case
by case, which involves looking into the factors aiiality and quantity. In
determining the issue of whether the quantity opliation in this case is a
reasonable amount, the court acknowledged thecdli§i in interpreting the two
conditions because the lack of guidelines for rdpotion of educational materials in
Thailand. In this instance, the exception allows téproduction of copyright works

for research or study which is not for profit, pied that the two conditions in
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section 32 paragraph 1 are satisfied; but it dagshave a clear limitation as to the
amount of reproduction and does not prohibit mldtigproductions of copyright

materials.

Under this provision, the students are allowedhotpcopy or reproduce the
whole or a part of copyright materials for the msges of research and study which is
not for profit, as long as such reproduction doe$ conflict with a normal
exploitation of the copyright work and not unreaaay prejudicial to the legitimate
right of the copyright owner. The difficulty lies ithe question of what amount of
reproduction could be considered as ‘not in confith a normal exploitation of the
copyright work’ and ‘not unreasonably prejudicial the legitimate right of the
copyright owner’. Similarly, the exception applying teaching and educational
institutions also does not have a clear limitatamnto the amount allowed to be
reproduced and does not prohibit multiple reproduast of copyright materials.
There is no judicial decision where the Thai courtlicated that multiple
reproductions of copyright materials by educatianatitutions and teachers are in
conflict with a normal exploitation of the copyriglwork and unreasonably
prejudicial to the legitimate right of the copyrigbwner. In other words, the court
implied that there is a problem about the duplicptantity in Thailand because it is
hard to determine what amount of copying couldustified under the exception for
research and study. In practice, the interpretatbrihese phrases seems to be
difficult for users because there is no formal glite to help them to determine
what amount of reproduction could be justified unittie exception for research and
study. It depends on the assessment of the That tmwetermine case by case

whether the amounts reproduced are in conflict witrmal exploitation and

49



unreasonably prejudicial to the legitimate righttloé copyright owner. With such
unclear provision and the lack of guidelines, itvisry hard for users or even
government officers to know how much of a copyrighork can be legally

reproduced for research and study.

The court observed that the user may reproducevtinks for the purpose of
research or study under the exceptions withoutrigaio obtain permission from the
copyright owners. In such case the printing orgations or copyright collecting
societies (CCS) in other countries will solve threlgem of duplicate quantity by
fixing an appropriate figure in the duplicationdhgh the guideline; for example,
one article from a journal or one chapter from akyamr no more than 10% of the
whole. However, since there is no guideline or agyeement on the amount of
duplication between publishers and users in Thdjléme court suggested that a clear
guideline or agreement to define a certain amo@ih® duplication is needed but
such guideline must not affect the high-level ediocaof the nation and the
development of the country, particularly where finee of books is not reasonably
relative to the population’s income. It is importém note that there was no guideline
in Thailand when this decision was issued by th€dart in 1999 since guidelines
for education use were released by the DIP andllistd to students, lecturers and
the general public for the first time only in 2087 Thus, the nature of the problem
relating to guidelines seems to be different frdra time when this decision was
issued, so the recommendations made by the IP @othis decision can no longer
solve the current problem. In this vein, the marobtem when this decision was

issued was the lack of a guideline for educatioisal, but the problem now is that the

110 DIP Report on the Implementation of IP rights ihalland 2007; See also DIP Report on the
Implementation of IP rights in Thailand 2009-2010.
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guidelines of the DIP are not widely recognizedused by the interested parties in
the Thai education sector such as copyright owneets, libraries and educational
institutions because they cannot reflect the isteoé these parties. The issues of the
guidelines will be discussed in Chapter 3.

Although these decisions acknowledged the problboutathe difficulty in
interpreting the two conditions and the lack ofdglines, they did not clarify the
meaning of the two conditions in section 32 parplgra. Also, they did not consider
or answer the question of whether the two conditionsection 32 paragraph 1 can
be applied as a general exception on its own. Tiisjssue is still under debate in
Thailand. The court in these decisions only saidt tthe two conditions are
enforceable conditions but did not state that thiege conditions must only be
applied together with other specific exceptions a@adnot be applied alone as a
general exception. In most cases, it is unusuéihtbthe defendant who chooses to
rely purely on the two conditions in section 32gmaaph 1 because they do not know
whether the two conditions can be applied as argée&ception or not. With such
doubts, most defendants would normally prefer kp @a the exceptions in the list of
permitted acts in section 32 paragraph 2 or speekceptions in section 33 to 43,
which normally require such use to comply with th@ conditions together with
other additional conditions. Currently, there isjodicial decision where the court
has determined on this issue yet. This ambiguityarclear scope of the exceptions
makes it more difficult to enforce the copyrighivland protect copyright works in
the Thai education sector, especially where copymgaterials are made available in
the mass education market. Thus, these uncleaptiows need to be clarified in

order to ensure that the scope of copyright exeaptand infringement are clear and
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certain. Such changes and clarifications of theegigions are necessary in order to
ensure that the copyright owners can get an ecanggtirn on their investment. The
issue of whether or not the two conditions in sectB2 paragraph 1 should be

enforced alone as a general exception will be éurtliscussed in Chapter 3.

This seems to be consistent with the recommendatfoiine [IPA, which
stated that the unclear educational exceptiongatian 32 of the CA 1994 are the
main problem hindering enforcement of copyrighttpeetion in Thailand* The
report observed that the educational exceptiosgdation 32 of the CA 1994 are very
poorly drafted and defined so they contain somesgalpich can be interpreted to
allow the photocopying of entire textbooks or sahsal portions to be done
freely!*? Also, the provision does not expressly providdearclimitation as to the
amount of reproduction or clear prohibition on nplé reproductions and does not
make clear that photocopy shops that make photesopi published materials or
hand over photocopied materials to students carhddd liable for copyright
infringement*®* Hence, it requested that this loophole should bsed and
suggested thahe Thai copyright law should be amended in ordesdfeguard the
economic interests of copyright and prohibit a pkopy shop from providing and
selling photocopies of the entire textbooks or sarfigal portions of the works to the

studentg!*

111PA Report on Copyright Protection in Thailand020

12 1|PA Report on Copyright Protection in Thailand0Z0 See also IIPA Report on Copyright
Protection in Thailand 2006.

11311PA Report on the Proposed US-Thailand FTA 2004.

14 IPA Report on Copyright Protection in Thailand020 See also IIPA Report on Copyright
Protection in Thailand 2005; and IIPA Report on @ight Protection in Thailand 2009.
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It is important to note that the specific exception the reproduction by
librarians in section 34 also has similar problamsother educational exceptions
under the CA 1994 which are subject to the two ¢ard in section 32 paragraph 1.
In this aspect, the exception for reproductionibgakies in section 34(2) permits the
librarian to reproduce part of a copyright work &orother person for the purpose of
research and study, provided that such reprodignot for profit and section 32
paragraph 1 is complied with. Since the exceptisnaliso subject to the two
conditions in section 32 paragraph 1, the unclaabd ambiguity of the two
conditions also affect this exception as well.His tinstance, this exception does not
have a clear limitation as to the permissible amafnreproduction by librarian
because it is unclear when and to what extent épeoduction by libraries can be
considered as ‘conflict with a normal exploitatiafi the copyright work’ and
‘unreasonably prejudicial to the legitimate rigtittbe copyright owner’. Also, the
language of the provision does not prohibit thealitan from making multiple and
systematic reproduction for the students. Alsoehsrno judicial decision of the

Thai courts on this exception making this matteacl

Although the exception in section 34 clearly pratsikthe librarian from
reproducing the whole work for the users by statheg the librarian can reproduce
only part of copyright materials for the purposereéearch and study of the users,
the term ‘part of copyright work’ does not prevéme librarian from making multiple
copies of the part. This means that the librariam make multiple copies of the part
of the same materials for the purpose of researdh study of the students.
Moreover, this exception allows the library to meguice copyright materials without

taking into account whether such copies are aveilabthe market and could be
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obtained at a reasonable price or not. Thus, elvéreicopies are available in the
market at a reasonable price, the library canmstilke copies of part of the work for
the users. This is different from the US copyrigiw which requires the library to

check whether or not such books are available enntlarket at a reasonable price
before reproducing them. Thus, the exception foralies in section 34 does not
properly safeguard the economic interest of copyrigwners, and it needs to be
amended and developed. The proposed changes éxc¢hption for libraries will be

discussed in Chapter 3 of the thesis together thiéhproposed changes to other

educational exceptions.

2.1.2) Problematic approaches to the exceptions by the Thai IP Court

The second factor which makes it more difficultsefeguard the economic
interests of copyright owners had also been crelayethe IP Court in decision no.
784/2542 (part of this decision was discussed éengievious section). In this vein,
not only did the court in this decision not clarthie meaning of the two conditions
but it also created the approach which seems tokevedhe effectiveness of
copyright protection in the Thai education seclarthis vein, although the court
found that the works reproduced by the defendame @ classroom use and the
defendant received instruction from students takimgcourse to compile a ‘course
pack’ consisting of excerpts ranging from 15% - 30f4ive copyright textbooks, it
was of the view that by allowing students to dugticonly one article from an entire
journal or one chapter from a book would resultaimmisunderstanding or non-
understanding of the thoughts or philosophy in theok® Then, the court

emphasized the fact that the work reproduced isl useclasses of the university

15 Sumawong 1999, at 37.
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which have around 16,000 students but the uniwesdibrary has approximately 20
copies of the said works and a student can onlgolaothe original copy for 7 days.
Since the numbers of books available in the libdwynot match with the numbers
and the needs of 16,000 students, the court haldréproduction of the books is
necessary for the students. It observed that ifstnglent reproduces some parts of
the book which a teacher specifies for study isglat is considered a justifiable use
of work within the exception for research and studger section 32 paragraph 2(1)
of the CA 1994. Also, it believed that when evetydent does the same thing, all

students should be granted exemption from the agiptyinfringement.

In order to support its reasoning, the Thai coefénred to the US decision in

the Princeton University Pressasé’® where the US Court of Appeal states:

‘...the strict interpretation of fair use by the najp
judges might result in the obstruction of educatlon
progress in the US. The economic rights enjoyedhay
creator under copyright law shall be secondaryéonbain
purpose of copyright law, that is, to encourageative
thinking in general™’

The Thai court contended that requiring studentsupevery book in classes
or subscribe to every journal without reasonableepkons provided by copyright
law would obstruct the progress of education aridnse in Thai societ}*® The
court attempted to protect the public intereshim field of research and education so
it held that the users or students should be ableeproduce copyright materials
where prices of books had no relation to populatrmome and affected the high

level education of the country.

116 princeton University Press v. Michigan Documentv®ess In¢ 99 F. 3d 1381 (6Cir 1996). The
detail of this case will be discussed in Chapter 6.
127 The IP&IT Court Decision No. 784/2542 (1999).
118 i
Ibid.
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Although this approach may be useful to the public,would have
undermined the economic interest of the copyrighh@rs and creativity in the
education sector in the long run. This approacthefThai court focuses only on the
interest of the users in education and does nat tato account the necessary
incentives for creativity, the economic interest tbé copyright owners and the
publishing industry which must be balanced with plublic interest in education. It
clearly impairs the economic interests of copyrigiwners and incentive for
creativity by stating that if the numbers of thett®ooks in the library are not
available to match with the numbers and the neédstualents, or if the price of
books is too great or not reasonable, then sualedeption of copyright materials by
the students can be exempted under the exceptmnsg$earch and study. This
approach seems to allow multiple reproductionsdadbne if the materials are not
available in the library for the large numbers wfdents, regardless of whether such

textbooks are available for the students to oltathe market place.

This approach clearly illustrates that the Thairtaloes not take account of
the fact that the publishers and those in the dolucaector depend on each other,
and that damage to the interests of copyright osvaed publishing industry would
result in damage to the education sector in the €hid concept is recognized in the
Universities UK decisiort*®, where the UK Copyright Tribunal noted that it is
necessary to maintain the balance between theestterof copyright owners
(including the publishing industry) and the intésesf education, because these two
groups depend on each other. The publishing ingdupends on academic authors

for its raw materials and a healthy publishing istdy is particularly important to

19 Universities U.K. v. Copyright Licensing Agency [2602] RPC 639.
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those in educatiotf’ The Tribunal emphasizes that a broad generaligptbach on

exceptions would be damaging to the publishing stigh) and in consequence
damaging to educatiori’ It is clear that the current approach of the Tdmirt does

not recognize the relationship between the publiierest and the interests of
copyright owners or the publishing industry, sinicelearly opposes the restrictive
interpretation of copyright exceptions and takds@ad approach in interpreting the
exception in favour of the students only. The IIBAthe US also agreed with this
view by stating that section 32 of the Thai CA 1%9dates an unclear and overly-
broad exception which has been broadly interprétgdhe Thai courts to allow

unauthorized photocopying of entire textbooks dsssantial portions of published

materials as long as the copy is made for educatjmmposes®?

Further, the Thai Court in this case also createdther problem in

interpreting the term ‘not for profit’ as follows:

‘When looked in the view of business mechanics @imsion

of work, each student, instead of copying one ceggh, may
need to hire someone else to copy instead. Thempdnsed

or acting on their behalf may provide service byans of
trade, by collecting fees, copying and paper exgenis this
case, even though photocopy shops copy for comaierci
purpose or profit, but such performance is a direct
consequence of the use of labour, machine and egumipof
shop, i.e., man, photocopying machines and pajetoPopy
shop did not seek profit from the copyright inframgent of
others, but is a performance under an employmeaeteagent
between the student and the shop. Shops are relgasdeols
or representatives in making photocopies for studé&he

120yniversities U.K. v. Copyright Licensing Agency [2602] RPC 639.
121 pid.

122 lPA Report on Copyright Protection in Thailand0B0 See also IIPA Report on Copyright
Protection in Thailand 2007; and IIPA Report on @ight Protection in Thailand 2006.
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exception to the copyright infringement used wiib student
shall also apply to the shop3®

At the price of 0.60 Baht per page, the court did find that profit was
derived from infringement of copyright. Thus, théopocopy shops who were
copying entire textbooks for the students were essftil in arguing that they could
not be held liable for copyright infringement besadhey are not engaged in illegal
copying but rather simply providing a photocopyvess to the students. This
decision illustrates that if the photocopy shop waeisng on behalf of the students or
by order of the student, then the exceptions fropyaght infringement given to the
students can also be extended to the photocopy abowell. Nevertheless, the
evidence must be shown to the court that suchraetes done by the orders of the
students or on behalf of the student. If the phapgcshop can prove that there is an
order from the students, then the profit grantednfphotocopying the work will not
be considered as profit from infringing anotherdpyright but will be the profits in

exchange for the use of human labour instead.

However, it is important to note that the IP cadetision no. 784/2542 was
reversed by the Supreme Court in the Supreme @maision no. 5843/254%" The
Supreme Court pointed out that the defendant rejmexti many copies of the
copyright materials and kept them at his store twhi@s close to the university
where the classes using the textbooks took plabés fact illustrated that the
defendant was likely to have chances to sell titopées to the students who enrolled
in the course that required using those copieso,Alse Supreme Court found that

the defendant made a confession when he was atrbgtgolice and during the

123The IP&IT Court Decision No. 784/2542 (1999).
124 The Supreme Court Decision No. 5843/2543 (2000).
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process of interrogation that he reproduced theyrogit works of others for the
purpose of sale. And the police found the evidesfc&3 copies of photocopied work
in the shop of the defendant. After considering twvidence, the court held that it
was reasonable to believe that the defendant rapeadthe copyright works for

purpose of sale and seeking benefits from sellioge copies for his own business.

The Supreme Court outlined that the circumstandethis case cannot be
regarded as copying for hire by the students ferghrpose of research and study
because there was no witness or evidence frometfemdant to prove that he merely
photocopied because of the orders of stud&ntdence, the defendant photocopied
copyright works, not for giving a photocopying sSeev as he claimed, but for
commercial purposes and seeking profit from theydgpt work, which infringed
the right of the copyright owner and was not witthie exception under the Thai CA
1994'%® The Supreme Court declared the defendant guilty ewerruled the

judgement of the IP Court.

It is clear that the Supreme Court in no. 5843RBvade different finding of
facts from the IP Court, so the Supreme Court didraverse the reasoning in the
previous decision of the IP Court which allows teproduction to be exempted
under the exceptions as long as the defendanhkasrder form$?’ This is because
the IP Court might go too far in extending the et to copyright infringement
without adequate ground in the fat® Nevertheless, if the defendant in this case

can provide clear evidence that he photocopiecctipgright works under an order

125 pinyosinwat 2002, at 600.
126 1bid at 601.

127 pid.

128 |bid.
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from the students, he can claim that he only gpestocopying service to students
and thus, his action does not infringe copyrighdwedver, the defence lawyer in this
case provided only the defendant’s testimony andndit prove any other defence
evidence'®® This is the reason why the Supreme Court held tthatdefendant is

guilty. The Supreme Court clearly emphasized tle fat the defendant made a
confession that he is guilty in the process ofsremd interrogation, while the IP

court gave this little weigHt®

Although the IP Court decision no. 784/2542 wasraed by the Supreme
Court, it raised several important issues suchhaslack of the CCS in the Thai
education sector and the two inappropriate appesacivhich undermine the
effectiveness of the copyright protection regimethe Thai education sector. The
same problems have also been acknowledged by tl@olt in the decision no.
785/2542'3 This case has similar facts to the IP Court denisio. 784/2542
discussed above. The defendant also operated aqapytshop by providing general
photocopy services to the public. The plaintifficlad the defendant infringed
copyright by photocopying excerpts extracted frextlhooks for which the plaintiffs
held the copyrights. Those excerpts were selecyethd professor for a class in the
nearby university. The main difference is that doairt in this decision found the

defendant prepared the photocopy in advance, wtiiee amount of seized

129 pinyosinwat 2002, at 601.

130 |bid.

131 The IP&IT Court Decision No. 785/2542 (the partigspealed to the Supreme Court and the
decision was affirmed by the Supreme Court in thr&me Court Supreme Court Decision No.
1772/2543).
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photocopies in this decision was much larger thhat tof the decision no.

784/2542'32

However, the court decision no. 785/2542 also reteto the reasoning in the
previous IP Court decision no. 784/2542. Then,tétesl that the decision no.
785/2542 is different from the previous decision ®4/2542 because the defendant
in this decision could not prove to the satisfattal the court that copying of the
plaintiff's copyright work was done under the orderms or the employment
contract between the student and the photocopy. shiogrefore, the defendant in
this case could not rely on the student’s exceptimecause he could not prove that
the students ordered him to make a copy of copynuhierials. The court held that
the defendant copied the copyright work under wa mitiative without instruction
or order from the student. The defendant prepaliephatocopies of the copyright
works in advance and then promptly sold them. Hetieedefendant could not claim
the defence under the exception for research amty siecause the defendant’'s act
was for commercial purposes and not for the purpdsslucation or research. Also,
since the court found that the amount of seizedquuopies in this case was quite
large, it held that the defendant unreasonablyudhsd the right of the copyright
owner to utilize the copyright work to gain benéfitthe ordinary mannér? Hence,
the IP Court declared that the act of the defenda® copyright infringement for
profit-seeking purposes. Although the court dedattee defendant guilty, it only
imposed a lenient fine because it believed that#fendant’s act was committed to

facilitate the students and for profit in a reasd@ananner.

132 pinyosinwat 2002, at 599.
133 The IP&IT Court Decision No. 785/2542 (1999).
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The parties disagreed with the IP Court decisiol appealed to the
Supreme Court. The Supreme Court Decision no. PbA3d/ (2000) affirmed the
decision of the IP Court. It was confirmed that yiog documents in accordance
with the order or the instruction of students acteers for the purpose of research
and study without the purpose of making profits Idobbe exempted from
infringement of copyright under section 32 paragrafi). If the defendant acted on
behalf of students who were eligible to raise theegption of copyright infringement,
the defendant would have been eligible for the ptica of copyright infringement
in the same manner as the student. However, tlemdaht’'s shortcut of copying the
copyright work in advance under his own initiatewed then selling those copies to
the students without a prior order from them methiat he could not claim the

copyright exception for research and study.

It is undeniable that this problematic approachtloé Thai courts has
weakened the copyright protection regime in thei Eldaication sector and impaired
the economic interests of copyright owners. Thet@tapy shops rely on a ‘made to
order’ basis through the order form in order toidvbe infringement of copyright.
In this aspect, the photocopy shops attempt tothiseapproach of the IP Court to
their benefit by requesting all students and tieastomers who want to photocopy
the books to fill in the order forms or the emplamh contracts provided by the
photocopy shops. As a result, they can use theser dorms as evidence to prove
that such reproduction is done by the orders ofdfuglents or on behalf of the
student so that the profit granted from photocogyhe work will not be considered
as profit from infringing copyright but as profits exchange for the use of human

labour instead.
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The IIPA of the US has also complained about tireblematic approach in
several of its reports. In this vein, it statedt thifhough the Supreme Courts and the
IP Courts have held in several decisions that tlepgration of the photocopied
textbooks in advance for selling to the studentscassidered as copyright
infringement and cannot be exempted under the érecegphe investigators from the
publishing industry found that photocopy shops paty copy any book upon
demand but also around 60% of them were found id poe-copied books in
advance?* Nevertheless, this means that around 40% of tlopbpy shops will
not keep infringing materials in stock or reprodsaeh materials in advance but will
only make copies after orders are received frordesits™>° This method of a ‘made
to order’ system, in which requested copies areeraatt immediately distributed,
can help to avoid the risk of infringing copyrightaccordance with the approach of
the Thai IP Court to exceptions. Therefore, theAllequested the Thai government

to solve this problem since the photocopy shope hearned to avoid stockpiling of

infringing textbooks by moving to a ‘made to ordgystent->°

The IIPA also indicated that this approach is peaidtic because it sets no
limitation on the scope of permissible reproductiomer the educational exceptions
since the court held firmly that receipts showirgies made on order or on behalf
of students would entitle the defendant to avaihgelf of the defence under the
educational exceptiol’ This means that the reproduction of entire texisoor

multiple reproductions can be done under the exmepts long as the defendant has

13411PA Report on Copyright Protection in Thailand0®0

135 1IPA Report on Copyright Protection in Thailand020 See also IIPA Report on Copyright
Protection in Thailand 2005.

138 11PA Report on Copyright Protection in Thailandd20

137 IPA Report on Copyright Protection in Thailand0B0 See also IIPA Report on Copyright
Protection in Thailand 2004.
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receipts showing that copies were made on the asfiehe students. If such an
approach to the exception continues, it will hinttex publishers’ efforts to protect
their copyrights as well as increase the level aggytight infringement in the Thai
education sectdr®

The IIPA believes further that the growth of cogit infringement in the
Thai education sector results from the problemapiproact For instance, the
photocopying of educational materials is widely@ued by lecturers as a result of
a broad misinterpretation about the scope of petbies reproduction under the
educational exceptiorté? Especially, section 32 paragraph 2(6) of the T2rai1994
which allows the teachers to reproduce educatiorakrials for teaching purposes
has been completely misinterpreted by the teachedsuniversities in Thailand as
allowing the reproduction of entire books and thdistribution to the student§!
The studies indicate that many lecturers or ingtngcoften use university facilities
to reproduce copyright works for their students aisb frequently provide the
students’ reading lists to photocopy shops sotti@e shops can anticipate demand
and prepare the photocopies of the books for thdestts in accordance with the
reading lists:*? In some cases, the lecturers even place the ofoletie students’
copies themselves and send someone to collect tReminstance, the statistics
indicated that over two-thirds of students at Claumigkorn University received

photocopied textbooks from their lecturéfs.

1381|PA Report on Copyright Protection in Thailandd80
13911PA Report on Copyright Protection in Thailand0g0
iii IIPA Report on Copyright Protection in Thailand020
Ibid.
142 lPA Report on Copyright Protection in Thailand0B0 See also IIPA Report on Copyright
Protection in Thailand 2004.
143 11PA Report on Copyright Protection in Thailandd20
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Importantly, the IIPA emphasized that the two ctinds in section 32
paragraph 1 have been interpreted by the Thai £onra way incompatible with
international norms and standards regarding peilohesases of copyright materials.
So if Thai copyright law continues to permit whiag$e judges say it does, Thailand
will remain in violation of its international obkgions under the Berne Convention
and the TRIPs AgreemeHt The IIPA stated that in order to comply with theee-
step test in the Berne Convention and the TRIP®&mgent, such exceptions need to
be clarified by confirming that, contrary to sonmeerpretations by the Thai courts,
the exceptions are not applied to permit wholesafgying of academic materials or
textbooks without payment of royalty fees to thgyaht owners, or to allow
students, teachers, or photocopy shops or anyae adting on their behalf to
reproduce copyright works in a way that impingestioa exclusive rights of the
copyright owners under international 1&W.It also suggests that Thailand should
take steps to narrow the relevant provisions taensompliance with international

norms#

Similarly, some copyright associations in the UShsas the Association of
American Publishers (AAP) also indicated in theinj petition to the Office of the
US Trade Representative (USTR) that the resultthefdecisions of the Thai IP
Court are unsatisfactory because they allow wht#dgshotocopying carried out by

the photocopy shops at the direction of studentalt@ntirely within the exception

1“4 IPA Report on Copyright Protection in Thailand080 See also IIPA Report on Copyright
Protection in Thailand 2005; IIPA Report on Copitigrotection in Thailand 2006; and IIPA Report
on Copyright Protection in Thailand 2007.

15 IPA Report on Copyright Protection in Thailand0B0 See also IIPA Report on Copyright
Protection in Thailand 2009.

148 11PA Report on Copyright Protection in Thailandd®0
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for non-profit ‘research and study’ purposésThese associations observed that
although both cases had been appealed to the Tpaei8e Court, it does not help to
solve the problem because the Supreme Court desiseem to leave open the
possibility that if prior requests by the studewere documented, a photocopy shop
engaged in photocopying of copyright materials widag able to claim the benefit of
the exception for the reproduction for non-profiesearch and study’ purposés.
This is because the decision of the Supreme Coast vased on a finding that the
defendant had failed to demonstrate that the uoaatd copies seized by the police
had been made at the specific request of studeritsese is still a possibility that if
there is clear evidence that prior requests orrerdere made by the students, then
the photocopy shops might be able to benefit fréve exception. Hence, these
decisions of the Supreme Court do not disapproeddver court’s reading of the
law but even encourage commercial piracy of textsdd These associations
indicated that such an approach to the interpoetadf the educational exceptions
would undermine the economic interests of copyrigivhers and concluded that
legislative changes are needed in order to clanfpe ambiguities in the educational
exceptions in the Thai CA 1994 and also the ingmpate approach in the two

decisions should be solvéd.

2.1.3) The lack of a copyright collecting society (  CCS)

The third factor which makes it more difficult taogpect the economic
interests of copyright owners is the lack of a aagyt collecting society (CCS) in

the Thai education sector. This problem was ackedgéd by the Thai Court in both

711PA Report on IP practices in Thailand 2001.
148 |ja;
Ibid.
149 bid.
%0 pid.
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the IP Court Decision no. 784/2542and the IP Court Decision no. 785/2522.
The IP Court in Decision no. 784/2542 stated that ¢opyright system normally
allows individuals or other representative orgammes such as libraries or
photocopy shops who want to use copyright works gonon-profit educational
purpose to apply for permission from the copyrigiMners to duplicate part of the
work and then pay royalty fees. Libraries or phomcshops as representatives of
the user must apply for permission to duplicate parthe work for a non-profit
educational purpose and then pay royalty feesea@tipyright owners. However, the
problem for Thailand is that there is no CCS in Timai education sector. The IP
Court outlined the problem about the lack of a A@%e Thai educational sector

and suggested the establishment of a CCS as follows

‘...It does not appear that the printing house whothe
copyright owner in this case has appointed a reptative

for granting of permission to use right in Thailank
students, teachers or photocopy shops which are
representatives of such persons in Thailand mugtiess
permission from the copyright owner for a justified
duplication, it does not appear how such persons or
organizations must proceeg?

Similarly, the IP Court in Decision no. 785/232%2also acknowledged the
lack of the CCS in the Thai education sector and Ikeat although the plaintiff
requested the court to impose severe penaltiegi§omment and heavy fine) on the
defendant by claiming that the defendant’s act esblg affected the economy and
international trade relations, it would not impasvere penalties on the defendant

for the following reason:

131 The IP&IT Court Decision No. 784/2542 (1999).
152 The |P&IT Court Decision No. 785/2542 (1999).
133 The IP & IT Court Decision No. 784/2542 (1999).
1% The IP&IT Court Decision No. 785/2542 (1999).
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‘...the publisher who is the copyright owner instliase has
never appointed a representative for the purpodeerising
persons in Thailand to utilize the copyright wolfkstudents,
teachers or photocopy shops who are representativithose
persons in Thailand want to apply for a licencenfrthe
copyright owner so that they can make copies ofviioek
legally, such persons or organization would notvkimw to
apply for such licence>®

The court was of the view that the injured partyoudtd take partial
responsibility for the copyright infringement inighcase. The court suggested that
the users (defendant) and the publishers (theadjarty) should set up ‘a Royal
Collecting Organization for various kinds of liteyavork which are used in teaching

and studying™*®

These two cases clearly illustrate the problem eduy the lack of a CCS to
collect royalty fees for reproduction of the cogy works in the Thai education
sector. Without the CCS in the Thai education se¢hee damage to the economic
interest of copyright owners seems to be more se\Bgcause it is difficult for the
users to obtain permission from the copyright owttegy may have no choice but to
reproduce the copyright materials without prior rpission from the copyright
owner. It is also undeniable that the increasedbmrmof copyright infringements in
the education sector result from the difficultyoibtaining permission and the lack of
a CCS and licensing scheme system. The introduofisuch a system into the Thai
education sector is necessary in order to solv@tblelem. The issues relating to the
need for a CCS in the Thai education sector willdiscussed in more detail in

Chapter 6.

1% The IP&IT Court Decision No. 785/2542 (1999).
156 [
Ibid.
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2.2) Exceptions and moral rights

Although the moral right of the author to be idéatl as the creator of the
work under Article 6bis of the Berne Conventionsigecifically recognized and
implemented in section 18 of the Thai CA 1994, thajority of the educational
exceptions (especially those in the list of peraithcts in section 32 paragraph 2) do
not support this right of the author because thepat require that such reproduction
of the work under the exceptions must be accompartiy a sufficient
acknowledgement of the author and the work. Formgte, the exception for
research and study in section 32 paragraph 2(@yslusers to reproduce copyright
works for non-commercial research and study, buhout requiring sufficient
acknowledgment of the author. Likewise, the exaapfor teaching in section 32
paragraph 2(6) allows the reproduction, adaptatxhjbition or display of a work
by a teacher for the benefit of his teaching, bgaim without sufficient
acknowledgement being necessary. Similarly, theegten for educational
institutions in section 32 paragraph 2(7) permitsaational institutions to reproduce
copyright materials for distributing or selling $tudents in class or in an educational
institution without any requirement of sufficientkmowledgment. Also, the use of
copyright works as part of questions and answeranirexamination can be done
under section 32 paragraph 2(8) without sufficesknowledgement of the author.

The only educational exception which requires tygraduction to be done
with sufficient acknowledgement is the specific gpiion for ‘use as reference’ in
section 33. The problem is that this exception ajgsrindependently and separately
from other educational exceptions. Pursuant toi@e@3, a reasonable recitation,

quotation, copy, emulation or reference from a cgy work with an
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acknowledgement of the ownership of copyright inohswork will not be deemed an
infringement of copyright provided the two conditein section 32 paragraph 1 are
also complied with. But this exception does not m#aat all users of educational
materials are required to provide sufficient acklealgement as to the original work
and its author. It only means that the users caefiidrom this exception as long as
they reproduce such works with sufficient acknowkedent. In other words, the
user who does not provide sufficient acknowledgdnas to the author or the
original works will lose only the right to benefibm this specific exception but will
still have the right to claim under other educagioexceptions which do not require
sufficient acknowledgement.

The lack of a condition of sufficient acknowledgamin the majority of the
educational exceptions indicates that the curreavipions do not respond to the
nature of the use of research materials. The dondif sufficient acknowledgement
is based on the fact that research and educatimagérials normally owe their
existence to what has gone before; indeed the emutiidhese types of works often
use some idea or knowledge from the previous worksrder to build or create a
new one">’ The condition of sufficient acknowledgement theref seems to be
necessary so that the person receiving a copyeofvirk could have notice of the
earlier creator’s identity. In order to ensure timatral rights of the copyright owners
will be recognized by the educational exceptiondeurthe CA 1994, amendment to
these exceptions seems to be unavoidable.

The moral right under the Thai CA 1994 not onlyitsmto the right of the

author to be identified as such through direct gtioh but also includes the right to

157 Bently 2009, at 199; See also Lehr 1994, at 446.
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prohibit any person from distorting, shorteningaithg or doing anything against
the work to the extent that such act would causeadg to the reputation or dignity
of the author. However, it is clear that the maigiht problem in Thailand is about a
person taking copyright materials of others and theblishing them as his or her
own work without providing sufficient acknowledgntesf the original author and
work. The IIPA also recognized this as a major f@ob and stated that the
educational exceptions under the Thai CA 1994 allecturers and educational
institutions to include significant excerpts fromgdlish-language textbooks in their
own materials without giving proper acknowledgemehtthe authors and their
works'®® In this vein, translations, adaptations and coatisihs of copyright
materials made without permission or sufficient ramkledgement which involve
both entire books and substantial portions of bob&se increased dramatically
during the past few yeat?’ These reports indicate that many lecturers in [&héli
make direct translations of entire foreign copytiglorks and then market them as
their own publication$®® Some lecturers take a chapter from each of several
different foreign textbooks on the same topic anenttranslate the chapters and
compile them into a new set of materials or coyraeks for sale or distribution to
students as their ‘Thai’ original textbooks withopermission or sufficient
acknowledgemerif® Some directly use the foreign materials withouty an
translations as their own materials, especiallysé¢hewho teach English as a foreign
language (TOEFL) in Thailand. For example, lectsitake questions from IELTS or

TOEFL practice books or other English practice lsoakd then compile them into

138 ||PA Report on the Proposed US-Thailand FTA 2004.
13911PA Report on Copyright Protection in Thailandd®0
160 [

Ibid.
181 11PA Report on Copyright Protection in Thailandd®0
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their own course packs or publicatifi.In 2006, the IIPA found that several
lecturers at two universities had used their naamea direct translation of a foreign
copyright work without permission or sufficient ackvledgement and no actions

had been taken to prevent such practtées.

The cause of this problem is that the educatioredgtions in section 32 of
the Thai CA 1994 do not contain the requiremensuificient acknowledgement
along with the lack of a CCS in the Thai educatsactor to provide licences for
those who wish to translate English-language teodtbdnto Thai for publication.
With the gap in the educational exceptions andl#éic& of a CCS, lecturers can
routinely include significant excerpts from Enghisinguage textbooks in their own
materials without giving proper credit or acknowgechent. Thus, the IIPA
demanded that the Thai Government modernize or aweprthe educational
exceptions and also establish a CCS in the Thatagdun sector in order to allow
those who wish to translate English-language nadtetio obtain the appropriate

licenses for such productidff:

Most reports from the IIPA argued that this problemst be solved as soon
as possible because it inflicts significant damageonly on the educational market
and economic interest of copyright owners in Thadldut also on moral rights and
the incentive for creativity of the authors who atgposed to be acknowledged as
creators of the work€® In this vein, the lack of a requirement of sufici

acknowledgement in the educational exceptions dan andermine economic

18211PA Report on Copyright Protection in Thailandd®0
183 11PA Report on Copyright Protection in ThailanddB0
%4 11PA Report on Copyright Protection in Thailandd®0
185 11PA Report on the Proposed US-Thailand FTA 2004.
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incentives for production and other incentives sastithose of academic prestige or
reputation:®® Without the exceptions supporting moral rightdéacknowledged as
the authors of the works, academic authors whaereark in order to gain prestige
or reputation in the education sector may lose vatbns and incentives for
creativity. Thus, the exception supporting the rhaights is not only aimed at
protecting authors but also at promoting greateattvity to benefit the educational
market and the public in the efftd.Chapter 3 of the thesis will discuss the proposed
changes in relation to the requirement of suffici@cknowledgement together with

other proposed changes to educational exceptions.

2.3) Exceptions and long-distance education

Many universities in Thailand have embraced diggahnology as a way of
enhancing the learning environment for studentdudicg the use of secure
networks. This has created large numbers of lostpdce learning students who
access educational materials away from the cladseduncational institution at a
place and time of their own choosing. The Thai Goreent considers that access to
educational material is an important element immting lifelong learning and long-
distance learning education, by creating more dppdres to learn and develop
beyond the formal school environméfft However, concern has been expressed that
the Thai copyright law and its exceptions seenestrict the full exploitation of this
potential lifelong education and long-distance méaay.

Although the current educational exceptions undee Thai CA 1994

normally cover reproduction in hard-copies by theacher and educational

%% Syhl 2002, at 1214.
57 Ibid.
188 Section 8 of the National Education Act 1999 (Tarad).
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institution, they do not support long-distance ediom where the students are
supplied with the course materials at home. Thibdsause they only allow the
reproductions to be distributed in a class or iredncational institutioh®® With this
current approach, the exception can only beneficampus students but cannot
extend to cover students not on the premises ofnt@ution. Since reproduction
and distribution outside the institution are ndbwed under the exception, it is
impossible for the educational institutions to pdevor distribute materials to long-
distance learning students without infringing coglyt. Hence, the exception has
clearly become an obstacle to long-distance legrsindents. The exception not
only disadvantages long-distance learning studbntsalso adversely impacts on
students with disabilities, who may study from reéenlocations as well.

The policy of the Thai Government promotes longatise learning
education in order to solve the problems of ovegtetpn in the capital of Bangkok.
Recently, the Thai Government encouraged peoplen fibe countryside to
participate in long-distance education or to studythe schools or universities
located in their provinces instead of living anddsting in Bangkok. This is because
the size of the population in Bangkok has drambyicacreased in the past decade
as people from the countryside permanently migtatéhe city. The Government
believes that people come to study in Bangkok &ed tfter they graduate, do not
go back to their provinces. Long-distance educaseems to be one of the methods
to prevent people from moving in this way. Recenthost educational institutions
respond to government policy by offering long-dmsta learning courses and

programs. With the consequent rapid growth of Idiggjance education in Thailand,

189 See for example section 32 paragraph 2(7) of tie TA 1994.
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changes or amendments to the copyright exceptiosder to allow long-distance
learning students to access and obtain educatioagdrials outside the classroom or
premises of educational institutions is unavoidable

By preventing reproduction and distribution outsathicational institutions,
the exception also proves to be incompatible whth policy of lifelong education
under the National Education Act 1999, which isfir& comprehensive educational
law in Thailand. This law is aimed at developing thll potential of the Thai people
through imparting knowledge in areas such as pslitdemocratic governance,
human rights, local knowledge, environmental pnesgon, self-reliance, creativity,
and self-learning on a continual baSiSImportantly, the Act clearly stipulated in
section 8 that educational provision is based enftowing principles: 1) lifelong
education for all; 2) all segments of society mapating in the provision of
education; and 3) continuous development of thadsodf knowledge and learning
processe$’! The Thai Government considers access to educhtioaterials as an
important element in promoting lifelong learning fall and also in creating the
opportunity for all segments of society to learnl @evelop their knowledge beyond
the formal school and university environment.

The exceptions thus not only prove an obstacletlier lifelong learning
policy of the Thai Government but also prevent adiooal institutions, teachers and
students benefiting from new digital technology bgt permitting educational
institutions to send copyright materials to diseearning students by electronic
means. For example, the exception does not coeesitiration where the educational

institution makes copies or materials availablesgaure networks or where it sends

170 Section 7 of the National Education Act 1999 (Tarad).
"1 Section 8 of the National Education Act 1999 (Tarad).
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such materials to students by email. Hence, thiegbon is too limited for the
digital age, where information and learning process no longer confined to
classrooms or educational institutions but canlzgesl over the Internet or secure

networks.

The exception was enacted at a time when digitehnelogy was not
available or widely accessible for educational psgs. Thus, its scope was defined
in the context of the educational environments éxadted at that time which focused
on enabling teachers and educational institutionprepare and distribute extracts
from copyright works in hard-copies. Consequertttys exception cannot deal with
the current situation where educational institugiom Thailand make increasing use
of digital technology in teaching long-distancerieag students and where education
and learning processes are no longer limited tystg in classrooms or educational
institutions. This means that legitimate uses éwvi@ies in the Thai education sector
are infringement when they should not be. For exampome courses in my
university in Thailand are partly carried out oeliso the educational institutions and
lecturers often put educational materials onliraglwith recording of lectures for
the students to download without realizing thatséhactivities cannot be justified

under the exceptions for educational institutions.

Importantly, the non-application of the exceptiolsoameans that the
educational institutions, teachers, and studenismead to obtain a licence for using
such materials. In practice, the situation wouldirtmnvenient or worse, because
there is no CCS to offer a licence for the usedifcational materials. In the long
run, the non-application of this exception in thgitdl environment will eventually

affect the academic activities of educational tngthns, teachers and students
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because they do not know whether their digital wesopyright materials will lead
to copyright infringement claims. The fear of cagiut infringement may therefore
stop educational institutions, teachers and stgdieain carrying out such activities
which would, however, be legal if the exception laggh With digital technologies
becoming more widely available, it is unavoidabte fThailand to make this
exception more suitable for the digital age bywihg educational institutions and
teachers to provide materials for students viatelaic means.

It is important to note that if the educationaception is extended in this
way, then the need for the protection of the tetdgioal protection measures
(TPMs) and the rights management information (RMI8) become more important
than ever. This is because many educational itistitsi in Thailand rely on digital
security systems that effectively control accessapyright materials to ensure that
only students can obtain and access to educatiomaterials in the digital
environment and also to track down infringers. Withthe security system, anyone
can access the copyright materials and districentfreely and thus destroy the
copyright owner's other markets. However, sincergh&s no provision on the
protection of the TPMs and RMiIs in the Thai CA 19t alteration or removal of
the RMIs in educational materials and the circuntieenof TPMs can be done freely
in Thailand. Thus, in order to ensure that the eadn interests of copyright owners
in the online environment are properly protectad,si necessary for the Thai
government to regulate the protection of TPMs aMIR

This is also supported by the IIPA which indicatedseveral of its reports
that the amount of digital copyright infringementThailand has increased rapidly

with the growth of Internet usage in Thailand. TR reports suggest that the Thai
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CA 1994 is in need of updating because it cannat déth issues such as those
related to TPMs and RMIE? Thus, the IIPA recommended that the Thai
Government modernize its copyright law and enaotigrons on the protection of
TPMs and RMIS.”® It encouraged the Thai Government to join the WiB@yright
Treaty (WCT) and implement the provisions of theaty as the standard for digital
copyright protection in Thailand, since it contain@ovisions prohibiting
circumvention of TPMs and unlawful tampering witMR.>"* Similarly, several US
copyright associations also suggested that Thajraghg law needs to modernize in
order to adapt to the digital environment, requgsthe Thai Government to ratify
the WCT and implement its TPM and RMI provisidhsSuch requests also seem to
be consistent with all US FTAs because the praiaatf the TPMs and RMIs is also
a key obligation under the prospective ThailandH®JBA. The FTA contains the
provision requiring the contracting states to yatlie WCT and this obligation will
ensure that Thailand’s Copyright Act reaches thellef digital copyright protection
afforded by the WCT’® The issues relating to the TPMs and RMIs will betHer

discussed in Chapter 4 and 5.

2 IPA Report on the Proposed US-Thailand FTA 208&ge also IIPA Report on Copyright
Protection in Thailand 2009.

3 11PA Report on Copyright Protection in Thailand0®0 See also [IPA Report on the Proposed US-
Thailand FTA 2004.

" IPA Report on Copyright Protection in Thailand080 See also IIPA Report on Copyright
Protection in Thailand 2009.

5 [IPA Report on IP practices in Thailand 2001; 8®IIPA Report on withdrawal of GSP against
Thailand 2003.

7% IPA Report on Copyright Protection in Thailand0B) See also IIPA Report on Copyright
Protection in Thailand 2007.
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2.4) The current approach in Thailand and its probl  ems with the three-

step test

In the previous section, | have mentioned that isgveports indicated that if
Thailand continues to use its current legal apgrdacthe copyright exceptions, it
will have a problem about whether the exceptiondeurthe CA 1994 comply with
the three-step test. In this section, | will coesidvhy the current legal approach to
the exceptions in Thailand will have this problérhe current approach to copyright
exceptions seems to have no problem in satisfyiagequirement of ‘certain special
cases’ because the exceptions of the CA 1994 isdbas a list of permitted acts
which only allow certain purposes or uses to bemgpted and also contains the
specific exceptions which only apply to certaindgmf works and certain purposes
of use. Importantly, it is still unclear whetherrwt the two conditions in section 32
paragraph 1 can be applied as a general excejitioriair use. Presently, the Thai
Court only allows the two conditions to apply as-ponditions together with other
additional conditions in the exceptions in the ldtpermitted acts in section 32
paragraph 2 and the specific exceptions in se@®r84, 35, 36, and 43. Therefore,
the exception in the Thai copyright law is stithlied to certain special cases. The
issues of whether or not the two conditions inisecB2 paragraph 1 should be
applied as a general exception and, if they camafpied as a general exception,
whether they will satisfy the requirement of cartapecial cases will be discussed in

Chapter 3.

However, it is clear that the current legal apphodo the copyright
exceptions in Thailand is unlikely to pass the sélcand third criteria of the three-

step test. By allowing the wholesale reproductiéremtire textbooks and multiple
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reproductions to be carried out under the excedtoreducational purposes can be
considered as in conflict with the normal explogatof the work which should not
be permitted under the exceptions at all. Senftieasserts that a conflict with
normal exploitation arises where multiple reprotutd or systematic reproductions
are made and also where copies are made of enitesw’ He points out a practical
example of photocopying, which cannot be permittatdconsists of reproducing a
very large number of copies because that conflictis a normal exploitation of the
work.”® But if a small number of copies is made, photodopynay be permitted
without payment, especially for educational purpd$&The key point is that if such
photocopying or reproduction is likely to competghwthe original works and the
authors of relevant works are deprived of a typmalor source of income, then it is
conflict with a normal exploitation of the works dawannot be permitted° It is
quite clear that the approach to the copyright pttees in Thailand, which allows
multiple reproductions and the reproduction of rentiextbooks, also deprives a
typical major source of income of the authors aochgetes with the original works
in the same educational market, so it clearly e¢otsfiwith a normal exploitation of

the works.

The current approach to copyright exceptions dlses not meet the third
condition of the three-step test, which requirest the national copyright exception
must not unreasonably prejudice the legitimater@sieof copyright owners. In this

aspect, this requirement seeks to safeguard theoraitinterest in the right of

177 Senftieben 2004, at 94.
178 |pid at 52.

179 |bid.

180 |pid at 70, 162 and 197.

80



reproduction and other legitimate interests thahens might havé® The term
‘interest’ also encompasses the possibility of depg an author of economic value
from a work. The prejudice can be regarded as soresble if such amount of
reproduction under the exception is inappropriatardair because of excessiveness
in amount or degre®? However, the harm flowing from an exception can be
reduced to a reasonable level if the payment oitaoje remuneration is made to the
copyright owners®® This means that unreasonable prejudice to theeistteof
copyright owners can be avoided if the paymentmqfitable remuneration or fair
compensation has been made to the copyright owlmecsse of photocopies, there
would be no unreasonable prejudice to the legiematerest of the author if
adequate remuneration is paid, so the establishofetite CCS and its licensing
scheme system, which can ensure that copyright mwrexzeive the payment of
equitable remuneration, will help to avoid an ustemble prejudice to be causéd.
Nevertheless, in the case of Thailand it is cldsat tthe exception allows the
photocopying or reproduction of entire books andtiple reproductions without the
payment of equitable remuneration to copyright awn&ince there is no CCS or
licensing scheme system in the Thai education satts difficult for the copyright
owners to collect remuneration from the users dratqropy shops, so the exception
of the CA 1994 cannot avoid unreasonable prejuthcéhe interest of copyright

owners and thus, does not satisfy the third reqers.

In fact if the exception cannot pass the secortéran, there is no need to

consider the question of whether or not the exoaptauses unreasonable prejudice

181 Senftleben 2004, at 215.
182 bid at 235.

183 |hid at 217-218.

184 1bid at 130.
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to the legitimate interest of copyright owners. fieben explains that if a conflict
with a normal exploitation arises, it means that thst procedure automatically
comes to an end; the exception does not comply thighthree-step test and thus,
cannot be permitted regardless of whether or naitagjle remuneration is patt®
This is because the payment of equitable remuoerdias no influence on the
decision of whether or not an exception conflicithva normal exploitation since
only an unreasonable prejudice to legitimate irsterean be prevented in this
manner®® Therefore, in the case of Thailand, the currergregch to copyright
exceptions has failed to satisfy the three-step sgxe it cannot pass the second
criterion. The issue of whether or not the proposkdnges recommended in this

thesis can satisfy the three-step test will beudised in Chapter 3.

185 Senftieben 2004, at 131.
186 |bid.
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Chapter 3

The educational exceptions

In the previous Chapter, | indicated that the etanal exceptions under the
Thai CA 1994 do not provide proper protection ftwe teconomic interests of
copyright owners. In this Chapter, | recommend tinabrder to solve the major
problems mentioned in Chapter 2, it is necessaryreform the educational
exceptions in the Thai CA 1994 generally by makihgm more restrictive and
limited than at the present. Several changes nedzktmade to the provisions in
order to achieve this goal. Firstly, section 3.doramends that the Thai Government
needs to clarify that the two conditions in sectd#hparagraph 1, which come from
the Berne three-step test, should not be appliedgeneral exception and should be
removed as such from the provisions, since theytla@ecause of ambiguity and

uncertainty in all the educational exceptions.

Second, | have already mentioned in Chapter 2theaexceptions applying
to libraries, educational institutions, teachingsearch and study under the Thai CA
1994 need to be reformed because they allow reptiahs of educational materials
by the users without a clear limitation as to th@ant of reproduction and without
prohibition on multiple reproductions. Thus, | remmend in section 3.2 of this
Chapter that a clear limitation as to the amountregroduction and a clear
prohibition on multiple reproductions should be eried into the educational
exceptions in the list of permitted acts and thecdjc exception for libraries. This
involves looking at the educational exceptionshea UK and US copyright laws,
which provide a clear limitation as to the amouhteproduction. This section also

recommends that the guidelines for education wredlect the interests of copyright
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owners and other groups of interests in the Thaicatbn sector need to be
reformulated in order to help users, students,@hdr relevant parties to determine
the appropriate amount of reproduction under cgpyrexceptions.

Third, since the exceptions applying to librarieslucational institutions,
teaching, research and study under the Thai CA @4 the reproduction of
educational materials without sufficient acknowleagent of the copyright owners,
section 3.3 recommends that the requirement ofcserfit acknowledgement should
be inserted into the Act in order to promote thetgetion of moral rights. Finally,
section 3.4 recommends that the exceptions applgntgaching and educational
institutions, which do not allow reproductions bgathers and educational
institutions to be made and distributed outsidecthss or the educational institution,
need to be reformed in order to make them moretffein supporting the policy of

long-distance education and lifelong learning iraildnd.

3.1) Whether section 32 paragraph 1 should be appli ed as general
exception?

Since the CA 1994 does not provide any definitietated to the two
conditions in section 32 paragraph 1, the integti@h and the application of the two
conditions are left to the assessment of the cduhave already mentioned in
Chapter 2 that although several decisions of the TlhCourt have indicated that the
two conditions form a pre-condition together witie tother additional conditions
provided by the exceptions in the list of permitsds and the specific exceptions,
the court has remained silent on the question adtiadr or not the two conditions
can be applied in their own right as general exoapt In this section, | consider the

arguments which support the recognition of these twnditions as a general
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exception, and then argue that these two condisbosild not be applied as general
exceptions and should be removed from the eduatmxception in order to make
the provisions more certain and effective in probtecthe economic interests of

copyright owners.

Subhapholsiri suggests that section 32 paragragitotld be enforced alone
as a general exception in a limited sense androstances®’ He gives three reasons
supporting this argument. First, the wording andtegt of the section, which is the
primary source of interpretation, provide clear aditions to be satisfied and clear
results from satisfying these two conditidf$.In this vein, the language of the
section clearly indicates that if uses satisfy t conditions in section 32
paragraph 1, it will result in an exception to coglit infringement. Therefore, he
believes that by reading section 32 paragraph dealiv is understandable that it can

be independently applied.

Second, he argues that the recognition of se@®paragraph 1 as a general
exception will help to fill a gap in the copyrigakceptions because it is impossible
for the exceptions in the list of permitted actseétction 32 paragraph 2 and specific
exceptions in section 33 — 43 to cover all typeswoiks and all purposes of
appropriate and reasonable t&eThere are still some types of works and purposes
of use which are fair but which are not in the gtwm provisions in the Thai CA
1994°° For example, there is no specific provision unither CA 1994 that can be

applied to parody, or to some digital materialsjfgbe two conditions in section 32

187 Subhapholsiri 2001, at 234.
188 | pid.

189 pid at 234-236.

190 pid.
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paragraph 1 can be enforced as the general exogefitcan be used to apply to these
circumstance$’ Nonetheless, he emphasizes that section 32 patagrahould be
applied as a general exception in relatively rareumstances, only for the purpose
of filling a gap in the list of permitted acts iaction 32 paragraph 2 and the specific
exceptions in section 33 to 4%. Section 32 paragraph 1 should not be used as a
general exception in any other circumstances. Tihispelieved that the recognition

of section 32 paragraph 1 as a general exceptiotéopurpose of filling gaps in the
copyright exceptions can help to protect the pultierest, especially where a
purpose of use is fair but that use does not faliwthe scope of the exceptions in

the list of permitted acts and specific exceptionthe Thai CA 1994.

Finally, it is argued that the recognition of sentB2 paragraph 1 as a general
exception in a limited sense is not in breach ef tbquirement of ‘certain special
cases’ in the three-step test in the Berne Conwerdnd the TRIPs Agreement. In
this vein, the three-step test requires first teateptions have to be limited to
‘certain special cases’; second, the use of a ogipywork under an exception must
not conflict with the normal exploitation of the vk and finally, such use must not
unreasonably prejudice the legitimate interestthefauthor or right-holdér> The
main concern is the question of whether the redmgniof the two conditions in
section 32 as a general exception is in breacheféquirement of ‘certain special
cases’. Subhapholsiri argues that if the two camuitin section 32 paragraph 1 only

apply as a general exception in limited circumstanior the purpose of filling the

191 sybhapholsiri 2001, at 234-236.

192 1hid.

193 The three-step test is also embodied in Articleol®he WIPO Copyright Treaty which merely
repeats the language contained in TRIPs ArticlaridBerne Article 9(2).
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gap of copyright exceptions, then it is still coril to ‘certain special casé&’ He
contends that the application of section 32, paayrl as a general exception in
limited circumstances is different from the appiica of the fair use exception in
terms of scope, certainty and flexibilfyy, It is important to note that the general fair
use exception in the US copyright system providesmdb criteria for determining
whether the use is fair and this has resulted sBerous debate as to whether a
general fair use exception is compatible with tivee-step test® This issue has not

yet reached conclusion.

Okediji believes that the fair use doctrine is ada exception to the rights
granted to authors under the Copyright Act so @adl is not limited to special
cases?’ In this aspect, if section 32 paragraph 1 is Hgoagplied as a general
exception in every circumstance, then it would pitdp be in breach of the
requirement of ‘certain special cases’ in the thap test. As Ricketson points out,
a broad kind of exception would not be justifieddenthe requirement of ‘certain
special cases?® Nevertheless, because the recognition of the twwlitions as a
general exception in the suggested approach idmadly and widely applied in
every circumstance, it is different from the faseuapproach because it will only
apply in limited circumstances for the purposeithhf gaps. In the circumstances
where there is no gap, the exceptions in the lispermitted acts and specific
exceptions will be applied normally, so section@®agraph 1 is limited to certain

special cases. Hence, it is concluded that evireifair use approach is in breach of

194 sbhapholsiri 2001, at 235.
19 pid.

1% Senftleben 2004, at 113.
197 Okediji 2000, at 94.

198 Ricketson 1987, at 482.
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the three-step test in the TRIPs and Berne Conwgntine application of section 32,
paragraph 1 as suggested is not.

However, | oppose the above approach and recomntead the two
conditions in section 32 paragraph 1 should notabpelied alone as general
exceptions even in limited circumstances. Instéaely should be removed from the
Thai CA 1994 in order to make the educational ekoapgnore certain and effective
in protecting the economic interests of copyrighiners. My position is based on
four arguments. First, although the language dfie&2 paragraph 1 provides clear
conditions to be satisfied and also clear resutimfsatisfying those conditions, the
legislators of the Thai CA 1994 had no intentioralow section 32 paragraph 1 to
apply as a general exceptibtl.In this vein, by considering the wording and cahte
of the exceptions in the list of permitted acts #mal specific exceptions as a whole,
it is clear that the legislators of the CA 1994 medintention to allow section 32
paragraph 1 to apply as broad criteria or as argerexception, because these
exceptions have incorporated the two conditionsdaation 32 paragraph 1 as pre-
conditions that need to be complied with alongsadleer additional conditions
provided in these exceptions in order to be exedhfsten copyright infringemerft’
Further, there is no need to allow section 32 pafayl to apply alone as a general
exception because the exceptions in the list ahptrd acts and specific exceptions
are already wide enough to cover most issues. Hdnceonsidering the whole
context of the provision on the exceptions in the ©94, the two conditions in

section 32 paragraph 1 cannot be applied as aaemareption but should only be

19 subhapholsiri 2001, at 234.
200 hid.
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applied together with other additional conditiomsthe exceptions in the list of

permitted acts or specific exceptions.

Second, since the two conditions in section 32grafh 1 are the same as
the second and third conditions of the Berne tistep-test, the recognition of section
32 paragraph 1 as a general exception seems ttesistent with the object of that
test. The three-step test in Article 13 of the TRRyreement and Article 9(2) of the
Berne Convention requires that the exceptions tuswe rights under national
copyright laws must be confined to certain specades while second, such cases
must not conflict with a normal exploitation of theork; and third, they must not
unreasonably prejudice the legitimate interesth@fcopyright owners. The object of
this three-step test is to limit exceptions in ol copyright law by requiring all
contracting countries to confine limitations or egtions. It is clear that the three-
step test itself is not a copyright exception. 8ehén observes that the three-step
test in Article 9(2) of the Berne Convention andiéle 13 of the TRIPs Agreement
is not itself a copyright exception but is ratheuseful parameter for creating or
adopting exceptions to the exclusive right in naglocopyright law?’* He explains
that the objective of the three-step test is torted@ect control over copyright
exceptions under national copyright laws or totketlimits within which national
legislation may provide for exceptions, so natioragislators must ensure
compliance with the te$?? This direct control function of the three-stept t@isns at
controlling not only new exceptions but also exigtiexceptions in the field. He
asserts that the three-step tests contained icleaf(2) of the Berne Convention,

Article 13 of the TRIPs and Article 10 of the WCTeaalike because they each

201 senftleben 2004, at 1, 137, 145.
2021hid at 82, 118.
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concern the delicate balance between the grantshendeservations of copyright

law 203

The main difference is that each controls or gowetime exceptions to
different types of rights. In principle, Article I the TRIPs and Article 10 of the
WCT are only directly applicable and function ae thirect control mechanisms if
Article 9(2) of the Berne Convention is not applile®* For example, if restrictions
are imposed on the reproduction right of Articl&)9¢f the Berne Convention, then
the three-step test in Article 9(2) of the Bernen@mtion functions as a direct
control mechanisr?®> But, if it comes to the exceptions to the rentghts in
Articles 11 and 14(4) of the TRIPs, then the thstsp test in Article 13 of TRIPs
will function as the only direct control mechanisbecause the rental rights
introduced in TRIPs are beyond the scope of the@&onventiof®® Likewise, the
three-step test in Article 10 of WCT is the onlyedit control mechanism which sets
limits to potential national exceptions to the tigli communication to the public,
and since this right is granted in Article 8 of &CT, no provisions in the Berne
Convention are applicabfé’ It is clear that these three-step test provisiorERIPs
and WCT are additional safeguards to Article 9haf Berne Convention, since they
exert direct control over the exceptions to théntsgwhich are not covered by the
Berne Convention. In practice, exceptions in nationopyright laws can be
considered as legitimate under Article 9(2) of Bexne Convention and Article 13

of the TRIPs Agreement as long as they satisfyriree-step test.

203 genftleben 2004, at 1.
204 |pid at 121.

205 pid at 286.

208 |hid at 119-120, 286.
207 bid at 120, 121, 286.
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Nevertheless, the second and third conditions ef ttiree-step test have
simply been inserted into section 32 paragraph thefThai CA 1994 because the
legislators wanted to ensure that the Act comphét the Berne Convention and the
TRIPs Agreement. This way of implementation carbeseen in the Copyright Acts
of the US and the UK. Interestingly, many schokesm to oppose this easy method
of implementation. For example, Senftleben considlee question of whether or not
the three-step test itself should be incorporatéal mational copyright law and states

as follows:
‘...the question can clearly be answered in theatiegg The
passage of article 5(5) Gt stating that limitation shall only be
applied in certain special cases is a mere referetec
international obligation. The three step test mstborne in
mind but not be incorporated. As there is no intlca that
national courts are reluctant to lend weight to té, it is not

necessary to impose the obligation on nationalslagon to
include the three step test in national copyright.].”?%°

He also contends that the outcome of the incorfmoratf the three-step test
into national copyright law together with literabpies of the types of exceptions
listed in Article 5 of the European Copyright Ditige 2001 would result in a half-
way house between the open US fair use doctrinetla@draditional continental
European system of more restrictively delineatedeptions® Therefore, he
supports the idea that the courts should be theeaseles of the three-step fet.

Burrell and Colemaalso agree with the above argument and states that:

%8 This refers to the European Copyright Directiv@2(The Directive 2001/29/EC of the European
Parliament and of the Council of 22 May 2001 on hlaemonization of certain aspects of copyright
and related rights in the information society).

299 Senftleben 2004, at 280.

*%1hid at 281.

2 bid.
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‘...the question that needs to be addressed ishehéhte three-
step test should also be incorporated into domdsiic or
whether it should merely be treated as a geneastraent of
principle intended to guide the action of natiogal’ernments.
The UK Government has chosen the latter interpogtataking
the view that the United Kingdom’s existing prowiss already
satisfy the three-step test. We support this amgbr@nd would
not wish to see the three-step test incorporatednational law
as part of a reformed system of users’ right. As baen seen,
the three-step test was never intended to fulélftmction now
assigned to it in international instruments relgtio copyright
and it is too vague and open to too many diffenatetrpretations
to make it a useful guide for national courts:2.’

Therefore, they conclude that the three-step temild be treated as a general
statement of principle capable of giving some leditguidance to the court when

reviewing national copyright laf#>

Apparently, the US and the UK seem to take a differapproach from
Thailand since they have complied with the thregstest without having its
conditions inserted into their Copyright Acts. Tlsisems to be consistent with the
object of the three-step test because it realizasthe conditions of the three-step
test are not copyright exceptions in themselves drit the boundaries for the
exceptions in national copyright laws. Thus, havitiggse two conditions as
exceptions in the Copyright Act is already a mistak implementation since it is
inconsistent with the object of the three-step. tRBbwing section 32 paragraph 1 to
be applied independently as a general exceptidmvake that mistake more severe
and clearly go against the object of the three-s#sp Senftlebenlso supports this
view by arguing that national legislators are nmhpelled to insert the conditions of

the three-step test into the copyright exceptioesabse the task of ensuring that

212 gyrrell and Colemag005, at 298.
213 |pid.
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exceptions comply need not necessarily be fulfibgdlegislation process only but

can also be left to the codft

The third argument is that since the Thai CA 198dsdnot define any of the
terms in two conditions of section 32 paragraphitd,recognition as a general
exception will be more problematic when the Thairt® attempt to interpret them.
This is because the two conditions have the sanmanimg as the second and third
conditions of the three-step test in the Berne @atien and TRIPs, which had
already been interpreted in the decisions of theOAPRnef' In practice, it is not
the authority or responsibility of the domestic toto interpret and define the
meaning of the three-step test. Such conditionsildnoormally be interpreted by a
relevant international body which has authoritylsas the WTO Panel. Hence, the
contracting countries should interpret and appéyttiree-step test in accordance with
the interpretation of the WTO Parfél.| already mentioned in Chapter 1 that the
WTO Panel decision WT/DS106 is a decision whicledty concerns the three-step
test. In this decision the European Commissionhenréquest of an Irish collecting
society and on behalf of their member states fil®dO dispute settlement
proceeding against the US for breach of the Berpavéntion and the TRIPs,
arguing that the ‘business’ exception in sub-paplyr(b) of section 110(5) of the
US Copyright Act which allows the amplification afusic broadcasts without an
authorization and a payment of a royalty fee bydfoservice and drinking

establishments and by retail establishments didsats$fy with the three-step test in

21 Senftleben 2004, at 137, 145.

215 The WTO Panel Decision No. WT/DS160 (2000); See &/TO Panel Report on section 110(5)
of the US Copyright Act (2000) (WT/DS160/R), Paanid 1.

218 pid.
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Article 13 of TRIPSY” The Panel agreed with the European Commissionhatti
that the ‘business’ exception did not meet the irequents under Article 13 because
it did not qualify as a ‘certain special case’ girits scope in respect of potential
users covered a substantial majority of restauramtaind 70 percent of eating and
drinking establishments and 45 percent of retai@ishment$’® For the second
criterion, this exception also conflicts with a m@l exploitation of the work since it
deprived the copyright owners of musical works ainpensation for the use of their
work from broadcasts on radio and television. Algos exception unreasonably
prejudiced the legitimate interests of the copyrigiwvners because the statistics
indicated that around 45 to 73 percent of the eeleestablishments fell within the
business exception, so the author’s potential foe$eevenue was quite high. The
US had also failed to show that the business edoepdid not unreasonably
prejudice the legitimate interests of the copyrigivmners, so the business exception
was found to be inconsistent with Article 13 of tA&IPs. Thus, the Panel
recommended the US to bring its law into conformatigh its obligations under

international law.

The case illustrates that it is possible for a ¢guto be subject to a challenge
in the WTO dispute settlement proceedings if itpycmht exception does not
comply with the three-step test in Article 13 o tMRIPs agreement. Although a
Panel decision only has effect on the parties & dispute which are obliged to
comply with the decision and does not constitulbenaing precedent for other WTO

Members, it can be viewed by many countries asidetine to interpret the three-

2" The WTO Panel Decision No. WT/DS160 (2000); See &/TO Panel Report on section 110(5)
of the US Copyright Act (2000) (WT/DS160/R), Paanid 1.

218 | pid.

219 pid.
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step test. Thus, if the Thai court interpreted efirged these two conditions in a way
opposite to the WTO Panel decision, such an appreaald probably be subject to
challenge in further WTO dispute settlement procegsl In this aspect, if there is
clear evidence that the copyright exceptions utigerThai CA 1994 do not comply
with the three-step test under Article 13 of thelHRRAgreement, then it is possible
that other WTO members might file dispute settlenpnceedings against Thailand
as already happened to the US. For example, thepEan Commission or the US
may file WTO dispute settlement proceedings agairsiland at the request of
collecting societies, on the basis that the exoepti section 32 of the Thai CA 1994
which allows the reproduction of the entire Engliahguage materials and multiple
reproductions to be done freely in the Thai edocasiector, does not comply with
the three-step test in Article 13 of TRIPs. Intetption of the two conditions in the
opposite direction to the WTO Panel may also leadther problems. For example,
the US uses the inappropriate interpretation oryregipt exception of the Thai courts
as one of the reasons to put Thailand on the Bridviatching List in 2007. The
[IPA, which produced the report on copyright préie in Thailand for the USTR,
also referred to the inappropriate interpretationscopyright exception of the Thai
court which are contrary to the three-step testres of the reasons to put Thailand
on the Priority Watching List. Even if the Thai ctauattempt to interpret these two
conditions in exactly the same direction as the WPlaDel, it might not be easy to do
so because the key passages in the decision deeajnbiguous and open to more
than one interpretatioff° Hence, the recognition of section 32 paragrapts = a

general exception will not lead to any good results

220 gyrrell 2001, at 385.
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The final argument is that the recognition of s@ttB2 paragraph 1 as a
general exception, even in limited circumstancegte purpose of gap-filling, is in
breach of the three-step test. This is becausscihge of section 32 paragraph 1 as a
general exception even in this way is still verpdd and uncertain. So it is not
confined to ‘certain special cases’. The requiremermntended to make exceptions
more explicit and certain. The WTO Panel observethe report on section 110(5)

of the US Copyright Act that:

‘... In order to demonstrate that an exception isfioeqal to
“certain special cases”, as required by Article th@re is
no need to identify explicitly each and every pbiesi
situation to which the exception could apply, pdad that
the scope of the exception is known and particzearki
This guarantees a sufficient degree of legal aetaf*

This statement clearly illustrates that in orderctmfine an exception to
‘certain special cases’ under Article 13, its scomeds to be clear enough to
guarantee a sufficient degree of legal certainbe WTO Panel emphasized that an
exception should be narrow in scope and have areptooal or distinctive
objective??> Many scholars also agree with this approach. Bstance, Ricketson
points out that national copyright law has to cont sufficient degree of certainty

and specification which identifies the cases toekempted from the rights, while

unspecified wholesale exceptions are not permfttedricsor observes that the

2L The WTO Panel Decision No. WT/DS160 (2000), Parpiar6.108; See also WTO Panel Report
on section 110(5) of the US Copyright Act (2000)TAVS160/R), Part | and Il; Senftleben 2004, at
134; and Burrell 2001, at 385.

222 The WTO Panel Decision No. WT/DS160 (2000); See &/TO Panel Report on section 110(5)
of the US Copyright Act (2000) (WT/DS160/R), Paanid 1.

% Ricketson 1987, at 482.
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exception must be of limited application and the tsbe covered must be specific

and narrowly determined?

Similarly, Senftleben asserts that an incalculald unlimited scope of the
provisions exempting a wide variety of differentesisis impermissible under the
requirement of ‘certain special cas&s’He explains that the requirement of ‘certain
special cases’ aims at diminishing the potentiaimhBlowing from the exceptions in
national copyright law by underlining that the seay the exception must be clear
and serve clearly specified purposes, while an gime for no specified purposes
must be perceived as impermissifi@This means that the privileged special case
under the exception must be known so that it besofoeeseeable whether or not
such use of a work can be exempt€de is of the view that general exceptions like
fair use are incompatible with the condition ofrteén special cases’ because the
requirement of legal certainty laid down in the docertain’ militates against the
approval of general exceptions like fair use urttlerthree-step test since it provides
such great discretion and flexibility to a coffft. He concludes that general
exceptions like fair use are not qualified as damerspecial case because a special
case requires that an exception is delineated dieroto allow only the use for a
specific purpose, and since a general exceptiootig€onfined to a specific purpose,
it is not a special case and is inconsistent with three-step teét® Therefore, the
recognition of section 32 paragraph 1 as a gerete¢ption in broad terms will

result in uncertainty since the exception can baieg in any circumstances and is

224 Ficsor 2002, at 516.

225 genftleben 2004, at 137.
228 |bid at 49, 265 and 267.
227 |bid at 137.

228 |bid at 162 and 165.

229 pid at 162 and 165.
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thus not limited to any certain cases. Even if ywelwit in limited circumstances for
the purpose of filling a gap where the specificeptions cannot cover the issues, it
is still hard to predict when the exception willphp to the case because the
legislation has so many gaps and unclear provisifith this approach, there could
be situations where a court allows a use that woatdrdinarily be permitted under
the Berne Convention and the TRIPSs; so it is cjeaot limited to any certain special

case.

| conclude that the recognition of section 32 peapy 1 as a general
exception even in limited circumstances will onfuse more problems and result in
uncertainty about the exceptions as a whole beciausenard to determine a clear
scope for their application and the provisions daoadly apply to all uses of
copyright works. The concept of the general exoeptike fair use is intended to
ensure flexibility, giving the court freedom to enpret and adapt the criteria in the
exceptions to particular situations on a case-lse dmsi$>° Nevertheless, although
this concept offers great flexibility to the couitt,comes at the expense of or in
exchange for certainty because the general excemianormally not limited to
specific types of use or any certain special caseésnakes any use which the court
deems to be fair non-infringirf* The only certainty involved in construing the
general criteria or exception is uncertainty abbotv a court will ultimately rule
because the application of such an approach is Iwhal case-by-case
determinatiorf>? This unpredictability of outcome is part of whagkes general

exceptions troublesome. It is not appropriate fbailand, so in order to ensure the

20Us H.R. Report No 94 — 1476 (1976), at 66; See My 1997, at 186; Williams 1991, at 115; and
Laddie 1996, at 364.

31 Burrell 2001, at 362.

32 Okediji 2000, at 94.
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certainty of the exceptions in term of their apglion and scope as a whole, the
application of section 32 paragraph 1 as a genexakption even in limited
circumstances should not be allowed. At the prestage, the two conditions already
cause problems of unclarity and uncertainty indgkeeptions in Thailand. So if they
are allowed to apply as a general exception simdahe fair use approach, it will

only cause more problems and make the copyrighrepians even more uncertain.

Also, the concept of a general exception like tH& fdir use might not be
able to operate effectively in a very differentdeégnvironment and culture such as
in Thailand. This is because the Thai court seemsetmore familiar with the fair
dealing approach to the exceptions since it wad irs&hailand for a long period of
time before 1994. So the recognition now of the teenditions as a general
exception would be quite alien to the Thai copyrigystem and would not be a good
option for the country. My view is supported by Rjédstino who argues that the
general exception like fair use, which allows ayyet of use to be ‘fair’ and merely
provides factors to assist courts in their decisiaaking, has weaknesses and cannot
simply be transplanted into another jurisdicfdhShe asserts that several reports
indicate that fair use is ‘il because such conaspoften misguided, and the vast
majority of users and those in education sectofeadul and anxious about whether
their uses of copyright works are acceptable utitercurrent fair use rules, so they
have called on the US Congress to clarify or malkeuse rules clearé?? Although
many solutions have been proposed over the pasyéans, Congress has resisted

changing fair use and also the US courts havedfadeclarify the scope of the fair

233 D’Agostino 2008, at 309.
234 D’Agostino 2008, at 351, 352 and 354; See alsadll&2007 at 1087.
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use exceptio> She believes that the adoption of a general eiarefike fair use in
other countries might engender ‘many fix-it apptes:. some by the courts
themselves attempting to impose clear-line rules @hers by governmental bodies
and private sectors attempting to institute beattre guideline§® Even if such
clarification or specific amendments to a genepateption like fair use can be
carried out in other countries, it may take timéobe the fix that is sought can be
achieved because in order to know the limits orkmeas of such provision, it must
be tested through the litigation process and thidnes not appear that such clarity
can be attained in the short period of tifffeFurther, importing one legal approach
from the US Copyright law into other countries aeglacing the existing law will
probably cause some confusion. For example, Singdpas adopted the US fair use
approach into its copyright system, but it is stédlled fair dealing and this show a
reluctance to embrace fully fair use at the riskcafising undue confusiGif
Importantly, no US FTA contains or mentions the &8 use approach in their
copyright provisions, but all do contain the thetep test provision which stipulates
that each party must confine exceptions to exchusights to certain special cases
which do not conflict with a normal exploration d¢he works and do not
unreasonably prejudice the legitimate interesthefright holde*® The note of this
provision in the Chile-US FTA makes clear that grevision allows a contracting

country to create exceptions that are appropmatis idomestic lawg™

235 D' Agostino 2008, at 351.

2% bid at 359.

%7 |bid at 360.

*%8 bid at 359.

239 See Article 16.4(10) of the Singapore- US FTA;idet 17.7(3) of the Chile-US FTA; and Article
17.4(10)(a) of the Australia-US FTA.

20 The note of Article 17.7(3) in the Chile-US FTA.
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Since the two conditions cause problems of unglasmd uncertainty, |
recommend that the two conditions in section 32agaph 1 should be removed
from the provision in order to ensure the certaiotythe copyright exceptions as a
whole. Also, such removal of the two conditions Wounake the educational
exceptions in the Thai CA 1994 come closer to thedealing approach of the UK
in term of certainty. This is because the UK apphoestricts the courts’ application
of the exception to some specific lists of pernditaets. This is different from the US
approach, which provides more discretion to thertcand is not limited to specific
purposes or usé8' The UK courts have held in several decisions thatscope of
the fair dealing exceptions extends only to thesuskich are fair for the permitted
purposes specified in the CDPA 1988 and not usashwinight be fair for some
other purpose or fair in genefdf. Likewise, a similar approach can also be seen in
the Directive 2001/29/EC of the European Parlianzgrt of the Council of 22 May
2001 on the harmonisation of certain aspects ofrogipt and related rights in the
information society (hereinafter the Copyright [Btiee), which was enacted to
implement the WIPO Copyright Treaty in the Europésmion?*® This Copyright
Directive was implemented in the UK by the Copytighnd Related Rights
Regulations 2003 on 31 October 2003 and leads toyrolaanges in the UK CDPA
and its exception¥'* The Copyright Directive also sets out a certast bf the

permitted acts for which a member state may proeideexceptiori*> This means

241 Newby 1999, at 1635.

242 Beloff v. Pressdram Limited and AnotHa®73] FSR 33 andPro Sieben Media v Carlton UK
television[1997] EMLR 509. 597; See also Burrell 2001, a2.36

243 Hugenholtz 2000, at 501 -502.

244 Many important changes to UK copyright law weredmay the European Copyright Directive and
the 2003 Regulations. Since they have introducednaber of new rights related to copyright into the
UK CDPA, the scope of the fair dealing exceptioas been extended to cover such dealings with
these rights as well.

245 Article 5 of the European Copyright Directive.
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that the defendants not only have to prove that ttealing with particular works is
fair but also that their actions fall within the ameng of the permitted purposes. The
restrictions to specific purposes and the limitestmtion of the court under the UK
and EU approaches seem to provide the advantagertaiinty, which is lacking in
the US approach.

Not only does the restrictive approach of the UBvmte more certainty but it
also causes less damage to the publishing indtisény that of broad criteria or
general exception. In this vein, the Copyright Tnhl in the case dfniversities
U.K. v. CLA* gave a reason for denying a broad generalized &roeffor
educational establishments as follows:

‘In declining to create a wide generalised deferfoe
educational establishments the legislature haslstabalance
between the interests of copyright owners on the loand,
and the interests of education and scholarshiherother. A
healthy publishing industry is important in generaiit of
particular importance to those in education. Whalkes
exemption from the copyright laws for educational
establishments would be damaging to the publisimdgstry,
and in consequence damaging to educatiéH...’

The Tribunal emphasized that the publishing inquatrd academic authors
in the education sector depend on each other, shreegoublishing industry needs
academic authors for much of its raw material dredauthors need the publishers for
distributing their works. So if the publishing irstty is damaged by a broad
approach to the exception, it could adversely aféstucation in particular and the

public interest in general. Hence, the removal led two conditions from the

24 Universities U.K. v. Copyright Licensing Agency [2602] RPC 639.
47 |bid atParagraph 34.
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copyright exceptions would also benefit the pubfighindustry in Thailand more

than allowing these two conditions to apply as eegal exception.

Also, by removing the two conditions from the cagit exceptions, the
scope of the educational exceptions in the Thai X984 would be more certain
because the court will determine the question céthwr the use is fair in accordance
with a certain list of permitted acts and speoffxceptions. At the same time, these
exceptions will also satisfy the requirement ofrtae special cases’ in the three-step
test because the educational exceptions will oppheif the work is used for one of
the approved purposes specified in the list of pgeoh acts or specific exceptions.
Any other type of use will not explicitly come umdéhe protection of these
provisions, regardless of how fair they are. Witk temoval of the two conditions,
the operation of the educational exceptions inTthai CA 1994 will mainly rely on
the provisions in the list of permitted acts andcsfic exceptions rather than on the
two conditions in section 32 paragraph 1. This rsetfvat the problem of whether
these two conditions can be applied as a genexdpéon will be automatically

solved by such removal.

3.2) The insertion of the clear limitation as to th e amount of

reproductions

In this section, | recommend that the removal eftiio conditions in section
32 paragraph 1 of the CA 1994 must be done togetitarthe insertion of a clear
limitation as to the amount of reproduction and l@aic prohibition on multiple
reproductions into the educational exceptions @list of permitted acts in section

32 paragraph 2 and the specific exception for tibgain section 34. Specifically,
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such change and insertion must be made to the #owedpr research and study in
section 32 paragraph 2(1); for teaching in secB®rparagraph 2(6); for educational
institutions in section 32 paragraph 2(7); for useexamination in section 32

paragraph 2(8); and the specific exception foradpction by libraries in section 34.

This section of the Chapter involves looking at thK approach to the
exceptions applying to education, library, teachirggearch and study. For the US
approach, | only consider the exception applyinglitoaries because as | have
already discussed in the previous section theusér approach relating to research
and study does not offer any solution to the probie Thailand. This section divides
into two parts. The first part recommends that ahimtion on multiple
reproductions and clear limitation as to the amoohtreproduction should be
inserted into the exceptions applying to educatiamstitutions, teaching, research
and study. The second part focuses on the excefatidibraries and suggests that a
prohibition on multiple reproductions and a cleanitation as to numbers of

reproductions should also be inserted into the giae.

3.2.1) The insertion of clear limitations to the ex ceptions relating to

education

| have already explained in Chapter 2 that the gixwes applying to
education, teaching, research and study do not hagkear limitation as to the
amount of permissible reproductions. This is beeatle application of the two
conditions in section 32 paragraph 1, which norynalbply together with other
additional conditions to the exceptions in the létpermitted acts and specific

exceptions, results in the ambiguity of the exaatias a whole. This is because
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such application of these conditions raises thestijue of what amount of
reproduction could be considered as ‘not in confith a normal exploitation of the
copyright work’ and ‘not unreasonably prejudicial the legitimate right of the
copyright owner’. There is no exact meaning of pheases in the two conditions so
it depends on the assessment of the Thai coudrrdeting case by case, whether the
amounts reproduced are in conflict with a normagplexation and unreasonably

prejudicial to the legitimate right of the copyrigiwner.

However, the recent decisions on exceptions ofTthE courts do not seem
to help in interpreting or defining the exact meanbf the two conditions. They
seem instead to create more misunderstanding @heuamount of reproduction
under the educational exceptions. This is becanse of these judicial decision of
the Thai courts indicates that multiple reproduttior the reproduction of the entire
materials by the users, educational institutiond sachers are in conflict with a
normal exploitation of the copyright work and urseaably prejudicial to the
legitimate right of the copyright owner. On the eatimand, the Thai courts in several
decisions on copyright exceptions seem to allowsusestudents to reproduce entire
textbooks or make multiple reproductions of copytiaterials where the numbers
of the textbooks or materials in the library are aeailable to match the needs and
numbers of the students in the institutifiHence, the educational exceptions under
the Thai CA 1994 are not only a problem in themsghout also the approach of the
Thai courts in several decisions which allow the ltiple and systematic
reproductions or the reproduction of entire works also a significant factor

undermining the effectiveness of copyright protactin the Thai education sector.

248 The IP&IT Court Decision No. 784/2542 (1999).

105



The fact that multiple and systematic reproductia@iscopyright materials or
reproduction of entire textbooks by the users, estisl and librarians can be done
under the current educational exceptions, is ewe@f inadequate protection for the

economic interests of the copyright owners.

Study of UK copyright law seems to provide a saolntio the problems in
Thailand. The UK approach sets a clear limitatiertathe amount of reproduction
under educational exceptions as well as excludingftiple reproductions of
copyright materials from the scope of copyright eptons. In this vein, th&K
CDPA 1988 provides a number of exceptions to the#usive rights granted to the
copyright owner in order to enable reasonable aseetmade of the work freely and
without permission. However, the CDPA 1988 resdritche number of the
permissible reproductions of copyright materialsatoertain amount. For example,
section 36 provides that reprographic copies ortquupying of passage from
published works may be made by or on behalf ofethecational establishment for
purpose of non-commercial instruction provided that more than one percent of
any work may be copied in any quarter of the yaad & is accompanied by a
sufficient acknowledgemeft? Burrell and Colemambserve that an entitlement to
copy one percent of a work applies not to any siragit of copying but rather to the
activities of an entire educational institutionany one quarter, so this means that a
university cannot copy more than one percent atemary work even if different
faculties require different parts of the same wdfkHowever, even the little amount

of ‘no more than one percent’ copying is also pbdkd if a licence for such copying

249 section 36 of the UK CDPA 1988; See also Burrell £oleman2005, at 128; and Senftleben
2004, at 75.
20 Byrrell and Colema005, at 128-129.
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is available and that person making a copy knowshmuld have known of that
fact®? It is important to mention a dradimendment to the CDPA 1988 in a UK IPO
report of 2009, where the idea of increasing theeti 1% limit per quarter to 5%
was rejected. The UK IPO was of the view that th€ Qopyright Licensing
Agency’s 5% limit in its current licences clearlgpresents the upper limit that
copyright owners in the UK are prepared to licevidentarily through such schemes
and if the draft were to increase the limit withime exception to 5% what has
previously been a maximum would be regarded asnémmuim?°? Consequently, 5%
of the work could then be copied freely in the alogeof a license, meaning that the
exception could conflict with the normal exploitati of the work and thus, fail the
three-step test® Therefore, the UK IPO proposed that the 1% limiséction 36 of

the UK CDPA should remain unchandg@d.

A similar approach can also be seen in the sewdkalguidelines which
indicate that an individual may photocopy an excégm a book of not more than
one chapter or 5 percent, whichever is the leaigiowt infringing copyrigh£> For
example, in order to assist users, the Publisheasodation and the Society of
Authors indicates in their guidelines that, for fheposes of fair dealing for research
and private study only, they would normally regtre following as fair dealing, if in
all other aspects the photocopying is within thepscof section 29 of the CDPA

1988: ‘...photocopying by the reader for his or logvn use of: one copy of a

%1 MacQueen et al., 2007, at 181.
%2 UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 15.
253 (i
Ibid.
24 bid.
UK IPO Gowers Review 2006.

107



maximum of a complete single chapter in a bookooe copy of a maximum

otherwise of 5% of literary work..2°

Importantly, the CDPA 1988 clearly indicates thatrdividual who makes a
copy for himself or others who may make a copy Hon are subject to certain
requirements: such person making the copy muskmmi or have reason to believe
that copies of the same material may be providethéoe than one person at the
same time for the same purpd3eThis requirement can help to prevent the users
from carrying out multiple reproductions of copyrignaterials. This requirement is
quite effective because in most circumstancesareklers and students will only be
able to make a single copy for their own researcstuly, with no copying for wider
dissemination. This approach is supported by Sshdti who indicates that this
requirement can effectively prevent the making oftiple copies’>® This seems to
be consistent with the UK fair dealing exceptiom fesearch and private study,
which only allows a student and a researcher toenaagingle copy for himself or a
single copy for another person but does not cowgltiple copying of extracts or
articles®> Senftleben asserts that national copyright letiisiashould determine
how many copies are permissible and whether a woits entirety or only extracts
can be reproduced under the exceptfrBased on all these arguments, it is clear
that by following the UK approach and removing th@ conditions in section 32

paragraph 1 plus inserting a clear limitation ath®amount of reproduction with a

clear prohibition on multiple reproductions, theolplems relating to the multiple

2% Guideline of the Publishers Association and thei@y of Authors (1965) from Colston 2005, at
359; See also Groves 1997, at 420.
%7 UK IPO Report on proposed changes to copyrigheptiens 2007.
28 genftleben 2004, at 75.
259 (i
Ibid.
2% pid at 264.
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reproduction and the reproduction of the entireélieaks under copyright exceptions
in Thailand will be automatically solved and theoeamic interest of copyright

owners can be effectively protected.

The application of the UK approach will also hetplimit the ability of the
third party or photocopy shops to reproduce copyrigpaterials under copyright
exceptions. This can strengthen the copyright ptimie regime and provide better
safeguards for the economic interests of copyrigtriers in Thailand. In this vein,
the UK approach not only sets a clear limitatiortloe amount of reproduction under
the copyright exception but also makes it moreidift for the photocopy shop or
the third party, who merely reproduces copyrightrkwvéor sale to students and
researchers for the purpose of their private sttolyhenefit from the educational
exceptions. Normally, the fair dealing exceptiom ¢ available to others who are
not researchers or students, because the CDPAd8#£8not require that the dealing
or use which leads to copyright infringement mustundertaken by the researchers
or students in order to be justified under the di@aling exception. This means that it
Is possible for the students or researchers to @ ask someone else, such as a
research assistant or an agent, to act or photoaokeir behalf. Nevertheless, this
possibility is very limited in practice. This is ¢mise théJniversity of London Press
casé® clearly indicates that the fair dealing exceptfon private study will cover
only the private study of a person dealing with twgyright works for his own

personal purposes and does not extend to thirdepawtho produce copyright

%1 yUniversity of London Press v. University TutoriabBs[1916] 2 Ch 601.
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materials to the public for the purpose of othgmsvate study or for sale to

student€®? As the UK court ruled:

‘It could not be contended that the mere repubbcadf a
copyright work was a “fair dealing” because it watended
for purposes of private study; nor, if an authooduced a
book of questions for the use of students, couldtrer
person with impunity republish the book with thesaers to

the questions. Neither case would, in my judgmenine

within the description of “fair dealing™®®®

The same approach can also be seerSillitoe v. McGraw-Hill Book
Company® where the defendant contended that the fair migatixception for
private study is not limited to the actual studand if a dealing is fair and for the
purposes of private study, then the exception eapplvhether the private study is
one’s own or that of someone else. The claim ia taise was that the dealing was
for the purpose of private study of the examineesstiudents who would acquire the
notes. However, the court referred to Wversity of Londorcase and then rejected
the defendants’ argument by stating that they cowoldavail themselves of the fair
dealing exceptions for research and private stiababse they were not engaged in

private study or research but were merely facititathis for others.

The defendant iMcGraw-Hill also contended that the study notes did not
constitute infringements of copyright because thieael not been a substantial
reproduction of any of the works studied. The calo$erved that ‘substantiality is a
guestion of fact and degree determined by referantenly to the amount of the

work reproduced but also to the importance of #spreproduced®® After reading

%2 MacQueen et al., 2007, at 137.
253 University of London Press v. University TutoriabBs[1916] 2 Ch 601.
%4 gjllitoe and Others v. McGraw-Hill Book CompanyKU.Ltd. [1983] FSR 545.
265 ||
Ibid.
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the quoted extracts from the original work, the redound that the notes of the
defendant reproduced substantial parts of ther@igvork, so it concluded that the
defendants’ activities constituted an infringemehtopyright. It is clear that taking
large extracts from a work and criticising only soof them may be unfair and make
the dealing an infringement rather than a permittef®® A similar approach can
also be found irHubbard v. Vospéf’, where the court ruled that reproducing any
substantial part in any material form is an infengent unless the criticism was
sufficient enough to make the taking of substambatacts of the copyright materials
fair dealing. The court was of the view that altbbuhe defendant had taken very
substantial parts of the plaintiff's works and phgm into his book, the defendant’s
treatment of them was for the purpose of critigsiso it could amount to fair
dealing within the UK copyright law. These cases$ owly illustrate that the third
party who merely reproduces copyright work for dalstudents and researchers for
purpose of private study could not claim fair deglbut also indicate that if the parts
taken are substantial, the defendant will be guaftinfringement of copyright unless

he can make the defence that his use of themriddaiing.

It is important to note that the third party or ptappy shops are also subject
to the prohibition on multiple reproductions. Pusuto section 29(3) of the CDPA
1988, copying by a person other than researchessudents themselves is not fair
dealing if the person who makes the copy knowsasrreason to believe that it will
result in copies of substantially the same matdy@ihg provided to more than one
person at substantially the same time and for anhatly the same purpose. In the

light of section 29(3)(b), it is likely that lecens or instructors cannot rely on the fair

256 MacQueen et al., 2007, at 180.
%" Hubbard v. Vospe1972] 2 QB 84.
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dealing exception for research and study when timake multiple copies of a

copyright work for their students, since the wogdof this provision seems to ensure
that the reproduction of multiple copies cannofjustified by research and private
study exception&®® This approach was emphasized again inUheversities U.K.

casé®, where the Copyright Tribunal stated:

‘Materials provided by the staff for distribution & number
of students at more or less the same time wouldnngeéneral
amount to fair dealing because of the exceptiorsaation
29(3)(b). If a lecturer were to instruct every meamlbf his
class to make copies of the same material, we denshat
this too would not be fair dealing’

The Tribunal also noted that the mere distributddra reading list without
any advice or instructions to photocopy those ntewill not infringe copyright at
all. But it does not allow lecturers and instrusttm copy on behalf of their students,
and also prohibits the making of multiple copies ddhers. Similarly, the British
Academy also makes clear that any commercial cgpgin multiple copying for
students in universities and colleges includingrseypacks are not within the scope
of the fair dealing exception for study and thuguiees a copyright licence, such as
those offered by the Copyright Licensing Agency AGlor the publisheré’ It also

indicates that in order to fall within the scopettod fair dealing exception for private

study, such use must be for one’s own study andhaotof others, so that producing

258 Bently 2009, at 200.

29 Universities U.K. v. Copyright Licensing Agency [2602] RPC 639.

270 |pid at paragraph 35.

271 British Academy Joint Guidelines on Copyright akzhdemic Research 2008, at 19.
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a school study book which has extensive quotatimma a novel was not justified

under this exceptioff?

Further, both the guidelines and the decision ef Wik Copyright Tribunal
also make clear that the mere reproduction of @néxtbooks cannot be justified
under copyright exceptions. For example, the gindepublished by the British
Copyright Council is clear that the copying of wialrticles in periodicals or whole
books will be unfaif”® Similarly, the Copyright Tribunal in th&niversities U.K.
decision pointed out:

‘Clearly, a student who takes a photocopy for tbhgppses of
his course of a relevant article, or a relevantrtspassage
from a book is likely to do so in circumstances erhamount
to fair dealing. At the other extreme, if he wecetake a
photocopy of a whole textbook, we think that hisalde

would not be fair, even if done for the purposespoVate

study.?"

The Copyright Tribunal emphasized that the fairlidgadefence for research
and private study is a personal one and will notmadly extend to the making of
multiple copies for others. This UK approach candusapted in order to solve
another problematic approach of the Thai courtevie already explained in Chapter
2 that the Thai courts allow photocopy shops amdtiparties to use order forms as
evidence to prove that such reproduction is donéhbyorders of the students or on
behalf of the student, so that the profit grantednf photocopying the work will not

be considered as profit from infringing the copftigof another but is rather the

return in exchange for the use of human labouather words, the photocopy shops

22 British Academy Guidelines on Copyright and AcaéeResearch 2006, at 14; See also British
Academy Joint Guidelines on Copyright and AcadeRdsearch 2008, at 18; and MacQueen et al.,
2007, at 169,173.

273 British Academy Guidelines on Copyright and AcaéteResearch 2006, at 14; See also British
Academy Joint Guidelines on Copyright and AcadeResearch 2008, at 18.

2" Universities U.K. v. Copyright Licensing Agency [2602] RPC 639, Paragraph 34.
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that reproduce copyright materials for sale to etisl can escape from any copyright
infringement as long as they have the order formprave that they were ordered by
the students to reproduce such materials. Applyiteg UK approach in the Thai

copyright system can limit the ability of the thighrties or photocopy shops in
making multiple reproductions or copying of entiegtbooks for sale to the students.

The Thai Government should follow the UK approach.

3.2.2) The insertion of a clear limitation to the e  xception for the library

| also recommend that a clear limitation and priticbb on multiple
reproductions should be inserted into the excedtoribraries in section 34 of the
Thai CA 1994. Currently, the Act only provides aneeption for libraries in section
34, which allows the librarian to reproduce coplgtighaterials in two aspects. First,
section 34(1) confirms that the librarian can rejoice a copyright work for use in
the library or another library provided that thegmse of the reproduction is not for
profit and section 32 paragraph 1 is complied w&kcond, section 34(2) allows the
librarian to reproduce part of a copyright work &orother person for the purpose of
research and study provided that section 32 pagvhgtais complied with and the
purpose of such reproduction is not for profit. thesis will only focus on section
34(2) because it is closely related to the edunatictor since it enables a librarian

to copy materials for students or users’ reseanchstudy.

There is no clear limitation as to the numbersepiroductions by librarians
and no clear prohibition on multiple reproductidnsthe librarian in section 34(2).
The section allows a reasonable reproduction dfqgiaa work for another person for

the benefit of research or study to be done bylithrarian but there is no judicial
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decision analysing the meaning of the phrase ‘rese reproduction of part of a
work’ and also no definition of any one of thesare. The question arises of what
amount can be considered as ‘reasonable reproduictipart of a work’. Another
problem is that section 34 also requires such cemiton by a librarian to comply
with the two conditions in section 32 paragrapfilis means that the main question
Is to determine whether the amount of reproducbormultiple reproductions by
librarian is in conflict with a normal exploitatiasf the copyright work and whether
it would unreasonably prejudice the legitimate ries¢ of the owner of copyright. If
so, then it will be prohibited by section 34. HoweMt is very hard to determine this
guestion because the two conditions in section &2agraph 1 are problematic, as
previously discussed, so by relying on the two dimmk, the exception for libraries
in section 34 is faced with the same problems hsraducational exceptions in the
Thai CA 1994. | have already mentioned in the mesisection that there is no
definition and judicial decision on the meaningloé two conditions. Also, the Thai
courts in different cases have set different stedglabout the amount of permissible
reproduction under the copyright exceptions, g6 difficult to know what amount
of reproduction should be considered as unreasenatdjudice to the legitimate
interest of the copyright owners or as conflictimgh a normal exploitation of the
copyright work. As a result of this unclear exceptand the resultant lack of clear
limitations, copyright materials can be freely guiced and distributed without the
appropriate limitations. This problem illustrategaen that the economic interests of

copyright owners are not effectively protected iy Thai CA 1994.

Study of the UK and US provisions for libraries seto provide a solution

to the problems in Thailand since both the UK ar@ldpproaches on exceptions for
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libraries clearly prohibit multiple reproductionss avell as providing a clear
limitation as to the amount of a reproduction bibearian. Most exceptions relating
to libraries in the UK CDPA 1988 provide a cleaniliation as to the amount of
reproduction and a clear prohibition on multipled aystematic reproductions. For
example, section 43 allows the librarian to makeé supply a copy of the whole or
part of a unpublished literary, dramatic or musieark from a document in the
library without infringing any copyright in the worprovided that the prescribed
conditions are met.® This does not apply if that work had been publishefore the
document was deposited in the library or if the ye@iht owner has prohibited
copying of that work and the librarian is awareoaght to be aware of that fact at the
time the copy is made® This exception requires that copies are supplielg @
persons satisfying the librarian that they requliem for the purposes of non-
commercial research or private study and will ne¢ them for other purpos€s.
Also, it also provides a clear limitation as to #m@ount of reproduction in that no

person is furnished with more than one copy ofstiae materid’®

Likewise, section 38 of the UK CDPA 1988 allows tiearian to make and
supply a copy of an article in a periodical withanfringing any copyright in the
works provided that the prescribed conditions artilled.?”® These prescribed
conditions include that such copies are suppliey ao persons satisfying the

librarian that they require them for the purposésesearch for a non-commercial

25 Section 43(1) of the UK CDPA 1988.
278 Section 43(2) of the UK CDPA 1988.
2’7 Section 43(3)(a) of the UK CDPA 1988.
2’8 Section 43(3)(b) of the UK CDPA 1988.
219 Section 38(1) of the UK CDPA 1988.
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purpose or private study, and will not use themeioy other purposg&® Importantly,
they also require that no person is furnished withre than one copy of the same
article or with copies of more than one article teamed in the same issue of a
periodical®® These conditions must be satisfied in order toekempted from

infringement of copyright under section 38.

Similarly, section 39 allows the librarian to maked supply a copy of a part
of published literary, dramatic or musical work etlithan an article in a periodical
without infringing any copyright in the work prowd that the prescribed conditions
are complied witf® The prescribed conditions in section 39 are vémilar to
those in section 38. For instance, section 39(2)ad requires that copies are
supplied only to persons satisfying the libraridnattthey require them for the

purposes of non-commercial research or privateystnly 223

Also, it provides that
no person is furnished with more than one copyhefdame material or with a copy

of more than a reasonable proportion of any vidtk.

Both section 38 and 39 are subject to section 40hwédittempts to ensure that
section 38 and 39 will not be used as an instruntentfacilitate multiple
reproduction€® For this reason, section 40 places a number @resbilities on
librarians copying works on behalf of a researatrestudent. First, it requires that

librarians must satisfy themselves that a coppigdsearch or study and will not be

80 section 38(2)(a) of the UK CDPA 1988.
81 5ection 38(2)(b) of the UK CDPA 1988.
%82 5ection 39(1) of the UK CDPA 1988.
283 5ection 39(2)(a) of the UK CDPA 1988.
284 gaction 39(2)(b)pf the UK CDPA 1988.
285 Bently 2009, at 211.
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used for any other purpo&®.Second, it requires that a copy should be supplity

to a person satisfying the librarian that his regmient is not related to any similar
requirement of another pers8f.This means that the requirement or request of the
students or researchers for a copy is not relateshy similar request or requirement
of another person and also that only one copy eaprbvided?®® Requirements will
be regarded as similar if they are for copies distantially the same material at
substantially the same time and for substantiahg same purpos&® Also,
requirements of persons will be regarded as relatethose persons receive
instruction to which the material is relevant aé tsame time and plaé®. This
requirement will help to guarantee that the liariwill not engage in multiple
reproductions because the librarian cannot makepg ¢or two persons with the

same requirement for a copy and also it limitsrtheber of copies to only one.

In most cases, the librarian may require the rebeas or students to provide
proof of registration on a course of study with educational institution, while a
declaration may need to be signed by the studeiotd@ copy of a work can be
made for him or her under section 40 of the CDP&88" This declaration signed
by the student or user can be used as evidencébfarians who copy a work to
avoid potential liability for copyright infringemébecause the user must also declare
that he understands that if the declaration i®fdlsen the copy made by the librarian

will be an infringing copy and he will be liablerfaopyright infringement as if he

286 Section 40 of the CDPA 1988; See also Statutesiriiment 1989 No. 1212,
87 Section 40(1) of the CDPA 1988.

288 Section 40 of the CDPA 1988; See also Statutostriment 1989 No. 1212
289 Section 40(2)(a) of the CDPA 1988.

29 gection 40(2)(b) of the CDPA 1988.

291 Section 40 of the CDPA 1988 See also Statutoryungent 1989 No. 1212.
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made the copy himself?In practice, there is the library declaration fommich will
enable individuals to confirm to librarians makiogpies on their behalf that they
meet all requirements before copies are nf&t@he conditions contained in the
library declaration forms are set out under regotest and this form is intended to be
completed by the user requesting a copy of anlartic a periodical or part of
published works in which copying covered by sectdand 3% It requires the
user to declare: first, he has not previously bea@oplied with a copy of the same
materials by the librarian making that copy or othbrarians; second, he must
ensure that to his knowledge, there is no othesgeewho he works or studies with
who has made or intends to make a request for aniiety the same materials for
substantially the same purposes at substantialystime time as this request; and
third, he will not use such copy except for reskedor non-commercial purposes or
private study and will not supply it to other pers®’ The first two requirements in
the library declaration form clearly support theagach recommended in the thesis
because it intends to ensure that users cannothaskbrarian to make multiple
reproductions of copyright materials for them, whihe third condition ensures that
the user will not distribute such copy to othersomis and will not use it for
commercial purposes. These conditions are cleaglsigded for protecting the
economic interests of copyright owners by preventmultiple reproductions of
copyright materials and forbidding the distributiohsuch materials to others since

such distribution can cause damage the copyrigheow other markets.

292 Byrrell and Colema@005, at 146.

293 UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 34.

294 British Academy Joint Guidelines on Copyright aihdademic Research 2008, at 19; See also
Burrell and Colemag005, at 145-146.

2% Burrell and ColemaB005, at 146.
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Importantly, the UK IPO believed that library deeaon forms will help to
ensure that the exception satisfies the threetsspbecause it can safeguard the
economic interest of copyright owners by allowiityydrians to be in a position to
exercise a degree of control over any copying argddan also ensure that librarians
themselves do not become liable for copyright imfeément®® Recently, the UK
IPO attempted to introduce a new library declarafrm with additional sections
asking users for the name of the educational utgiits of which they are a member
and an indication of the relevant course of studyesearch undertaké. This
library declaration system should be very useful Thailand because it not only
ensures safeguards for the economic interest ofrighpt owners but it also protects
the librarians against liability for copyright imigement when making a copy for the
student. Currently, there is no provision requirthgt a declaration must be signed
by a student or a person requesting a copy betarie sopy of a work can be made
in the Thai education sector, so there is no measusafeguard the librarians that
they will not be liable when they make copies forass. Thus, | recommend that this
system of signed declarations in the UK CDPA 1988utd be inserted into section
34 of the Thai CA 1994 because under the curreptoaggh, librarians in Thailand
could be faced with an infringement of copyrightaaty time when they reproduce
copyright materials for students. This is becaestien 34 does not make clear what
amount of reproduction should be permissible utigerxception for libraries. With
the introduction of a signed declaration systere, éhonomic interest of copyright
owners can be properly safeguarded and the lilmmdno copy a work for students

can avoid the potential infringement of copyright telying on the declarations

2% UK IPO Report on Proposed Changes to Copyrigheptions Second Stage 2009, at 34; See also
Burrell and Colemag005, at 146.
297 UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 33.
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signed by the students or users as evidence.dfsop makes a false declaration, that

person himself will be liable for infringement asmyright, not the librarian.

The exceptions for libraries in the US Copyright AB76 also contain a clear
limitation as to the amount of reproduction, alowgh a clear prohibition on
multiple reproductions. In this aspect, section (d)8nakes clear that it is not an
infringement of copyright for a library or any dsiemployees acting within the
scope of their employment to reproduce or distebobt more than one copy of a
work, provided that the basic conditions are satilsfin practice, there are several
basic conditions which must be satisfied. One isantion 108(g) which provides
that such permitted reproduction by a librarianl vektend to the isolated and
unrelated reproduction of a single copy of the samaterial on separate occasigHs.
However, it does not extend to cases where tharldr has substantial reason to
believe that it is engaging in the reproductiommfitiple copies of the same material
regardless of whether the copies are made on arasion or over a period of time,
and of whether it was intended for separate ushd®yndividual members of a group
or aggregate use by one or more individd&l$:or example, if a teacher instructs his
class to read an article from a copyright jourrigk librarian cannot reproduce
copies of the article for all students because sativities would not be permitted
under section 108(g°

Importantly, this section make clear that it daes authorize the librarian to

engage in the systematic reproduction of singlemaittiple copies of copyright

2% Section 108(g) of the US Copyright Act.
29 Section 108(g)(1) of the US Copyright Act.
30 ysCO Report on reproduction by educators 20093at
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works3*! The statute does not provide a definition of ‘egsatic reproduction’ but it
was described in the circular 21 of the US Copyrigfiice as follows:
‘the systematic reproduction or distribution occuvben a
library makes copies of such materials availableotber
libraries or to groups of users under formal oroinfal
arrangements whose purpose or effect is to have the
reproducing library serve as their source of sualenial.?’?

The systematic reproduction of copyright works igedent from ‘isolated
and unrelated reproduction’ because it can sulbstthe copies reproduced by the
source library for subscriptions or reprints whible receiving libraries or users may
have purchased from the publisher or the copygiiers®®® For example, a library
with a collection of law journals informs other fi#lsies that it will make copies of
articles from these journals available to them #rar users on request and, as a
result, the other libraries discontinue purchasofscriptions to these journals and
fulfil their users’ requests for articles by obtaigp photocopies from the source
library.3®* Another example is if several branches of a ljp@gree that one branch
will subscribe to law journals instead of each ltanpurchasing its own
subscriptions, and the one subscribing branchregdloduce copies of articles from
the publication for users of the other branclas.

These examples above are prohibited by sectiongl,0&6ich is designed to
prevent the library from producing single copiestioé same work on repeated
occasions or producing multiple copies, becausen swproduction may have

significant effect on the market and probably imptie economic interest of

copyright owners. This means that the isolated spwhtaneous making of a single

%01 Section 108(g)(2) of the US Copyright Act.

302 ySCO Report on reproduction by educators 20093at
393 |pid.

304 bid.

395 |bid.
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photocopy by a librarian for its users or anothbrary without any commercial
motivation and without any systematic effort to stithite photocopying for

subscriptions or purchases can fall within the scap section 108. But this
exception does not extend its scope to cover ‘milelti and ‘systematic’

photocopying or reproductions of copyright work the means to substitute for
subscriptions or purchas&s.

In addition to the basic conditions in section H)8the US Copyright Act
also attempts to restrict the ability of the libaarto reproduce copyright materials
for users by requiring additional conditions to $aisfied in each subsection. For
instance, section 108(d) specifically allows thH@drian to reproduce the copyright
works where the users or other libraries make tiegjuest to the library. However, it
only permits the librarian to make a copy of no entihan one article or other
contribution to a copyright collection or periodicssue, or a copy of a small part of
any other copyright work for the users or otherrdites. Importantly, such
reproduction under section 108(d) can be allowely dnthe copy becomes the
property of the user and the librarian has had ot that the copy would be used
for any purpose other than private study, scholprgir researci®’ This condition
does not require the librarian to investigate theris purpose and similarly does not
require that such reproduction of the copyright kvamust be for private study,
scholarship, or research. It only requires thatlitrarian must have no knowledge
that the purpose of the user is other than prisatdy, scholarship, or research. This
means that the librarian will satisfy this requiehif it has no information about

the user’s purpose. In contrast, the UK exceptarribraries requires that librarians

308 JSCO Report on reproduction by educators 20099at
397 Section 108(d)(1) and section 108(e)(1) of the@dPyright Act.
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must satisfy themselves that a copy is for researdtudy and will not be used for
other purposes. The UK approach seems to be mowmgesand makes it easier for
the librarian to make a decision since it requuesrs to sign a library declaration
forms to agree that they will not use such copyepkdor research and study for
commercial purposes and will not supply it to otfpersons® With this form,

librarians in the UK can have information about tlser's purposes and can rely on

such forms if an action for copyright infringeménbrought against theff’

The US approach also allows the librarian to cay entire work or a
substantial part of the work from its collection evé the users or other libraries
make their request in section 108(e). Neverthelésis section allows such
reproduction to be made only if the copy becomespitoperty of the user and the
librarian has had no notice that the copy wouldubed for any purpose other than
private study, scholarship, or research. Furthectien 108(e) has an additional
condition that the library must conduct a reasomatvestigation to determine that a
copy of the copyright work cannot be obtained &aia price'° The additional
condition seems to be reasonable since sectiorel@8¢ws a librarian to copy an
entire work. Thus, it imposes more restrictive doads than section 108(d), which
allows the librarian to copy only a short work suak a journal article. This
additional condition also appears in section 1Q8{d)ich allows the librarian to
reproduce published copyright works for preservajurposes. It is important to
note that the US Copyright Act provides similar iteions as to the amount of

reproduction for published and unpublished worksthis instance, section 108(b)

398 Burrell and Colemar2005, at 145; See also UK IPO Report on Proposeth@ds to Copyright
Exceptions Second Stage 2009, at 31-33.

%9 Burrell and ColemaB005, at 145.

310 5ection 108(e) of the US Copyright Act.
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permits the librarian to make three copies of thpublished work for the purposes
of preservation or for deposit for research usalendection 108(c) also allows the
librarian to make three copies of a published workthe purpose of replacement of
a copy. However, the reproduction of the publistwedks in section 108(c) seems to
require the further condition that before the Ifgraan make copies of a published
work, it must make a reasonable effort to conductiravestigation in order to
determine that an unused replacement cannot bénebtat a fair pricé™ The
conditions for making preservation copies of unmit@dd works in section 108(b)
seem to be considerably less rigorous than theitomsl for published works in
section 108(c) because the librarian can make & obmunpublished works in its
collection as long as the copy is solely for preagon. But if the librarian wants to
reproduce the published work, it must determineciredition of the original work
and then conduct an investigation of the marketctmfirm that an unused

replacement is not available.

Section 108(e) also contains the same concept #ihao requires that before
the librarian can make the copy for private stustholarship, or research, it must
conduct a reasonable investigation by searchingrituket for any copy in order to
conclude that a copy of the copyright work cannetobtained at a fair price. Such
investigation must look into all commonly-knowndeasources in the US and will
require resort to the publisher or other copyrigivher if the copyright owner can be
located®*? Since section 108 does not define the meaningfaif price, the librarian

must make the decision on whether such price rsb@sed on such investigation.

Such methods of conducting an investigation inedhailability of the works on the

311 Section 108(c)(1) of the US Copyright Act.
312 UsSCO Report on reproduction by educators 20096at
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market at a reasonable price cannot be found i hia@ CA 1994. The UK IPO also
support this feature in its report on draft amenainty stating that such copying can
only be carried out if it is not practicable to pluase a copy in the market and it
believed that this feature will help to prevent gieposed exception from interfering
with the normal exploitation of the work® Thus, this method which is the main
feature of the US approach should be inserted tikoexception for libraries in
Thailand. It will help to solve the problematic apach of the Thai courts which
seems to favour the interests of users more thamed¢bnomic interests of copyright
owners by allowing the reproduction of the entiextibooks without taking into

account of the availability of the books in the kedr

In brief, these examples illustrate that both Uil &S approaches provide a
clear limitation as to the amount of reproductignlibrarian and a clear prohibition
on multiple reproductions. They also provide theaidabout how to set a clear
limitation on the amount of reproduction and a clpahibition of systematic and
multiple reproductions in section 34. The insertiof such limitations and
prohibitions would make the exception for librari@®re certain, which would be
better than relying on the two conditions in satti®2 paragraph 1. Also, the
introduction of the method of conducting an invgation into the availability of the
works on the market from the US approach to thejgtxan for libraries in section 34
will help to safeguard the economic interests opymht owners, while the
introduction of the signed declaration system frima UK approach will help to

protect the librarian from potential infringemeritcopyright.

313 UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 40.
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3.2.3) The need for guidelines

It is true that the guideline for educational usaot the law, so it does not
have binding effect on the people and cannot pibhiers from reproducing the
works in ways that exceed permissible amounts,raipit multiple reproductions.
However, the guideline is very useful because avigles the users with some
certainty that if they reproduce the works withire permissible amounts indicated,
then they are unlikely to infringe copyright in thwrks or get into trouble with the
copyright owners. D’Agostino notes that the codliover the unclear scope of the
copyright exceptions can be solved by the formatatf guidelines because they can
help to clarify and make the exceptions more certdiSimilarly, Guibault explains
that guidelines for educational uses have succeedeviding educators and users
with some certainty as to what is acceptable umidercopyright exceptions while
preventing copying where permission could reasgnbblrequested and where the
market or the value of the works is likely to béeafed®'® Likewise, Burrell and
Colemanstate that a guideline is an important instrumehictv provides users,
educational institutions and libraries with a degoé certainty’*° For instance, the
Agreement on Guidelines for Classroom Copying int-féo-Profit Educational
Institutions with Respect to Books and Periodicabjch is the most important
guideline in the US, also aims at providing somgree of certainty for users by
setting a minimum standards for educational {is&hey believe that the guideline

for education use should not be copied from otheuntries, but should be

34 D'Agostino 2008, at 355.

315 Guibault 2002, at 72.

316 Burrell and Colemag005, at 268.
317 | pid.
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formulated by the interested parties in that coufift They also explain that
although it is possible to copy the guideline ad thS and then use it in the UK, this
might not bring the desired result because the ajime was reached after
negotiations between interested parties over a puwibyear, so it has broad support
from interested parties which cannot be easily ated or replicated in a short
time3'° This position is also supported by the UK IPO \hhitates that guidelines
should be formulated in consultation with copyrightners where appropriate, while
universities and libraries are best placed to ighe&r own guidelined?®® The UK
IPO also believes that the amount of a work that ba reproduced under the
exceptions needs to be indicated in the guidéfihtn this aspect, it is clear that the
guideline is not a law, so it cannot prohibit tleexs from doing illegal reproductions
of copyright works but it can help to provide sodegree of certainty for the users
about what acts are permissible under the copyagbeptions of the Thai CA 1994
and how to avoid copyright infringement charges.

In the UK and US, guidelines are commonly issued tbg CCS or
universities advising the students on the extenwhach they can make copies of
materials for research and private study purpoBes.situation in Thailand seems to
be different because there is no CCS in the Thacatbn sector; the educational
institutions also cannot issue guidelines becausexceptions are unclear, so no one
knows the exact amount permitted under the coplyegheptions. The Department
of Intellectual Property (DIP) attempted to sol\estproblem by formulating a

guideline for education which fixes the amount darrpissible reproduction of

#8 Burrell and ColemaB005, at 268.

319 Burrell and Colema@005, at 268-269: See also D’Agostino 2008, at 350.

320 UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 32.
321 bid.
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copyright materialé?? Then, the guidelines were distributed to studeletsturers
and the general public in 2007, intended to sewweaamanual for the users of
copyright works by reducing the risk of copyrighfringement in books and other
copyright works’?® However, the guideline is still problematic andt popular
among the public because it was formulated purglytiie DIP without the
participation of affected parties such as user@ymght owners and publishers.
Presently, the current copyright guideline providedthe DIP does not seem to
satisfy all suggestions in the previous section @mes not create much certainty for
the users. It does not clearly prohibit the repobidun of entire textbooks or multiple
reproductions. Hence, the IIPA requested in sewvafrats reports that the affected
parties such as the US publishers which have mxperence in creating similar
guidelines for other countries should be permittegarticipate in the formation of
such guidelined?* The main reason for the request to participatedsause the
decisions of the Thai courts regarding the scopallofvable reproduction can be
easily misinterpreted in the process of formulatgdelines; so the IIPA wanted the
guideline to make clear that wholesale reproductbacademic materials without
permission and payment is impermissifife.

It is undeniable that the guideline is widely recizgd because it was created
and based on aggregation and compromising betvireecopyright owners and other
interest groups. Thus, it is necessary for the Bwiernment and the DIP to ensure

that their guideline relating to education are¢exd$ the interests of copyright owner

32 DIP Report on the Implementation of IP rights ihalland 2007; See also DIP Report on the
Implementation of IP rights in Thailand 2009-2010.

33 DIP Report on the Implementation of IP rights imafland 2009-2010; See also DIP Report on the
Implementation of IP rights in Thailand 2007.

324 1IPA Report on Copyright Protection in Thailand089 See also IIPA Report on Copyright
Protection in Thailand 2009.

325 |IPA Report on Copyright Protection in Thailandd®0
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and the users’ interests. Since the current guidetf the DIP does not cover
reproduction by libraries and educational instdns, | recommend that such
guidelines should explain not only what issues rtedae considered when a student
reproduces copyright materials but also what shdodd considered when an
educational institution distributes copyright matksr outside its classroom or
premises or when a librarian makes copies on baifalfsers or students for the
purpose of research and study. This will also helgolve the problem about how
much of a work can be reproduced by educationdititiens, teachers, and
librarians and will at the same time provide grassistance for all users. Thus, the
formulation of guidelines which reflect the inteteesf the copyright owner and other
groups of interests in the Thai educational sectost be done alongside the changes

and improvements of the educational exceptionkenThai CA 1994.

3.3) The insertion of the requirement of ‘sufficien t acknowledgement’

| have already explained in Chapter 2 that the a&tiloigal exceptions in the
Thai CA 1994 provide a specific exception for ‘wsereference’ in section 33 but
the operation of this section in practice is cheadparate from other educational
exceptions. This means that if a defendant represlumpyright materials with
sufficient acknowledgement of the creators of therks, then he can rely on the
specific exception for ‘use as reference’ in set®8. Nevertheless, if he reproduces
such works without making any sufficient acknowledgent to the creator of the
works, then he cannot rely on the specific exceptar ‘use as reference’ although
he can still rely on other educational exceptionghe list of permitted acts in section

32 paragraph 2. This is because most copyrightptixees in the list of permitted
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acts in section 32 paragraph 2 in the Thai CA 1@®4ot contain the requirement of

sufficient acknowledgement.

In order to solve the problem of moral rights inaifand, | recommend that
the requirement of sufficient acknowledgement bseited into the educational
exceptions in the list of permitted acts in sectR paragraph 2. Inserting the
requirement of sufficient acknowledgement into édecational exceptions in the list
of permitted acts in section 32 paragraph 2 wolllwhvathese exceptions to support
the protection of the moral right to be identifiad the creator of the works. This
should be better for the protection of moral rightin relying on the specific
exception for ‘use as reference’ in section 33 @lorhe Thai Government should
follow the UK approach because many educationatgtkans under the CDPA 1988
require ‘sufficient acknowledgement’ as one of toaditions. For instance, the fair
dealing exception for research in section 29(1yireg the defendant to satisfy four
conditions before relying on the fair dealing exa®p for researcii?® First, such
dealing must relate to literary, dramatic, musicalartistic work and second, such
use of works must be for the purposes of non-coroialeresearch. Third, the
dealing must be fair and finally, the author and kiork must be sufficiently
acknowledged by the defendant in order to be exetmnpinder the fair dealing
exception. Without sufficient acknowledgement, tlefendant cannot benefit from
the fair dealing exception for the purpose of nommercial research. The condition

of sufficient acknowledgement is based on the tlaat academic authors often rely

326 gection 29(1) of the CDPA 1988 stipulates: ‘Fadakihg with a literary, dramatic, musical or
artistic work for the purposes of research for a-nommercial purpose does not infringe any
copyright in the work provided that it is accompahby a sufficient acknowledgement’.
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on previous works in order to create a new Shdlevertheless, this condition of
sufficient acknowledgement, which normally appliesquotation, can be dispensed
with under section 29(1B) which stipulates thataotnowledgement is required in
connection with fair dealing for non-commercialeasch where it is impossible for

reasons of practicality or other reasons.

The exception for use for instruction in sectior{1l32f the UK CDPA 1988
also requires the satisfaction of a condition officent acknowledgment to be
exempted under this exception. Such copying orofiseliterary, dramatic, musical
or artistic work in the course of instruction or pmeparation for instruction must
satisfy four conditions. First, such copying must done by a person giving or
receiving instruction and second, such instructioost be for non-commercial
purposes. Third, copying must not be done by meéiasreprographic progress, for
example, not by photocopyin@ Finally, copying or use of the copyright works in
the course of instruction must be accompanied byfficient acknowledgement in
order to be exempted. This exception can be appieedoth published and
unpublished work&?® Thus, both the teacher and students can benefitlgrfrom
this exception as long as such copying is dbgea person giving or receiving

instruction with a sufficient acknowledgement.

327 Bently 2009, at 199.

328 The term ‘reprographic progress’ in the third riegmnent of section 32 is defined by section 178 as
a process for making facsimile copies or a prodegslving the use of an appliance for making

multiple copies and it includes any copying by #l@tic means in case of a work held in electronic
form but does not include the making of a film ousd recording. This means that instructor can
copy original works as long as such copying is Imptmeans of a reprographic progress. For this
reason, photocopying, scanner, making facsimileiesophrough facsimile machines, printouts of

electronic materials or electronic copies of ordgimaterials cannot be justified under specific
exception for purpose of instruction under secB@fl) since these acts fall under the definition of
‘reprographic process’. See section 32(1) of the@XPA 1988 and also Bently 2009, at 211-212.

329 Bently 2009, at 212.
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Another exception for the ‘use for instruction’ pase in section 32(2A)
which focuses on a literary, dramatic, musical mistc work made available to the
public also contains the condition of sufficienkaowledgment as in section 32(1).
A work will be considered as having been made ab&l to the public if it has been
made available by any means, including the issuecagies to the public;
communicating the work to the public; making therkvavailable by an electronic
retrieval system; performing, exhibiting, or shogithe work in public and lending

of copies of the work to the pubfft®

In order to be exempted from infringement of coglyti under section
32(2A), copying in the course of instruction or mkparation for instruction must
satisfy four conditions. First, such copying is fdealing with the work and second,
copying must be done by a person giving or recgiimstruction. Third, the copying
must be accompanied by a sufficient acknowledgenaedt finally, the copying
must not be done by means of a reprographic pro@éssexception for instruction
in section 32(2A) is different from section 32(Bdause section 32(2A) requires that
such copies must be fair dealing with the work Hdoes not require that such
instruction must be for non-commercial purposesvexbeless, both section 32(1)
and (2A) have some similarities since they do flotnaa reprographic process to be
used and both require that such copying be dona pgrson giving or receiving

instruction with sufficient acknowledgement as riegment.

The use of copyright materials for assignmentskamenation is also allowed
under the exception for use in examination in sec82(3) but again such use must

be accompanied by a sufficient acknowledgementrderoto be exempted. This

330 gaction 30(1A) of the UK CDPA 1988.
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exception guarantees that anything done for thpqagr of an examination by way of
setting the questions, communicating the questionthe candidates or answering
the questions will not infringe copyright in suclonks provided that there is a
sufficient acknowledgement' However, Burrell and Colemaiound that there is
one problem with the requirement of sufficient amkiedgement in this exception
because it prevents examiners from testing whethuglents are able to identify the
source of a quot&? They observe that although there is a safeguarseation
32(3A) which indicates that sufficient acknowledgem can be dispensed with
where it would be impossible for practical or otheasons, such safeguard does not
provide much assistance because it is highly uilikieat it would be sufficient
enough to bring a case within the category of wih@muld be impossible to provide
an acknowledgemenrt® This problem might also occur in Thailand, so itheertion
of the requirement of sufficient acknowledgemento inthe exception for
examinations in section 32 paragraph 2(8) of thai T®A 1994 must be done
together with the introduction of a better safeduarovision than that of the UK.
Such safeguard provisions should indicate that ckn@wvledgement is required
where the examination aims at testing whether siistire able to identify the source
of a material. Without such a safeguard, it isliikdat the requirement of sufficient
acknowledgement, which is going to be inserted th@exception for examination
in section 32 paragraph 2(8), might cause problentee Thai education sector as

already happens in the UK.

%31 Section 32(4) indicated that the exception forubke of examination under section 32(3) does not
extend to the making of a reprographic copy of aioal work for use by an examination candidate in
performing the work. This means that reprograploipying for purpose of examination is generally

allowed except in the case of making of a repragiapopy of a musical work.

%32 Burrell and Colema005, at 123.

333 |bid.
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The exception in anthologies for educational usesection 33(1) allows the
inclusion in a collection of a short passage frorpublished literary or dramatic
work to be exempted from copyright infringementpypded that the following
conditions are met. The first condition is thatlswollection is intended for use in
educational establishments and must be describedtsintitte and in any
advertisements issued by or on behalf of the plétisSecond, the inclusion must
consist mainly of material in which no copyrightbsists. This means that only
inclusion or collection of works which were out apyright can benefit from this
exception: for example, out-of-copyright poet?y.Third, such inclusion in section
33(1) should not involve more than two excerptsnfrcopyright works by the same
author in collections published by the same publishver any period of five
years>>®> Finally, the collecton must be accompanied by affigent
acknowledgement in order to be exempted underetkegption. Similar conditions
of ‘sufficient acknowledgement’ can be found in teeception for recording by
educational establishment in section 35 and exmegdbor reprographic copying by
educational establishment in section 36, which balconsidered in more detail in

Chapter 6 below.

The requirement of sufficient acknowledgement i@sth exceptions must be
considered in parallel with the definition of thegrh ‘sufficient acknowledgement’ in
section 178 of the UK CDPA 1988. This section dedinthe term ‘sufficient

acknowledgement’ as an acknowledgement identifyiregwork in question by its

%% | addie 2000, at 765.
335 Section 33(2) of the UK CDPA 1988; See sectiorB§3 The term ‘excerpts from works by the
same author’ includes excerpts from works by hiraagtlaboration with another.
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title or other description and identifying the autf*® The UK Court of Appeal in the
Pro Siebercase ruled that the definition of ‘sufficient ackviedgment’ requires the
author to be identified before certain fair dealttgfences are available and in absent
of that identification the relevant fair dealingfeleces do not appf?’ Thus, in order
to satisfy the requirement of sufficient acknowlednt, the defendants must prove
to the court that they have identified both theyemiht work and the author of that
work. Nevertheless, the court made it clear thatauthor can also be identified by
name, pseudonym, a photograph or any other meamshvwcan convey to the
relevant audience that the identified person isattior>*® This definition requires
only that the author must be identified, not thepyemht owner if different
Importantly, although the definition in section If&juires that the acknowledgment
must identify the work by its title or other degtion and identify the author, it also
stipulates that there is no need to identify thth@auwhere the work is published
anonymously and in the case of an unpublished wehlere it is not possible for a
person to ascertain the identity of the authordasonable inquiry.

Most copyright exceptions under the CDPA 1988 allewroduction only if
such copies are accompanied by a sufficient acledyement’® These provisions
clearly illustrate that the UK exceptions recogrtize moral right of the author to be
identified as the creator more than those of thai Taw. The problem that the
educational exceptions in the Thai CA 1994 do nppsrt the protection of moral
rights to be recognized as the author of the wank e automatically solved by

inserting the requirement of ‘sufficient acknowledgent’ into the educational

%% Section 178 of the UK CDPA 1988.
%37pro Sieben Media v Carlton UK Televisif997] EMLR 509. 597
338 ||
Ibid.
339 Bently 2009, at 200.
%0 UK IPO Report on proposed changes to copyrigheptions 2007.
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exceptions in list of permitted acts in section@agraph 2. However, in order to
allow the condition of sufficient acknowledgemeantapply and function effectively,
it is also necessary for the Thai Government tdovolthe UK approach by
formulating the definition of the term ‘sufficiemicknowledgement’ and then
inserting it into section 4 of the CA 1994, whichoypides the definitions for
copyright terms and phrases in the Thai CA 1994.

However, one difficulty in applying the UK approaishthat the fair dealing
for private study under the UK CDPA does not reguhe condition of sufficient
acknowledgement to be satisfied, while the fairlidgafor research will only apply
where there is ‘sufficient acknowledgement’. Theref the question raises of
whether Thailand should insert the requirementuffigent acknowledgement into
both research and private study, or follow the Uppraach by inserting such
requirement into research only. Currently, the gkoa for research and study in
section 32 paragraph 2(1) of the Thai CA 1994 éssame as the old UK provision
before the implementation of the Copyright Direetim 2003. This old UK approach
also linked the term ‘research’ and ‘study’ togetimethe same subsection with the
same requirement. This is different from the curgovisions of the UK where fair
dealing for research was incorporated into a dfieisubsection from the exception

for private study.

| recommend that Thailand should follow the UK aggmh by inserting the
requirement of ‘sufficient acknowledgement’ inte texception for research, but not
that for private study. This means that Thailantl ave to reform its exceptions by
creating the exception for research with the reguoent of ‘sufficient

acknowledgement’ in another subsection separatad the exception for private
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study. The main reason why the requirement of iskifit acknowledgement’ should
not be inserted in the exception for private stisdgecause the exception for private
study is of particular importance to students utakeng education in schools and
universities, so it would be practically inconvertidor them to make sufficient
acknowledgement every time they were studying aaching in order to improve or
acquire knowledge. Importantly, even if studentsnwdo make sufficient
acknowledgement of the authors and the works ettaigy when they were studying,
it does not appear how they make such sufficiekbh@wledgement while engaging
in private study and to whom it is being made. Alstave already discussed in
Chapter 2 that the problem of moral rights in Téwad is centred on Thai researchers,
lecturers, or academic scholars who simply toogdgvarts of the copyright works
from various academic textbooks and then compileent together as their own
research or books without providing sufficient amkledgment as to the authors or

the original works.

The study of the UK fair dealing exception for r@s#h seems to offer the
solution to this problem in Thailand because thiedaaling exception for research is
intended to be available for justifying the reprotilon and public distribution or
communication of copyright materiat$- This is because the fair dealing for research
is based on the idea that research is necessatlyfareation of the new works and
the condition of ‘sufficient acknowledgement’ issked on the fact that research
materials including books, papers or articles drenccirculated or publishetf? The
British Academy points that with the sufficient ackvledgement required by section

29(1), the fair dealing exception for research camer quotation from research

31 Bently 2009, at 199; See also UK IPO Report oppsed changes to copyright exceptions 2007.
342 Bently 2009, at 199-200.
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materials with appropriate citation in the publioatof the researcher’s resuifs.
Also, the use of the phrase with regard to thearefeexception must at least imply
that the fair dealing for research can cover qumtatrom research materials in the
publication of the researcher’s results becausg timn it is possible to make
acknowledgement meaningfuff{# If Thailand follows the UK approach, it means
that researchers or lecturers who took the masefiam several textbooks of other
authors and compiled them together as their owreareb materials without
providing appropriate citation or reference to tiginal sources can no longer rely
on the exception for research in section 32 papgZ(1) of the CA 1994. This

approach will also help to improve the protectiémaoral rights in Thailand.

Although this proposed change can reduce the pgbigsif misuse of the
exception for research and study by ensuring tieuse for research purposes must
always satisfy the condition of ‘sufficient ackn@gdbement’ in order to benefit from
the exception for research, it may not be ableoteesthe problem entirely. This is
because researchers can still rely on the unclstinction between research and
study. For example, they may argue that althougih sise cannot fall within the
scope of the exception for research because niwisatf acknowledgment has been
made, it may still fall within exception for privatstudy, which does not require
sufficient acknowledgement. Therefore, since theeiition of the requirement of
‘sufficient acknowledgment’ under the proposed @tiom is only limited to
‘research’, it would be necessary for Thailandinol some way of distinguishing this

from the ‘private study’ to which it would not apgplor to set a clear boundary

33 MacQueen et al., 2007, at 169.

34 MacQueen et al., 2007, at 169; See also Britishdamy Guidelines on Copyright and Academic
Research 2006, at 13, 1d4nd British Academy Joint Guidelines on Copyright andademic
Research 2008, at 18.
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between them. But, this is not an easy task toeaehbecause even in the UK where
the CDPA has long provided the fair dealing exaapfor research purposes, there is
still no statutory definition of research and afsw judicial justification or decision
on theexact distinction between the term ‘research’ gmavate study’. The UK
courts have found it unnecessary to distinguistdiscuss them in detail but are
likely to give both a fairly wide interpretatidf> This is the same as the Thai courts
which have never distinguished between ‘researotd’ ‘study’ in any decision. The
reason for not doing so is because both termsnatkei same subsection and thus,
have the same requirements provided in sectionaB2gpaph 2(1) of the CA 1994,

so there is no need for a Thai court to distingtiehdifference between them.

In order to distinguish both terms, it is necesgargonsider law reports and
academic opinions on this issue. For instance Btiitessh Academy states that the
distinction between research and private studyotsatways clear, but at least one
distinction implicit in the present law is that easch envisages an end result or a
production embodying the results of the researegandless of whether it is
published or not?® It explains that research is a process of seardhvestigation
undertaken to discover facts and reach new comtiasby the critical study of a
subject or as a systematic investigation into andysof materials, while study is
about ‘the application of the mind to the acquisitof knowledge, or reading a book
or text or other document with close attentidt'Many scholars also attempted to

distinguish the terms. For example, Bently descritiee difference between these

%45 British Academy Guidelines on Copyright and AcaéeResearch 2006, at 13; See also British
Academy Review on Copyright and Research 2006, at 9

34 British Academy Report on Proposed Changes to figimyExceptions 2008, at 2.

347 British Academy Guidelines on Copyright and AcaéeResearch 2006, at 13; See also British
Academy Review on Copyright and Research 2006, at 9
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two concepts that research is seen as a procesh vghintended to lead towards a
particular result, conclusion, decision, or ansteea problems, whereas study might
be for the user’'s own benelf Also, a major distinction between the exceptians i
that study must be private but research may ndf%bm brief, these statements
illustrate that research is mainly different frotndy because it must have the end
result or conclusion which involves the productadmew ideas and may not need to
be private, whereas private study might represemy a@he consideration and

acquisition of existing knowledge and needs tofieafe.

Although many scholars have theoretically maderdleadifference between
research and private study, a clear boundary betwee two terms may not be
achieved easily in practice. The difficulty in @ngfuishing the two terms is that
private study in the sense of simply consideringemia may at some points mature
into research if the study is being carried outl@material and results in some new
idea or product at the efftf The UK IPO also recognized this difficulty when
considering the question of whether or not cleamgaries needed to be set between
research and private stuthf.It stated that ‘no attempt should be made tontisiish
between them’ because ‘there was considered to loeerlap between informal and
formal education and one may lead to the otfférlt concludes that ‘we do not
believe it is practical to treat research and pevstudy separately’ because ‘the
responses generally confirmed the difficulties nyintg to distinguish between the

two activities, and that in practice there is nedfic boundary which delineates

48 Bently 2009, at 198.
349 bid.
%0 British Academy Report on Proposed Changes to figintyExceptions 2008, at 4.
%1 UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 29.
352 (i
Ibid.
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them’ 3> Since the boundary between the two terms is wtidllear in practice and
problems might originate from the lack of such e@aclline between these terms, |
recommend that the effect of such problem be nadowown by providing a
guideline which indicates what should be considexedresearch’ and what should
be considered as ‘private study’. Such guideline ataleast give the users a general
idea about the difference between both terms athenGuideline of the British
Academy. For example, the guideline should cleexiglain that ‘private study’ will
only cover ‘private uses’ of copyright materialsr facquiring knowledge and
understanding for one’s own benefit but ‘reseamshil cover the use of copyright
materials for making arguments or producing endltesegardless of whether such
use is private or not. The issue relating to thielgJtne can be found in section 3.2.3

above.

3.4) The proposed changes to the exceptions for edu cational

institutions

While the exception for research and study in sac32 paragraph 2(1) of the
Thai CA 1994 guarantees what can be done by thdests and individuals, the
exception for educational institutions in sectigh @aragraph 2(7) will make clear
what can be used by education institutions forpilngposes of providing instruction. |
have already explained in Chapter 2 that the eimepor educational institutions in
section 32 paragraph 2(7) of the CA 1994 (whicbvedl the educational institutions
and teachers to reproduce, adapt in part of a walskidge or make a summary of

copyright materials and then distribute or sellnth® students in a class or in an

¥3 UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 29, 31.
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educational institution without infringing copyrigprovided that the act is not for

profit), needs to be amended and developed.

Since the scope of the current exception for eduwmal institutions is too
narrow in the digital age and does not supportddistance education, | recommend
that the following changes must be made to the miare for educational institutions
and teachers in section 32 paragraph 2(7) of ttee TA 1994. First, such exception
should be defined by intent, category of use anigg but not by the location of
the educational institution. The scope of this @kiom should be expanded to cover
the activities of long-distance education. Withstlexpansion, the exception will
enable long-distance learning students not locatedn educational institution to
obtain or access educational materials outsidesrdams or the premises of
educational institutions as well as allowing edigradl institutions to distribute
materials to them online without infringing copymtgin such materials. In other
words, such change does not only allow distanamileg students to access and use
materials more conveniently but also removes thle af copyright infringement for
educational institutions and teachers who providel alistribute educational
materials to their students.

Such change not only benefits the students whoirarthe long-distance
education program but also those who suffer frosatiities that prevent them from
attending classes or the educational institutibmgortantly, the people who work
from remote locations and those who require flditjobecause of work or family
commitments can also benefit greatly from the esman of this exception.
Nevertheless, the main objective of this chang® iprovide the same opportunity

for distance learning students to receive all nemgsmaterials for their education.
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Such change is not only consistent with the pobéythe Thai Government on
promoting long-distance education but also supgbggolicy of promoting lifelong
learning under the National Education Act 1994 dfiland by encouraging the
development of opportunities to learn beyond them& school and university
environment.

Second, removing the limitation of location fronistiexception and allowing
the educational institution and teacher to distebmaterials outside the class or the
institution, can ensure that regardless of thetafions educational institutions,
teachers and students are able to take more adeaotaew digital technology than
at present. With this change, the scope of thepgiarein section 32 paragraph 2(7)
not only extends to cover the distribution of mialer by normal means such as
posting them to the student’s address but also ipemaucational institutions or
teachers to distribute academic materials by digia electronic means outside the
institution as well. This change will enable teasheschools and universities in
Thailand to make use of digital technologies ansuem that the students will have
more alternative ways to obtain lessons and médema many different forms
through digital technologies.

However, it is necessary to ensure that such chasigenly have a limited
impact on the incentives for creativity and the rewuic interests of copyright
owners. Thus, | recommend that the change to theeption for educational
institutions in section 32 paragraph 2(7) must baedtogether with the following
tasks. First, the Thai Government should applyUlkeapproach to the exception,
which indicates that exceptions for educationdituison can apply only where there

is no relevant licensing scheme in place. Severaemions for educational
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institutions under the CDPA 1988 clearly indicdtattcopying is not authorised by
the exception if licences are available authoridimg copying in question and the
person making the copies knew or ought to have lesesre of that fact’ For
example, section 35 of the CDPA provides an exoagdir educational institutions
to record broadcasts for educational purposes withdringing copyright but the
exception does not apply if a licensing schemefmettby the Secretary of State is in
operation. In practice, this exception is rarelplagul to the case because the CCSs
such as the Educational Recording Agency (ERA)thedOpen University operate a
scheme in relation to recording broadcasts in tKe* Similarly, the exception for
reprographic copying of educational materials bycadional institutions in section
36 will not apply if there is a licensing schemepilace but this exception is also
rarely applied in the UK because the Copyright hgieg Agency (CLA) will
normally provide a blanket licensing scheme forroegpaphic works which cover
photocopying of educational materials for the etinoal institutions in the UK®®
The UK IPO still maintain this approach in the exted exceptions for educational
establishment in the UK draft amendment which areended to reflect the
increasing use of digital technology for studems at the same time to facilitate
long-distance learning’ In this aspect, the UK draft amendments also nuidar
that the extended exception for educational estaients only apply if there are no
relevant licensing schemes in place, and this méassthe extended exceptions

would operate subject to such licensing scheftfes.

%54 Section 35(2) and 36(3) of the UK CDPA 1988.

¥ UK IPO Gowers Review 2006.

%6 See further Chapter 6, below.

%7 UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 2-3.
%8 |bid at 3-4 and 12.

145



By applying this UK approach, educational instdug and teachers in
Thailand would be able to reproduce and distritedacational materials without
paying royalty fees under the scope of the propesedption to the extent that there
is no licensing arrangement in operation. This apgn will help to protect the
economic interest of copyright owners more effedfivbecause the copyright
owners will not lose any of their economic inteseBbm the exception as long as
there is a licensing scheme in operation. One lgefn@ this approach is that if the
copyright owners or the CCS do not offer any licegscheme, then the proposed
exception will allow the educational institutions teproduce the materials for the
students without the need to obtain the permissioficence provided, that other
conditions in the proposed exception are satisfiétis allows educational
institutions to reproduce and distribute materialsder the exception without
worrying about copyright infringement and also nsake quicker and easier for
teachers and students to access and use the isapgogided by the educational
institution. In other words, if the copyright owseto not want to lose any economic
advantages, they have to provide a licence forudes so that the exceptions will
not be able to apply. With this approach, the psegoexceptions will have no
impact on the incentives for creativity and the rewuic interests of copyright

owners.

Second, since there is no CCS or other equivaleganizations to offer
licensing schemes in the Thai education sector tyet, UK approach on the
exception currently cannot effectively apply in Taad. So if the Thai Government
wants to apply this approach, it is necessary tabéish the CCS which can function

as a representative of the copyright owners to ideoall required licences in the
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Thai educational sector. This is consistent wita teRcommendation of the IIPA
which suggests that the Thai Government modernitgesopyright law and at the
same time establishes the CCS system to manageigitpgnd collect the royalty
fees on behalf of the copyright owners in the Tédiication sectof’ With the
prospective CCS and licensing scheme system ireptae educational institutions
in Thailand will have to pay the licence fees f@stance learning students to access
required materials for their study; but if the grestive CCS does not make any
licensing scheme available, then the exception aplply. However, even if the
prospective CCS provides a licensing scheme thaitgethe distribution of such
materials by digital means outside the institutiong hailand, the extension of the
exception to cover the distribution of such materiautside the educational
institution is still necessary because the distidsuof any works that are not covered
by the licensing scheme would still be an infringemof the copyright that subsists
in those works. In this aspect, such expansion evaafeguard the educational
institutions who distribute such materials to thsiudents outside classrooms or
institutions from the fear of committing an infring act. The issues relating to the
establishment of the CCS in the Thai educationosestll be discussed further in
Chapter 6 which emphasizes my argument that lasrmebn educational exceptions
must be done together with the establishment o8& @ the Thai education sector.
Third, if section 32 paragraph 2(7) is expandedaeer the activities of long-
distance education and allow the distribution aficadional materials via digital or
electronic means, it is necessary to ensure tltatsado copyright materials provided

by educational institutions should not be widelyitable to the public in general.

%9 |IPA Report on Copyright Protection in Thailand020 See also IIPA Report on Copyright
Protection in Thailand 2005.
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This task is necessary in order to ensure thaptbposed change to the exception
will not cause damage to the economic interest @gyaght owners. Without
controlling access to such materials, the copyragtriers may lose future revenue if
copies taken for research or study purposes aserdisated more widely. Hence, |
recommend that the proposed change to the excegtionld also place a limit on
who could access such materials.

One possibility might be to restrict the expandecegtion to the people who
are registered and teaching or studying at an éduned institution. For example, the
ability to access materials made or distributedetiycational institutions under the
proposed exception could be limited to teachersgarchers and students who are
registered with an educational institution, or vare taking specific courses, or other
authorized persons directly connected with the vaigs of the educational
institutions. The application of this approach tenseen in some provisions of the
UK CDPA 1988. For example, section 34 provides»aeption for performance of a
work by a teacher and studerit$.This exception allows the performance of a
literary, dramatic or musical work by teachers atddents in the course of the
activities of an educational institution or by atlpersons directly connected with the
activities of the institution. The term ‘other pens’ in this section may include a
parent, class room assistant or other categoriepeo$on permitted to access

materials®*

The same approach can be adapted into the excdpticeducational
institutions in section 32 paragraph 2(7) of theaiT@A 1994. For instance, the
proposed exception may require that only teachetheaeducational institution or

students who are registered with such institutiares allowed to use or view such

350 Section 34 of the UK CDPA 1988, See also UK IPGv@&eon proposed changes to copyright
exceptions 2007.
%1 UK IPO Report on proposed changes to copyrigheptiens 2007.
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materials. Alternatively, persons must be authdrigsers of an institution before
they are allowed to use or view such materials.

The UK IPO also considered the question of who khbe permitted to view
or access materials provided by the educationaikutisns in its report containing
the draft amendments to the exceptions in the CRAIt opposed the idea of using
section 34 of the CDPA which refers to teachers studients at an educational
establishment and other persons directly conneetgd the activities of the
establishment, as a model for an expanded exceffidhwas of the view thathe
wording of section 34 is not appropriate for usecircumstances where distance
learning is engaged, so it proposes that distoibgtiof the materials should only be
received by an ‘authorised person’, such being idensd to be teachers, students
and other persons authorised by the educationétuitien.>*® This is because the
draft intends to apply only to students, reseascloerother authorised persons that
are linked to an educational institution or are enwking a course of study or
research at that institutidf’ The term ‘authorised person’ will also includediag
support staff and other persons whose role is $stathe teacher and individual
students during lessons such as classroom assistamd learning support

assistantd%®

Since the approach in the UK IPO draft can covacheng support staff and
other authorized persons, it is quite useful forgldistance learning students who
are located outside the premises of the institutiobhailand because it is reasonable

to expect that the long-distance students may, ames circumstances, require

%2 UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 19.
%3 |bid at 18.

%4 bid at 2-3.

% bid at 19, 32.
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assistance in understanding or analysing the nadgewhich has been transmitted
from the institutions®® The approach in the draft can assist an authosgetent in
this way, while at the same time ensuring thattpiarties and unauthorised persons
cannot access copyright materials. Therefore, afhahe wording in section 34 of
the CDPA can also be adapted into the exceptionetlucational institutions in
section 32 paragraph 2(7) of the Thai CA 1994 oheoto limit the persons who can
access materials provided by the educational utstit, the wording in the draft
amendment is more suitable and should be usedmasdeal for Thailand. This is
because the phrase ‘authorised person’ seems moobe flexible and broader than
the term ‘teacher’ or ‘student’. Such an approaeénss to be consistent with the
reality where a person who is neither student otuler, may require access to
materials. For example, a guest expert or a vifiton other countries who is invited
to give a special talk in the university may alsed access to some materials before
speaking. The approach in the draft amendmenigividd the educational institution a
freedom to determine who should be authorised dlmved to access their
materials. Also, imposing restrictions on who caake copies or access materials
provided by educational institution under the pisgzb exception can minimise the

risk of misuse and any losses to copyright owners.

Fourth, such expansion of the exception to cover thstribution of
educational materials through digital means must dome together with the
establishment of a secure environment. This is usexdt is practically difficult to
control access to or distribution of materials akectronic means outside the

institution; so the establishment of such a systeould be to ensure that only

%% UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 19.
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students, teachers, or authorized persons of sugtitution can access materials.
Such measures help to guarantee that the propdsetyes or amendments to the
exception for educational institutions will not edt the economic interests and
legitimate rights of copyright owners.

Under this approach, the distribution of works digital means under the
proposed exception should only be permitted if egcmeasures or secure networks
are in place. For example, educational institutima® make copies of works
available for students or authorised persons ter e download without infringing
copyright in such works, provided that such matergae placed on secure networks
which require passwords or security codes from esitsl before access can be
granted. This can be achieved by stipulating thatess to such materials via
networks or the internet at a time individually sbo by the teachers or students
must be password-protected. The distribution of emals by an educational
institution without security measures or beyondeause environment needs to be
clearly prohibited in order to safeguard the ecoicamterests of copyright owners.
For example, if a student who receives a copy @foak from the institution via
email or who downloads such copy from the secursvar&s of an educational
institution onto a personal computer then sendb suaterials to a third party, such
activity should be considered as copyright infrimgat. This might be achieved by
requiring the educational institution to take stepscessary to ensure that the
students or authorized persons who receive copfesopyright works from
institutions via emails will not distribute such pies to the third party or

unauthorized persons outside educational instiatio
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A similar approach also appears in the draft amemdrmaf the UK IPO which
indicates that some form of security measure shbeldn place in order for the
exception to apply but did not want to impose ctads inhibiting educational
institutions from being able to offer distance teag opportunities to their
students®’ Nevertheless, it recognises that sufficient sadeds must be in place to
protect the interests of copyright owners, so dpases in the draft amendments that
educational institutions must use ‘all reasonal#es to ensure that only authorised
persons may access mateffaiThis is also another alternative model for Thallam
ensure that such a secure environment is estaddlishore the materials can be
made available online. This model is quite appwmdprior Thailand because it does
not impose too much burden or responsibility updaocational institutions since
they are only required to take ‘all reasonable stép ensure that the security is
maintained but not any specific methd.This means that while institutions have
responsibility to maintain the security, the dtatives much room to determine what
should be considered as reasonable steps. The OKwi&s of the view that the
amended exception should not be overly prescri@ne: should be drafted in a way
which is technology neutrdl’ Therefore, specific methods ensuring that the

institution will maintain the security are not pcebed in the UK draft amendment.

Importantly, the UK IPO asserts that onward comrmation beyond a secure
environment should be prevented, but any furtrersimission of the material by the
students to a third party will not be sanctionedanthe draft amendment because it

will be the responsibility of the educational itstions to use ‘all reasonable steps’

%7 UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 16-17.
358 | bid.

%9bid at 17.

370 pid.
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to ensure that only ‘authorised persons’ can acttesmateriaf’* The UK IPO is of
the view that sanctioning distribution outside secwnetworks controlled by
educational institutions could have a negativeatiffe on the ability of the copyright
owners to reap appropriate rewards for their cgpynivork, and is thus likely to fall
outside the requirements of the three-step*{éatherefore, the exception in the draft
does not authorise either sanctioning distributatside secure networks or onward

distribution of material to those outside the colid networks.

The approach recommended in the draft amendmergpmopriate for
Thailand since it allows the educational institotito determine what should be
considered ‘all reasonable steps’ to maintain sgcwand prevent the onward
distribution or publication. Therefore, each ingittn can take different kinds of
measures dependent on their resources and aluligmploy experts and operate
systems. This approach should minimise the potemsies of unauthorised use and
give some assurance to copyright owners. The utistits will take all necessary
steps to ensure that only teachers, students @r @atiithorized users can access
materials via the secure network and also be resdiplenfor ensuring that such
persons who receive such materials from educatimséitution via emails or use a
password to access such materials will not be aiibwo send the materials or
communicate such passwords to third parties orrathauthorised persons. If there
is a clear breach of the security system or sewetworks, the educational institution
should take the necessary action. This may leah tadditional cost for educational
institutions in Thailand, but such costs seem taftberdable, especially for public

universities who receive large funding from the iTGavernment and income from

371 UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 18, 31.
2 |bid at 18.
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the tuition fees of the students every year. Ateost universities in Thailand have
already established secure networks which normmatjyire their students to provide
passwords given by the universities in order teeascourse materials and download
them. Hence, it will not be difficult for the ingitions to take the necessary steps to
ensure that the distribution of works is done urskmurity measures or via secure

networks.

Nevertheless, it is undeniable that by extending éxception to allow
educational institutions to make copyright materialvailable electronically, such
materials will become more vulnerable to unautleatisopying and copyright
infringement. Thus, security systems or technolalgprotection measures (TPMs)
and the rights management information system (RMI8)become more important
than ever. This is because educational institutesm@scopyright owners must rely on
TPMs to prevent access to copyright materials endilgital environment and also on
RMis to track down infringers. Hence, in order ttsere that economic interests of
copyright owners can be effectively protected ia thgital environment, TPMs and

RMIs must also be protected by copyright law.

Although most educational institutions in Thailaableady provide secure
networks or security systems such as TPMs withvparsls and security codes for
students and teachers to use before access toiatsatan be granted, there is no
provision under the Thai CA 1994 that preventsdineumvention of these security
systems or TPMs and also no provision prohibiting temoval or alteration of the
RMlIs attached to copyright works. This means thas icurrently not illegal for
infringers to circumvent TPMs. Hence, in order liova the security system such as

TPMs and RMiIs to function effectively, | suggesatththe amendment to the
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educational exceptions must be done together Wwehrttroduction of the provisions
to prohibit the act of circumvention of TPMs an@ent the removal or alteration of
RMIs. The issues relating to TPMs and RMIs willdiecussed more fully in Chapter

4 and 5.

Finally, it is also necessary to consider whethenai the proposed change to
the exception for educational institution in seetB? paragraph 2(7) of the Thai CA
1994 complies with the Berne three-step test. hiecause the proposed change to
this exception is different from other proposedrdes recommended in the previous
sections of this Chapter since it is the only om& recommends extension of the
scope of the exception, while the other proposeahgbs in the previous sections
only focussed on imposing more restrictions to ¢herent exceptions in order to

provide better safeguards for the economic interestopyright owners.

It is submitted that the proposed change to theemb@n for educational
institution meets all requirements of the thregstiest. The current provision in
section 32 paragraph 2(7) of the Thai CA 1994 esud} confined to a certain special
case because it only allows the reproduction argdriblition of materials by
educational institution to be done ‘in a classroamn educational institution provided
that the act is not for profit’® In contrast, the proposed change to this section
extends its scope only to cover the distribution méterials by educational
institutions outside classrooms and the premisdbhefnstitution for the purpose of
distance learning education. This is still limiteeda certain special case for various
reasons. First, it only applies to educational itagbns, not libraries or other

organizations. Second, it only allows educationatiiutions to distribute copyright

373 Section 32 paragraph 2(7) of the Thai CA 1994.
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materials for educational purposes. Third, suclridigion by the institutions must
only be via a secure network or environment. Fqusiince the requirement of ‘not-
for-profit’” still remains in the proposed exceptian paragraph 2(7), it means the
proposed exception will only apply where the disition outside the premises of the
educational institution is not for profit. Importn only a limited number of
beneficiaries of the proposed exceptions can berlgledentified. In this vein, only
teachers, on-campus and long-distance student®thed authorised persons, who
are members of the institutions or directly relatthe institutions, will benefit from
the proposed exception. Therefore, it is clear & proposed change to the
exception in paragraph 2(7) satisfies the requirdroéa certain special case since it

only applies in narrow and in clearly defined cases

Next, the proposed change to the exception iticse@2 paragraph 2(7)
does not impinge on the normal exploitation of véoldecause it applies narrowly
and restrictively. Senftleben states that the etk@egor educational institutions will
not be in conflict with normal exploitation of thveork if it applies narrowly and
restrictively>”* He explains that under international copyright lawonflict with a
normal exploitation arises if the authors are deggtiof the economic interests in an
actual or potential market, which constitutes a anajource of incom&? For
determining these major sources of income, theadlveommercialization of works
of relevant category in the same market channet imeisonsidered’® In this sense,

he is of the view that the reproduction made by catanal institutions for

educational purposes can hardly be regarded aseat@ major source of royalty

374 senftleben 2004, at 268.
375 | bid.
378 | bid.

156



revenue because the circle of beneficiaries ofetkeeption are drawn sufficiently
narrowly, so that the exception does not encrogubnua potential typical major
source of income or the economic core of the ovemhmercialization of affected
works and thus, does not conflict with normal eitpkion>" It is clear the proposed
exception only allows educational institutions toypde and distribute the materials
to their students and authorised persons, so theiduals, who are not students or
authorised persons of the institutions, will shihve to purchase copies of such
materials from the markets. The users would nopémnitted to distribute copies
widely because the proposed exception requires irtegtutions to take steps
necessary to ensure that security is maintained raaterials not distributed to
unauthorised third parties outside the secure nmé&svof the institutions. It is clear
that the circle of beneficiaries of the proposedegtion is drawn narrowly, so major
sources of income are still untouched and therenas conflict with normal

exploitation.

However, it is undeniable that the copyright wonksich are made available
for students by educational institutions under pheposed exceptions might have
some impact on normal exploitations of the workerrish observes that if the
publishers are in the position to limit or redube guantity of copyright works that
the public wants, then they will be able to inceeiseir prices to the level that the
purchasers are willing to p&§? On the contrary, if the public can obtain the same
materials which can be treated as a substitute &tbrar sources or competitors, then

the publishers will not be able to raise their @sicsince it would drive their

7 Senftleben 2004, at 269, 273.
378 Cornish and Llewelyn 2007, at 38 and 39.
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customers to go and obtain such materials from pEremources’”® Allowing
educational institutions to make copyright materiavailable for the students under
the proposed exception can potentially conflicthwitormal exploitations of the
works since the students do not need to buy cagiése works and thus, publishers
cannot sell their books or increase their pricasorder to avoid the conflict with
normal exploitation, educational institutions andrdries must pay royalty fees
through licensing scheme systems for multiple usiesopyright works by their
students and therefore, the proposed exceptionapplies in situation where there
is no licensing scheme in operation. The thesis @sommends the establishment of
the CCS and licensing scheme system into the Thaiagional sector as part of the
solution to solve the problems. With all these ga&ds, the proposed exception will
not act as an alternative means of acquiring workstality since the circumstances
in which copies of materials can be made underpttoposed exception are very
specific. Therefore, it will operate in a way thldies not conflict with the normal

exploitation of the work.

Finally, the proposed exception would not unoeably prejudice the
legitimate interests of the copyright owners beeausnly applies where there is no
licensing scheme in place and after the establishmiethe CCS in Thailand. This
CCS will allow the copyright owners to license theobrks more effectively and thus
get better economic returns from their investmdmnt at present. Senftleben
observes that the payment of equitable remuneragones as a means to prevent

unreasonable prejudice to the legitimate interektcopyright owners from

379 Cornish and Llewelyn 2007, at 38.
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occurring®° In the case of photocopies, there would be noasueable prejudice to
the legitimate interest of the author if adequat®uneration is paitt: He indicates
that the establishment of the CCS and its licensatiggme can help to ensure that the
copyright owners receive the payment of equitabEmuneration or fair
compensatiori*? Therefore, the approach recommended here will teeheduce the
chance for the proposed exception to cause unrabkoprejudice to the interest of

copyright owners.

Further, the previous section also recommendsaticégar limitation as to the
amount of reproduction and the clear prohibitionnaultiple reproductions must be
inserted into all exceptions in section 32 paralgrapincluding the exception for
educational institutions, so this will provide dmet safeguard to ensure that the
proposed exception only allows for limited copyiogoe made and distributed by the
institutions. The individuals who can benefit fraime materials provided by the
institutions under the proposed exception will nallgnhave some links to formal
education or a course which they are enrolled @itistitutions. These methods in
the proposed exception are consistent with the nmewendation of the British
Academyindicating that the ways to prevent the expandextgtion for educational
institutions from damaging the economic interest copyright owners include
confining the benefit of the expanded exceptiontitose working in academic
institutions or studying on courses or programneasling to formal qualifications, or

limiting the amount of the work that can be copiedier the exceptiott>

%80 Senftleben 2004, at 226, 239, 274.

%1 bid at 130.

%82 pid at 274 and 277.

383 British Academy Report on Proposed Changes to figimyExceptions 2008, at 3.
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However, the proposed exception can still satisfy third criteria even if
remuneration is not paid. The UK IPO indicates tifathe exception is narrowly
drafted, and therefore does not unduly prejudigbtsi holders, remuneration would
not be necessary®* Since the scope of the proposed exception is tjimteed, it can
help the proposed exception to satisfy the secandvell as the third criteria.
Importantly, the proposed exception also has afimaleeffect for the author. In this
vein, the proposed exception would allow individut access materials more easily
by permitting the institution to make the works igalale online outside its premises
which is currently prohibited under the currentepton. This increases the chance
that the authors or creators of new works will lokn@wledged by users and as a
result increases their reputation and income laerTherefore, it is unlikely that the
proposed exception will unreasonably prejudice bgitimate interests of the

copyright owners.

34 UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 31.
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Chapter 4

Digital copyright protection I: TPMs

The issue of digital copyright protection is closetlated to legal provisions
on technological protection measures (TPMs) sinw®y tare very important for
copyright owners in protecting their works in thégithl environment. Most
developed counties such as the UK and US haveduntexl a provision to prohibit
the act of circumvention of TPMs. However, as aseaoted, there is no provision
under the Thai CA 1994 doing the same thing, saicthe time the Act was made
digital technologies were not widely used in thailéducation sector. Currently, the
only exception that seems to be capable of dealitiy digital issues is the specific
exception for the use of computer programs in eacs5, which did not appear in
the CA 1978 but has been inserted into the cukehtHowever, this exception does
not mention the issues relating to TPMs and cay cover the works that fall within
the definition of ‘computer program’ (which is ‘imactions, set of instructions or
anything which are used with a computer so as tkentae computer work or to
generate a result no matter what the computer Eggyis’)>®® Other digital issues
including the TPMs (which cannot fit within the gpeoof the definition) cannot be
justified under this exception. In this instanc®Ms cannot fall within the scope of
the definition of ‘computer program’ because thesshnologies have nothing to do
with the function which makes the computer worke ttomputer can still work

properly without the TPM. Without the provisions the protection of the TPMs, it

is not illegal for infringers in Thailand to circuant the TPMs that effectively

38% Section 4 of the Thai CA 1994.
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control access to copyright works. This also enages copyright infringement in
the online environment.

All this are going to be changed in the future, boer, since the Thai
Government is considering signing the prospectiVa with the US and joining the
WIPO Copyright Treaty (WCT). Both FTA and the WCdntain provisions on the
protection of TPMs which will have to be implemehi&ter the treaties are signed.
Also, | have already mentioned in Chapters 2 anithe2 the amendment to the
educational exceptions must be done together Wwehrttroduction of the provisions
on the protection of the TPMs. The TPM provisions @ery necessary in order to
guarantee that educational materials can be maddyavailable online for distance
education purposes with appropriate protectionthd educational exceptions are
extended to allow educational institutions and lheas to make copyright materials
available online, the TPMs that effectively contaemicess to copyright materials in
the digital environment will become more importéiman ever. In this vein, TPMs
can be used by the educational institutions or kgh{yowners to control about who
could access educational materials. In other wordsallows the educational
institutions and copyright owners to ensure thdy ¢ine students or those who get
prior permission or pay royalty fees can accessathnal materials. Without TPMs,
copyright materials will become more vulnerable unauthorised copying and
everybody can access such materials and distrilet® freely, so destroying the
copyright owner’s other markets and at the same tmaking it easier to infringe
copyright in the digital environment. This wouldegnually cause severe damage to
the economic interests of copyright owners. WititMBRn place, copyright materials

can be properly protected in the digital environtnand will not be widely

162



disseminated to all or the public in general withaay restriction so the copyright
owners can effectively get an economic return friwr investment in the digital
environment. Hence, the provisions on the protactib TPMs are quite necessary
for digital copyright protection in the Thai educat sector.

This chapter considers TPM issues and is dividaaltimree sections. Section
4.1 outlines the possible impacts which may regalh the implementation of the
TPMs provisions contained in the prospective Tiail)S FTA by looking at the
experiences of the US and the UK with the TPM siovis. This is because the
same impacts which have already occurred in thettSUK could probably occur
in Thailand. The experience of the US is especiadlgvant for Thailand since the
TPM provisions in all previous US FTAs have an il standard which is
modelled after the US DMCA. Section 4.2 considbeséxceptions to the protection
of the TPMs under the US FTAs in order to illustrétiat these TPM exceptions are
not enough to prevent impact on non-infringing useder copyright exceptions. In
section 4.3, | examine what should be the apprtpiiegal approach on the TPM
protection in Thailand and make a recommendatian ttie Thai Government must
ensure that all non-infringing activities permittedder the copyright exceptions of
the Thai CA 1994 should also be exempted underT#kl exceptions. In other
words, the TPM provisions and exceptions shouldeltgv alongside the non-
infringing uses under the copyright exceptionsthiis section, the legal models and
recommendations about the TPM provisions from tlepddtment of Intellectual
Property (DIP) and the Thailand Development Resednstitute (TDRI) will be

considered.
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4.1) The TPM provision and its possible impacton n  on-infringing uses

This section demonstrates thiae approach to the TPM provisions in most
US FTAs could undermine non-infringing uses pemmittunder the current
educational exceptions in the Thai CA 1994. Howgevmfore identifying the
possible impacts of the TPM provisions in the USABTon non-infringing uses
which are likely to occur in Thailand, it is necagsto examine and consider the
provisions on the protection of TPMs in the redéd®t FTAs, which are likely to be
used as a model for the prospective Thailand-US.HIMs involves looking at the
TPM provisions in the WIPO Copyright Treaty (WCT@dause the prospective FTA
which the Thai Government is going to sign with W@ is likely to require Thailand
to ratify the WCT. The TPM provisions in the US DMGre also considered in
order to demonstrate that the TPM provisions in B¥®As have been highly

influenced by the US DMCA.

Both section 1201 of the US DMCA and the TPM prmvis in the FTAs
prohibit the circumvention of TPMs in two ways. Stir they prohibit the
circumvention of any TPM that effectively contrascess to copyright works in
digital form (such is also known as anti-circumventprovision). In this vein, all
TPM provisions in the US FTAs are very similar, @ed nearly identical to each
other. They require the contracting states to pi®wén adequate protection and
effective legal remedies against the circumvenabeffective TPMs that copyright
owners use in connection with the exercise of thaghts and that restrict
unauthorized acts in respect of their copyrightkad?® In this instance, contracting

states must provide that any person who knowingliaving reasonable ground to

3¢ Article 16.4(7)(a) of the Singapore-US FTA; Arécll7.7(5) of the Chile-US FTA; and Article
17.3(7)(a) of the Australia-US FTA.
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know, circumvents any effective TPM that controlscess to a protected work
without authority shall be liable. Also any persotiher than a non-profit library,
archive, educational institution, or public non-guercial broadcasting entity that is
found to have engaged wilfully and for purposes@mhmercial advantage or private
financial gain in such activities shall be guiltf @ criminal offence®’ The term
‘effective technological measures’ is defined iredd FTAs as any technology,
device or component that controls access to coptyngrks in the normal course of
its operatior’®® Fink described TPMs as devices and software dpedldo prevent

unauthorized copying of digital work&’

The term ‘circumvention’ was defined by Hiarings disabling copy-
protection mechanisms or any activity that makesuanvention possible, including
the sale of devices that can be used to circumienin brief, the acts of
circumvention of an access control may include @esbling a scrambled work,
decrypting an encrypted work or avoiding, bypassimgnoving, deactivating, or
impairing a TPM without the authority of the comtt owner. This means that these
TPM provisions only concern the act of passingliheier of the locked program
and the TPM that effectively controls access itdelft does not concern either the
copyright infringement that might occur once theotpcted material has been

accessed or any unauthorized contact with the geatemateriaf®

%7 Article 16.4(7)(a)(i) of the Singapore-US FTA; iste 17.7(5)(a) of the Chile-US FTA; and
Article 17.3(7)(a)(i) of the Australia-US FTA.

38 Article 16.4(7)(b) of the Singapore-US FTA; Argcll7.7(5)(f) of the Chile-US FTA; and Article
17.3(7)(b) of the Australia-US FTA.

39 World Bank Group Report on US FTAs 2005, at 4.

39 Hjaring 2005, at 176.

%91 Besek 2004, at 390.
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Second, the US FTAs and the US DMCA prohibit thenafacture or the
distribution of any device, which is primarily useéd circumvent a TPM that
effectively controls access to a work (such prarisis also known as the anti-
trafficking provision). In this vein, all US FTAsquire a party to provide for the
liability of any person who manufactures, impodsstributes, offers to the public,
provides or traffics in devices, products, or comgus or offers to the public or
provides services which are promoted, advertisednarketed for the purpose of
circumvention of any effective TPMs, or which hawely a limited commercially
significant purpose or use other than to circumway effective TPMs, or which are
primarily designed, produced, or performed for plepose of enabling or facilitating
the circumvention of any effective TPM¥.Also, any person other than a non-profit
library, archive, educational institution, or publnon-commercial broadcasting
entity that is found to have engaged wilfully amat fourposes of commercial
advantage or private financial gain in such aassitwill be guilty of a criminal
offence. These provisions clearly resemble secti?d@l(a)(2) of the US DMCA
which prohibits the devices and services that ameent a TPM or that are primarily
designed or produced to circumvent or have onlytéidhcommercially significant
purpose or use other than to circumvent, or ar&keted for use in circumventing

effectively controls access to copyright works.

It is important to note that the TPM provisionglie WCT are more flexible

than those in the US DMCA and FTAs. The WCT alsphees contracting countries

392 Article 16.4(7)(a)(ii) of the Singapore-US FTA; tidle 17.7(5)(b) of the Chile-US FTA; and
Article 17.3(7)(a)(ii) of the Australia-US FTA.
393 Article 1201(A)(2) of the US DMCA.
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to provide adequate legal protection against ciremtior’® but such provision
leaves much room for Thailand to define the conterdt scope of the new form of
protection subject to the minimum standards seéhfor the WCT. This is different
from the TPM provisions under the FTAs, which setnbe stronger and not to
provide much freedom for contracting countries rieate the appropriate protection
for the TPMs along with the exceptions. For insegrtbe WCT does not make clear
whether or not activities such as the manufactue teafficking of circumvention
devices should be prohibited by domestic copyrigivs or, if such activities should
be prohibited, how a prohibition should be laid ®df#* Thus, contracting countries
have more room to design the protection as wethasexception. In contrast, the
DMCA went far beyond the requirements under the W&jarding the regulation of
circumvention of TPMs. It has the anti-traffickipgovisions in section 1201(a)(2)
which aims at prohibiting the manufacture and thstion of devices which are
mainly designed to circumverit: Similar anti-trafficking provisions modelled after
section 1201(a)(2) of the DMCA also appear in tH&MT provisions in most US
FTAs3 It is therefore likely that the prospective ThadaUS FTA will state that
Thailand must provide adequate protections agaaxgions or devices that

circumvent the TPMs as well.

In the US, the TPM provisions seem to cause advamgact on non-

infringing uses permitted under the copyright exicgs. This is because the US

%% Article 11 of the WCT.

39 Article 1201(A)(2) of the US DMCA.

3% samuelson 1999, at 519.

397 For example, Article 15.5(8)(a)(ii) of the MorocEGA; Article 14.4(7)(a)(ii) of the Bahrain FTA;
Article 15.5(7)(a)(ii) of the Central American FTEAFTA); Article 16.4(7)(a)(ii) of the Singapore
FTA; Article 17.4(7)(a)(ii) of the Australia FTA; tcle 17.7(5)(b) of the Chile FTA; Article
15.4(7)(a)(ii) of the Oman FTA; and Article 16.7(@)ii) of the Peru FTA contain the same details as
section 1021(a)(2) of the DMCA.
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approach to the TPMs in both the FTAs and the DMi€Ainlikely to allow the

copyright exceptions to apply in the context of TBW can potentially undermine
non-infringing uses under copyright exceptionsthis instance, the US courts in
several decisions have made clear that the DMCAigiom is independent from a
copyright infringement claim so the copyright exioeps are not relevant to a claim
under the DMCA. For instance, iRealNetwork¥®, the plaintiff claimed that the

defendant had violated section 1201 of the DMCA @odight a preliminary

injunction against the defendant to prevent hinmfrdistributing his products. The
defendant’s Streambox VCR incorporated the pldiatihuthentication sequence
known as ‘secret handshake’ which allowed the datis product to disguise itself
as a RealPlayer of the plaintiff and then trickied RealServer to send files as well
as ignoring the copy controls, allowing consumetl®wurchased the defendant’s
Streambox VCR to access the digital content licerisethe RealPlayer without any

copy restrictions.

The defendant contended that its VCR product didvimate section 1201
because it allowed the consumers to make fair apees of files distributed via the
RealServer. However, the court rejected the defarglalaim, stating that the claim
under the DMCA was independent from a copyrightimgement claim, and also
held that fair use exceptions were not relevart ¢taim under the DMCA. Then, the
court held that the defendant’s VCR that alloweel tbnsumers to copy the digital
content by bypassing the security instruments efphaintiff was a circumvention
device. It met the conditions under section 12{2japecause a part of the

defendant’s VCR was primarily designed to circuniviée access control and copy

3% RealNetworks, Inc. v. Streambox, Ifég. C99-2070P, 2000 U.S. Dist. LEXIS 1889 (W.D.4Na
Jan. 18, 2000).
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protection measures provided by the plaintiffstegs Also the defendant's VCR
had no significant commercial purpose other tharenable users to access and
record the protected content by circumventing théhentication procedure and
avoiding the copy control. Hence, the court grargqateliminary injunction against

further distribution of the defendant’s Streambd@R/

The court inReimerde¥” took a similar position. In this case, the pldfati
distributed many of their works for home use onitdigversatile disks (DVDs),
which contained copies of the copyright works igit@l form. They protected those
works from copying by using an encryption systertedaCSS, which worked by
allowing the DVD to be viewed only on players amanputer drives equipped with
licensed technology that permitted the devicesstwypt and play but not to copy the
content of the works. However, computer hackersliged a computer program
called DeCSS that circumvented the CSS protectystesy and allowed the work
and its content to be copied and played on devi@ddacked the licensed decryption
technology. In other words, DeCSS could crack thgyeprotection on DVDs and
allow the users to view or copy the content of BnDs without paying licensing
fees. The defendants made DeCSS readily availabiesers by posting it on their
Internet websites. As a result, the plaintiffs lgiouthis action under the DMCA
against the distribution of DeCSS, aiming at préwenthe defendants from posting
DeCSS and from including hyperlinks to other welessthat made DeCSS available.

The defendants contended that their activities tdoiesd non-infringing use

under the copyright exceptions and attempted tabésh that the TPM provision

399 Universal City Studios, Inc. v. Reimerdes (Ericrl€y), 111 F. Supp.2d 294 (S.D.N.Y. 2000),
affirmed in Universal City Studios, Inc. v. Reimerdes (Eric I€p), 273 F.3d 429, 459-60 (2d, Cir.
2001).
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prevents non-infringing uses because certain ugeshvwmight qualify as fair use
under the copyright exceptions would be impossdidsent circumvention of the
CSS encryption. The court indicated that the maiestjon in this case was whether
the possibility of non-infringing uses by a perssho gains access to a protected
copyright works through a circumvention technolatjgtributed by the defendant
could save the defendants from liability under iseci1201. Then the court held that
although section 107 provides fair use exceptibas dllow certain uses of copyright
works to be exempt from copyright infringement&ythvere not relevant to this case
because the defendant was not sued for copyriftgement but for offering and
providing technology designed to circumvent TPM ttl@ntrolled access to
copyright works and thus violating Section 1201Zn)f the DMCA. Although the
court acknowledged the possibility that TPMs cadltitrg access to copyright works
might undermine copyright exceptions by preventingess even for uses that would
be considered fair, it stated that fair use exo@gtido not apply to such
circumstances and rejected the defendant’s clairstdiyng that the decision not to
make fair use a defence to a claim under Secti@i(B} was quite deliberate for
several reasons.

First, the court was of the view that the copyrigkteptions such as fair use
are fully applicable on the condition that suchesscis authorized, so it cannot apply
to the act of the circumvention in the context loé fTPM because in such cases,
access is not authorized but has been circumvemtadut permission. Second, the
court indicated that the rule-making proceedingtrumaent, which allows the

Librarian of Congress to create new and additiexakptions to the TPM provisions
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for a class of worK®, together with a series of specific exceptionth® prohibition

in section 1201(a) are sufficient to solve the jeoband reconcile the conflicts
between section 1201(a)(1) and copyright excepiitius, there is no need to allow
copyright exceptions and fair uses to apply indbetext of TPM. Finally, Congress
made clear that section 1201 does not incorponaietend to allow the application
of the fair use exception to a circumvention clamthe court would not oppose
itself to Congress’s intention and construe thedsoof the TPM provisions to
accomplish a result that Congress rejected. Thayess has the authority to make a
decision not to allow a person who wishes to malese of encrypted copyright
works to have the technical means of doing sotherowords, the court in this case
also implied that the TPM provisions in section 128re subject only to the
exceptions in the DMCA which do not include copitiggxceptions and fair uses.
Therefore, the defendant’s argument on copyrightepitions and fair uses was
entirely rejected by the court.

This approach does not only prevent the copyrigheptions from applying
in the context of TPMs but also limits the applicatof the copyright exception to
the uses of copyright works in old-fashioned orsle®nvenient ways only. For
instance, inReimerde®”, the defendant appealed to the Second Circuit tCand
claimed that section 1201 as applied by the disttmurt eliminated fair use
exceptions. The Second Circuit Court rejected thasm and held that there is no
authority to support a claim that the Copyright Acthe Constitution guarantees fair
use by the optimal means or in the identical foragathe original. It stated that fair

use has never been held to be a guarantee of gocesgyright material in order to

400 More details about the exception issued underrtie-making proceeding provisions will be
discussed in the next section (4.2.1 The Excepissged under the rule-making proceeding).
4% Universal City Studios, Inc. v. Reimerdes (Eric I€g), 273 F.3d 429, 459-60 (2d, Cir. 2001).
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copy it by the user's preferred technique or infitrenat of the originaf®? In other
words, the court rejected the argument that usave h right to the most technically
convenient way to engage in fair use and then dphb® injunction against the

defendant’s action.

Likewise, in theElcomcasé®, the defendant argued that the TPM provision
in section 1201 eliminated fair use exceptions beeat restricted the ability of the
users to engage in fair use and to make a copgmfright works in electronic media
for personal non-commercial use. The court followssl approach in thReimerdes
decision and then held there is no generally reizedgnright to make a copy of a
protected work, regardless of its format, for paeaon-commercial use. Then it
came to the same conclusion as the court inRBenerdesdecision: that non-
infringing uses under the copyright exceptions slhbe made in old-fashioned or
less convenient ways (such as by hand or by rexypiather than in a digital or
electronic context (such as by cutting and pastingh existing digital materials)
which is technically protected under the DMER&. The copyright exceptions do not
entitle the defendant to obtain the works in they vaost convenient for their

purposes.

The court in this case made clear that this appradso applies to anti-
trafficking provisions in the same way as it applie anti-circumvention provisions
by stating that section 1201 prohibits all circumen tools, including those that
facilitate copyright infringement and those useddiocumventing for the purpose of

non-infringing uses under the exceptions. The coutlined the reason behind the

%2 Universal City Studios, Inc. v. Reimerdes (Eric I€g), 273 F.3d 429, 459-60 (2d, Cir. 2001).
%3 United States v. Elcom Ltd. (Elcomsoft Co., Lt@QB F. Supp. 2d 1111 (N.D. Cal. 2002).
404 bid.
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prohibition: although non-infringing uses of diditawworks may be made more
difficult if tools to circumvent use restrictionsirmnot be readily obtained, Congress
still sought to ban all circumvention tools in orde protect against unlawful piracy,
and to promote the development of electronic commend the availability of
copyright materials on the Internet, because mbshe time those tools would be
used to infringe a copyright® Thus, the court concluded that it may not be ufuaw
to circumvent for the purpose of engaging in fae but it is unlawful to traffic in
tools that allow fair use circumvention so it heldthe end that all tools that enable
circumvention of use restrictions are banned, narehy those that prohibit
infringement. The court therefore gave a summadggijuent in favour of the

plaintiff.

Similarly, in 321 Studio®®, the defendant contended that the distribution of
his software did not violate section 1201 becatisaerely enabled non-infringing
uses under copyright exceptions such as fair ua&img back-up copies or copying
public domain materials. The court held that theariff's software was an effective
TPM protected under section 1201 and then rejettecargument of the defendant
by relying on the reasoning ReimerdesandElcomthat copyright exceptions such
as fair use should be applied only in old-fashionedess convenient ways rather
than in the digital context protected by the TPMwusions. Hence, the court
concluded that non-infringing use such as fairafssopyright works by customers is

not a defence to the defendant’s violation of sectl201(b). Hence, it entered a

%% United States v. Elcom Ltd. (Elcomsoft Co., Lt@0B F. Supp. 2d 1111 (N.D. Cal. 2002).
4% The 321 Studios v. Metro Goldwyn Mayer Studis. C02-1955 SI, 2004 U.S. Dist. LEXIS 2771
(N.D. Cal. Feb. 19, 2004).
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preliminary injunction against the defendant byewnalg it to stop further distribution

of its software.

In brief, these decisions show that the TPM claindar the DMCA is
separate and independent from a copyright infrireggntlaim and that copyright
exceptions which are not regulated in the DMCAraerelevant to the TPM claim.
Consequently, the only exceptions which are relevanthe consideration of the
TPM claim are exceptions provided under the TPMvigions in the DMCA. The
US courts further ensure that the same approach a@bplies to prohibit the
circumvention devices that allow for non-infringinges. This means that the TPM
provisions not only eliminate non-infringing use$ technologically protected
copyright works but also prohibit devices or tedbgaes which could be used to
make non-infringing use of copyright works undee ttopyright exceptions. The
difficulty in reconciling the protection of the TPMwith the copyright exceptions is
because the application of many copyright exceptiahepends upon the
circumstances so that what may be permissible ensitmation is an infringement in
another. But the TPM technology and circumventi@vices cannot distinguish
between infringing and non-infringing use sincec@nnot recognize whether any
particular act is allowed or n8t’ Therefore, any act of circumvention and any
device capable of circumventing the TPMs would liikee prohibited by the anti-
circumvention and anti-trafficking provisions inding those acts and devices

circumventing the TPM for non-infringing purposexier copyright exceptions.

407 Koelman 2001, at 1-2.

174



This may lead to a ‘pay-per-use’ approach whichvedl copyright owners to
have powers to choose whether or not they wantsuseraccess their works in

electronic formg?®

This means that the copyright owners may make svaviailable
only to those who are willing to pay for access.esler agrees that although the
TPM provisions under the current approach do neiltodeny access to copyright
work, they allow the copyright owners to have costplcontrol over the uses of
copyright in the digital environment through TPMhieh can be used to prevent
access to copyright works and to automate the psoctlicensing works or ensure
that licence terms are complied wiflf. Under such an approach, users may be
required to pay licensing fees for every use ofwloeks?'° For example, the TPM
can be in a type of invisible software lock whicight allow users to use a work and
even download it but then require them to pay upitfé" In this context, the TPM
allows this charging approach even in one-to-onpyic@ which normally falls
within the scope of the exceptions. ConsequentBM$ under the present state of
the law undermine copyright exceptions becauseutiees have to pay for a small
amount of copying which could normally be justifieghder the copyright

exceptions?

Since the TPM provision has potential to restri ability of the users to
access copyright works and impede the applicatiooopyright exceptions, it can

effectively undermine the balance of competingrigges guaranteed by the copyright

408 Besek 2004, at 429.
409 Akester 2006, at 160.
419 Besek 2004, at 429.
“ Mccullagh 2005, at 3.
412 Akester 2006, at 163.
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exceptions™® This is especially true in the digital environmemere the users’

ability to benefit from the copyright exceptionsoafied by copyright law depends
on whether they can get access to the copyrighksvor not. If the TPM protection
under the FTAs and DMCA provides copyright owneithwhe power to lock up
works and make the users unable to access themjttaatomatically prevents the
users from determining whether they should use gl works within the
boundaries of the copyright exception or not. Mailk also reduce the chance of the
court to decide whether a use is justified undgyaght exceptions since the TPMs
will give copyright owners the power to preclude tsers from exercising their non-
infringing uses under copyright exceptions. Thguanent is supported by the British
Library in the UK which indicates that the greatjongy of the TPMs relating to
electronic licences undermined copyright exceptiand access to information in
general because they put limits on what users camadly do with materials under
copyright exception$* If this approach continues, non-infringing usesopyright
works under the copyright exceptions will be ovkeduby the TPM provisions and
could probably be excluded and become irrelevanhéndigital context. In such a
situation, there is a strong possibility that thibl interest in access to information

and educational material could be undermined.

Interestingly, the report of the Electronic Frontleoundation (EFF) in the
US identifies the ‘chilling’ effect of the TPM provigns in several aspects which are
relevant to Thailand. First, the EFF observed M provisions can be used to
restrict the national copyright exceptions uponchihéducational institutions rely to

provide their services and therefore these pronssiare likely to obstruct the

413 samuelson 2003, at 149.
44 UK IPO Gowers Review 2006.
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development of education institutions in term ofjidili books and necessary
resources for long-distance learning educationn this vein, the TPM provisions
can prevent or restrict educational institutionsnfr copying and sharing out
technologically-protected digital materi&fS.For example, although the TPM allows
the use of a purchased e-book, it may preventetsale, or loan, or restrict how
many times it may be viewéd’ The TPM backed by anti-circumvention provisions
would hamper efforts by national governments tat@eopyright exceptions to meet
domestic needs such as long-distance learning #dnaasing the Internét® This
impact of the TPM provisions could become an olstax the policies promoting
the long-distance learning and lifelong learningieadion in Thailand. These two
policies are also a strong policy justification fatowing the circumvention of the

TPM for the purpose of non-infringing uses in rgatto long-distance education.

Second, the EFF pointed that with widespread us@&Rdls for electronic
books and scientific journals, TPM regimes wouldéhanore potential to restrict
access to information essential for education amehsfic research® For instance,
TPMs such as the Adobe eBook reader give autheralihity to prevent users from
electronically copying an insubstantial part of tteegardless of whether such
copying can be considered as a copyright infringeénee non-infringing uses under

copyright exception&° As the EFF observed:

‘As information increasingly becomes available oniy
technologically protected form, fair dealing andrgomal

415 EFF Submission othe impact of the TPM regulation 2007.
416 [
Ibid.
“17 bid.
“18 | bid.
“19pid.
20 UK IPO Gowers Review 2006.
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copying exceptions that previously guaranteed acdes

students and researchers will be technologicallgclpded.

Students and educators will be banned from circuntiveg

TPMs on technologically-protected digital materiaht they

have purchased. Local technology vendors will beanbkd

from producing and selling technologies and devitest

educators need if they are to use copyright exceptithat

would otherwise apply to protected digital materitiat they

have purchased®

Further, the EFF pointed out that both foreign Bi&lscientists have refused

to publish research on security technology vulnétels or have removed
previously published research from the Internetabse of the fear of DMCA
liability. **? In this vein, many researchers in the US had Heemtened with DMCA
liability especially in the areas of computer séyuresearcH?® For example, a
researcher who wanted to release his researchaomitgevulnerabilities in the CD
copy-protection ‘rootkit’ software on Sony-BMG ldbausic CDs, was afraid to do
so because in the past he had been threatened DMIGA liability when he
identified security vulnerabilities in a previougrsion of one of the CD copy
protection technologi€¥® This affects the users in the end because therigecu
vulnerabilities were not made available or knownht® public and consequently, the

computers of users were infected for several waakisanother researcher identified

and disclosed theff>

D’Agostino observes that there is a clear negatiyeact of TPMs in the US
education sector since smaller schools such asekany and secondary schools that

lack resources and possibly skills are precludethflicensing works if they do not

421 EFF Submission othe impact of the TPM regulation 2007.
422 i
Ibid.
23 |bid.
424 | bid.
2% |bid.
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comply with TPM requirements imposed by copyrighiners*?® This means that

that works available are used less, and that sshwath fewer resources are
prevented from accessing the available wéfk$She was of the view that the cause
of such impact comes from the courts’ interpretatad the TPM provisions to
exclude copyright exceptions from the claims uniher DMCA and this stripped
educational users of their shield against copyrightringement liability*?®
Nevertheless, the need of TPMs for protecting dgbyrworks in the digital
environment is undeniable especially in the edocasector, so even though many
educators do not like TPMs, they may use them soienthe integrity of their works
and attribution of their efforts, as well as toa@ee how their works may be us&d.
Also, since educational institutions themselves atencerned with a return on
investment, they will endorse TPM systems evendghatese will limit their ability
to access digital copyright work®

In the UK, similar impacts of the TPMs on the nofringing uses under
copyright exception are also recognised in seveqabrts. For example, the British
Academy stated in its report that the TPM can oid®-fair dealing exceptions,
making access available only in return for paymant] are therefore locking away
valuable materials since it allows copyright owntersnhibit access for the purposes
of research in the digital environment even wheag tlealing exceptions are

applicable®™! It believed that the effect of TPMs will undermirike existing

copyright exceptions of the CDPA which are cong&dcto maintain a balance

426 b'Agostino 2008, at 353.
427 {hi
Ibid.
2% |bid at 353, 358.
429 |bid.
*bid at 353.
431 British Academy Review on Copyright and Resea@& at 15.
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between the economic interests of copyright owm&d the public interest in the

development of research and the creation of neginati materials>?

The Academy
concluded that since there are no exceptions f@l lercumvention where the TPMs
prevents fair-dealing use, the problems relate@R&s are likely to have adverse
impacts on UK researchers in future decades agastrg amounts of works and
research materials are likely to become availabilly an digital form, so it is

important to ensure that academic researchershdeet@ access such material and

make non-infringing uses under copyright exceptfBis

Similarly, Akester observed that certain permittedds under the copyright
exceptions are being adversely affected by theotiJ®®Ms since the TPMs can be
used to limit the ability of users to take advaetagf certain copyright exceptions in
the UK*** She indicated that the use of the TPMs in the WK &dverse impact on
the beneficiaries of the copyright exceptions sashthe British Library, the film
lecturers, students, and researc&&or example, the British Library revealed the
problems that where TPM applied to works in digitamat or used to control access
and those works becomes obsolete or the relevantfaaurers are not willing to
provide updates or have gone out of business, theady could find itself with
digital contents and materials that it is unableitoumvent by law and can no longer
acces$ Also, there is a situation where TPM systems lithi period of view,
restrict the number of copies that can be madehare a user is forced to resort to a

paper copy of a work in digital format as a resilfTPM protection of the digital

432 British Academy Review on Copyright and Resea@®62 at 15, 18.
433 i
Ibid.
3 Akester 2009, at 99, 100.
*pid at 64.
*®Ibid at 61, 62 and 101.
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version of the work®” This illustrates that the TPM can be used to lithé user’s

ability to enjoy non-infringing uses under copytigxception.

Further, Akester’s study also indicated that theadallection from the film
lecturers, students and researchers revealed twimepns. First, the TPM protection
of cinematographic works is leading to difficulties extracting portions of those
works for educational use and second, those diffesuare triggering isolated acts of
self-help for educational purpos€8.She found that although TPM does not allow
copying of extracts of films in a digital formahet users can still find non-digital
versions of the required materials; but this optimcan be very expensive and
inconvenient as well as time consumfigShe concluded that the evidence shows
that non-infringing uses under copyright exceptionshe UK are being adversely
affected by the use of TPMs and this means thaptiidic interest underlying such
exception is undermined, so practical solutions weequired, especially where
beneficiaries of such exceptions is not able teebefrom it or is only able to benefit

from it in a limited mannet*°

The same impacts which have already occurred inUSeand UK could
probably occur in Thailand. Concern that the TPMvmions in the prospective
Thailand-US FTA could potentially prevent legitimmatesearch and education
activities, especially in the area of technologicedearch, is also apparent in the

report of the Thailand Development Research Irstit(TDRI)**' The TDRI

37 Akester 2009, at 61, 63 and 101.

3 |bid at 102.

39 bid.

440 Akester 2009, at 64, 102, 103 and 106; See alsArtsterdam Report on the Implementation of
the Copyright Directive (2007), at 108; and Britisttademy Report on Proposed Changes to
Copyright Exceptions 2008, at 5.

“ITDRI Report on the impacts of Thailand-US FTA 2088101.
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indicated that there are strong policy justificatioin relation to education and
research development in Thailand for refusing kmsathe TPM provision to prevent
research activities that qualify as non-infringinges for educational purposes. It
outlines the Thai Government’s policy on copyridtite copyright law should allow
Thailand to extend its basic and higher educatioverage by allowing access to

educational materials and information technold$’.

Likewise, the Office of Small and Medium Enterpsaderomotion (OSMEP)
in Thailand pointed out that if Thailand adopts #M provisions under the US
FTAs without comparable technological capabilitiéswill be deprived of the
flexibility and ability to develop research and heology that the US and other
developed countries enjoyed at earlier stageseif trevelopment?® Also, it stated
that the TPM provisions would be likely to make nitore difficult to access
information and educational materials in the diggavironment because the TPM
could deprive users of the ability to use copyriglarks, by allowing the copyright
owners to use a technical device protected by tagontrol and restrict the ability to
access or use copyright works in many differentnfoisuch as restricting the scope
of uses; imposing conditions of uses such as ‘gaydge’; or limiting the type of

platform on which the copyright works can be used so ori***

Further, the anti-trafficking provision in the ppestive Thailand-US FTA
would make it harder to access educational masebetause it eliminates the ability
of the users to enjoy non-infringing uses underydgpt exceptions by prohibiting

the manufacture or distribution of all the circumtien devices or tools which are

4“2 TDRI Report on the impacts of Thailand-US FTA 20a82.
443 OSMEP Report on the impacts of Thailand-US FTASGA 5.
444 )

Ibid.
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created for the purpose of circumventing a TPM ticlv have no commercially
significant purpose other than circumventfénhWith this approach, only few (if
any) devices will be available to enable permigsides provided by the copyright
exceptions. So most ordinary educators such akgéemand students will not be able
to obtain tools or other technical means to circentvthe TPM in order to access
educational materials for non-infringing proposesler copyright exceptions in the
market. Therefore, such permissible uses providethé copyright exceptions are
meaningless in the TPM context. Hence, both TDRI &BEMEP suggest that if
Thailand is going to sign the FTA with the US, thevill be a need to postpone the
implement of the TPM provisions in order to enjayllff the early stages of

technological development and avoid other impatte@ TPM?*4°

However, | oppose this recommendation of the TDRI &SMEP because
the postponement of the implement of the TPM piows will only delay the
problem occurring when it is a permanent solutienThailand. The better solution
to avoid the possible impact of the TPM provisiars non-infringing uses is to
ensure that all such non-infringing and legitimagsearch activities permitted under
copyright exceptions will also be exempted from tlwation of the TPM provisions
under the exceptions in the TPM provisions. Witls tolution, the users will not
only be able to exercise non-infringing uses uncigpyright exceptions without
violating the TPM provisions, but also the righbyided in the TPM provisions will
be consistent with the rights granted by copyrigtdeptions. The way in which the

Thai Government chooses to implement its TPM ohkibga under the prospective

44> OSMEP Report on the impacts of Thailand-US FTASGA 5.
44® TDRI Report on the impacts of Thailand-US FTA 20882; and OSMEP Report on the impacts
of Thailand-US FTA 2005, at 5.
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FTA and the WCT will determine Thai citizens’ acgeto information and
educational materials in the digital environmehthé Thai Government implements
such provisions without considering the possibleant, the TPM provisions could
later become an obstacle for scientific researahpnal education, and technological
innovation. The recommendations on the exceptiontheé TPM provisions which
can prevent the possible impact on non-infringisgsuunder the exceptions will be

discussed in more detalil in section 4.3 below.

4.2) Exceptions to the protection of the TPMs under the US FTAs

This section examines the exceptions under thequsewS FTAs which are
likely to be used as a model for the prospectivail@hd-US FTAs and then shows
that although these TPM exceptions are very ugefulrhailand, they are not enough
to prevent the possible impacts discussed abovthisnvein, most US FTAs allow
the trading partners to have exceptions to TPMegtain, but such exceptions are
quite narrow and restricted, in the same way asettio the DMCA. Each exception
has its own requirements. Some only apply to th@hipition on circumventing
access controls while others can apply to bothpitwhibition on circumventing
access controls and the prohibition on traffickingircumvention devices. Overall,
the FTAs and the DMCA contain one broad exceptinoown as the ‘rule-making
proceeding’ and seven specific exceptions whiclttion together as the exceptions

to the TPM provisions.

4.2.1) The exceptions issued under the rule-making proceeding

This section argues that the exception issued urber rule-making

proceeding is very useful for Thailand but is nobegh to prevent the impact of the
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TPM provisions on non-infringing uses under coplytigxceptions. The rule-making
proceeding can be found in section 1201(a)(1)(B)gEthe DMCA, which allows
the Librarian of Congress to create a new and audit exception to the TPM
provisions for a class of works. Pursuant to seclia01(a)(1)(c), the Librarian has
the authority to determine whether the users of pasticular class of copyright
works are likely to be adversely affected in thability to make non-infringing uses
of those works by the prohibition against circuntuggna TPM that controls access.
The availability of works in other alternative foats which are not subject to the
TPM is also relevant in determining whether thersigseere adversely affected by the
TPM that controls acce¥’ In this instance, the librarian will focus on whet a
substantial diminution of the availability of worka the marketplace for non-
infringing uses is actually occurring in the markat particular classes of work&

If there is enough evidence that such prohibitioaudd be likely to cause a
substantial adverse impact on lawful use of a @adr class of works, then the
Librarian can make an exception to the prohibittoncircumventing access control
for that particular class of worké? However, the exceptions which are created under
the rule-making proceeding are not permanent angt brimade every three years in
order to ensure that the exceptions can reflechgd®m in the marketplace for

copyright materialé>

Normally, the proposed exceptions under the rul&ngaproceeding would
be rejected if there is no sufficient evidencelwd adverse effects of the prohibition

on non-infringing uses or the proposed class cabeoproperly characterized as a

447 US House Committee Report on the Analysis of 281 (1998).
448 |bid.

449 Section 1201(a)(1)(B) to (E) of the US DMCA.

40 gection 1201(a)(1)(c) of the US DMCA.

185



class of workd> The term ‘particular class’ of copyright works sibbe a focused
subset of the broad categories of works of authprphescribed in the Copyright
Act.**? This term is quite important because any excepissned under the rule-
making proceeding will apply to the particular dlag works but not to the TPM that
protects theni®® This means that a user could not circumvent th&l TRed to

protect a class of exempted works in order to aceedifferent class of works that

remains subject to the prohibitiér.

Similar provisions on rule-making proceeding algpear in most of the
FTAs. For example, Article 17.7(5)(d)(i) of the @hUS FTA provides that a party
may establish the exceptions when an actual ofylikelverse effect on non-
infringing uses with respect to a particular classvorks or exceptions to copyright
with respect to a class of users is demonstratedomgnized through a legislative or
administrative proceeding established by law pregithat such exception adopted
in reliance upon this Article can only have effémta period of not more than three
years from the date of conclusion of such procepdihikewise, Article
16.4(7)(f)(iii) of the Singapore-US FTA allows eaggérty to formulate the exception
under the rule-making proceeding by stipulatingt tbach party must confine
exceptions to the TPM provisions when an actudlkety adverse impact on such
non-infringing uses with respect to such particutdeiss of works is credibly
demonstrated in a legislative or administrative cpetling, provided that any
exception adopted in reliance on this clause vdileheffect for a period of not more

than four years from the date of conclusion of spidteeding. A similar provision

**1 Besek 2004, at 406.
42 s Senate Report on DMCA No. 105-190 (1998).
453 US House Committee Report on the Analysis of 281 (1998).
454 ).
Ibid.
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also appears in Article 17.3(7)(a)(viii) of the Awaia-US FTA. Interestingly,
although most FTAs allow the party to create exoest under the rule-making
proceeding, such exceptions may be in effect fiferdint periods depending on each
FTA. For instance, the exceptions issued undermaking proceeding provisions in
the Singapore, Australia, and Dominican Republict@g Americ4> FTAs can be
in effect for a period of not more than four yetimsn the date of conclusion of such
proceeding but those issued under the rule-maknogegding provisions in the
Chile, Morocc8®, and Omafr’ FTAs can only be in effect for a period of not mor
than three years from the date of conclusion ohgroceeding, which is exactly the
same period as those in the DMCA.

Besek observes that the rule-making proceedingseas a useful instrument
in two aspects: first, it provides exceptions irtemstances where the TPM becomes
an obstacle to non-infringing uses; and seconactg as a ‘check’ on the copyright
owners who know that their works will be subject érceptions if they do not

provide alternative means for exercising non-irgiily use$>®

Hence, the rule-
making proceeding is important in reconciling thanflict between non-infringing
uses under the copyright exceptions and the pridnbon the circumvention of the
TPMs. For instance, the Librarian of Congress @@rmne exception in relation to
preservation in its rule-making proceeding of 200Bich allowed the circumvention

of computer programs and video distributed in fdsrthat have become obsolete

and which require the original media or hardwareaondition of acce$s? This

55 Article 15.5(7)(e)(iii) of the Dominican Republi@entral America-US FTA (DR-CAFTA).

46 Article 15.5(8)(d)(viii) of the Morocco-US FTA.

47 Article 15.4(7)(d)(viii) of Oman-US FTA.

*%Besek 2004, at 447.

4% USCO Report on exception to the TPM Provision 208 also USCO Report on rulemaking
proceeding 2003.
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exception facilitates preservation activities birdries as well as reducing the
conflict between the interest of copyright ownerpirotecting TPMs and the interest

of the library in preserving and collecting digitebrks in the US.

Another example where the rule-making proceedinyese as a useful
instrument in solving problems is the circumstawbere works, computer programs
or databases are protected by malfunctioning oraggeh TPMs, which deny
authorized users access to copyright works. Inwvéis, it is necessary to make sure
that the owners of copies will not be legally pugled from circumvention if a TPM-
protected copy does not function properly becaufea odefect, damage or
malfunction. The US Librarian solves this problemits rule-making proceeding of
2000 by granting an exception for ‘literary works;luding computer programs and
databases, protected by access control mechartisinfail to permit access because
of malfunction, damage or obsoletené$8'Under this exception, the interest of the
copyright owners would still be adequately protdctence the user has already paid
for access to the copyright wotk Without the rule-making proceeding, there would
be more trouble for the users because they maytogwarchase the copyright works
again or lose access entirely since they cannaairmivent the faulty TPM in order to
access the work. Thus, a similar rule-making prdrgpwould be quite useful in
safeguarding the non-infringing uses under the exricopyright exceptions in

Thailand.

However, the rule-making proceeding exception alamenot enough to

guarantee non-infringing uses under copyright ettaep because it is very limited

%0 Al A Report on Anti-Circumvention Provisions 2008.
41 Besek 2004, at 404.
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in terms of its application. In this vein, it allewthe Librarian to create new and
additional exceptions to the anti-circumventionysmns but it does not apply or

affect potential liability under the anti-traffigkg provisions.>?

This approach of the
DMCA also appears in most US FTAs. For example, TR& provisions in the
Singapore, Australia, and Chile FTAs also limit Seope of the application of the
exceptions issued under the rule-making proceedimgthe prohibition on
circumventing access contrdfS. This means that the party has no authority to fierm
the creation or distribution of circumvention descbecause the exceptions made
under rule-making proceedings can only apply toahg&-circumvention provisions
but not to the anti-trafficking one. This approashlikely to be inserted into the
prospective FTA between Thailand and the US becties®&STR has announced in

its website that the US intends to use the Singap8 FTA as a model for

Southeast Asia countries including Thaildfd.

This limitation of the rule-making proceeding iss@lrecognized by the
American Foundation for the Blind (AFB). The AFEtgd that the TPM provisions
in the DMCA have overridden the exception that peymon-profit organizations to
create Brallle translations of copyright books liind persons since these provisions
make it impossible to use this exception for tedbgically-protected e-books. In
order to preserve the possibility of using the capy exceptions, the AFB sought

three-year circumvention exceptions under the mdéding proceeding from the US

%2 Besek 2004, at 393.

%3 Article 16.4(7)(f)(iii) of the Singapore-US FTA:réicle 17.7(5)(e) of the Chile-US FTA; and
Article 17.3(7)(f) of the Australia-US FTA.

464 USTR Announcement on Singapore FTA 2009.
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Librarian of Congress in both 2003 and 28%6However, any exception granted is
at best only a partial solution because it doesrtend to the tools and technologies
which are necessary for circumvention for this pgef®® This example shows that

the solution provided by rule-making proceedingdarrthe current US approach is

not enough to solve the current problems resultmogh the impact of the TPM

provisions.

Another limitation of the rule-making proceedingder the US DMCA and
FTAs is that the provision clearly indicates thlaé tproceeding can only exempt
classes of works; so it cannot be applied wheraypks of works suffer from the
same problem. For example, in circumstances whetgpes of works suffer from
malfunctioning or damaged TPMs, it is beyond thé¢éhamty of the Librarian to
exempt all of them because the provision clearlyicates that the rule-making
proceeding can only exempt classes of works. Txésngle clearly shows that the
rule-making proceeding alone is not enough to stive problem about the TPM
protection preventing non-infringing uses under ¢keeptions. Thus, it is hecessary
to find some additional method to ensure that mdnrging use under the copyright

exceptions will not be undermined by the TPM primns.

4.2.2) The specific exceptions to the TPM provision s

This section illustrates that the seven specificepkions in the DMCA and
the FTAs are very useful for Thailand; but they ey limited and narrow, so they
cannot effectively prevent the impact of the TPMyasions on non-infringing uses.

These seven specific exceptions in the Singaponde,Cand Australia FTAs are

%% AFB Submission 2002; See also AFB Submission 2806;AFB Information on technology issue
2008.
48 |bid.
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modelled after those in the US DMCA. These excagtiare: for non-profit library
and educational institutioff; for reverse engineerifiij: for encryption researtf’,
for preventing the access of minors to inapprogrianline contedt® for the
protection of personal privaty; for security testinf% and for law enforcemefit®
However, the thesis only focuses on the first theeecific exceptions above which
are all related to education, in order to illustrttat the TPM exceptions relating to
education are very narrow and not enough to gueeambn-infringing uses under the

copyright exceptions of the Thai CA 1994.

The first specific exception is the exception favnsprofit libraries and
educational institutions, which allows a non-prdirary or educational institution
gaining access to a commercially exploited copyngbrk to make a determination
of whether they wish to acquire a copy of that workot?’* This exception will not
apply to the conduct of a non-profit library or edtional institution which is done
for the purpose of commercial advantage or findrgan from the violation of the
provision on access contrdiS. There are several limitations to this exceptioor F

example, it can only be used with the anti-circunt@ provisions but cannot be

47 gection 1201(d) of the US DMCA; Article 16.4(7f(f) of the Singapore-US FTA; Article
17.7(5)(d)(viii) of the Chile-US FTA, and Article714(7)(e)(vii) of the Australia-US FTA.

%8 Section 1201(f) of the US DMCA; Article 16.4(7)(®)of the Singapore-US FTA; Article
17.7(5)(d)(ii) of the Chile-US FTA; and Article {7)(e)(i) of the Australia-US FTA.

%9 gection 1201(g) of the US DMCA; Article 16.4(7){@®) of the Singapore-US FTA; Article
17.7(5)(d)(iii) of the Chile-US FTA; and Article 14(7)(e)(ii) of the Australia-US FTA.

470 gection 1201(h) of the US DMCA; Article 16.4(7)(@) of the Singapore-US FTA; Article
17.7(5)(d) (iv) of the Chile-US FTA; and Article 2{7)(e)(iii) of the Australia-US FTA.

471 Section 1201(h) of the US DMCA; Article 16.4(7){#) of the Singapore-US FTA; Article
17.7(5)(d)(vi) of the Chile-US FTA; and Article #{7)(e)(v) of the Australia-US FTA.

472 Section 1201(j) of the US DMCA; Article 16.4(7)(®) of the Singapore-US FTA; Article
17.7(5)(d)(v) of the Chile-US FTA, and Article 177(e)(iv) of the Australia-US FTA.

473 Section 1201(e) of the US DMCA; Article 16.4(7)(gf the Singapore-US FTA; Article
17.7(5)(d)(vii) of the Chile-US FTA; and Article ¥{7)(e)(vi) of the Australia-US FTA.

47 Section 1201(d) of the US DMCA; Article 16.4(7){f) of the Singapore-US FTA; Article
17.7(5)(d)(viii) of the Chile-US FTA, and Article714(7)(e)(vii) of the Australia-US FTA.

47> Section 1201(d)(3) of the US DMCA.
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used as a defence to a claim under the anti-tkaffyc provisions and it clearly
prohibits a non-profit library or educational irtation from using or providing any
technology, product, service, component, or panictvcircumvents a TPN® Also,
the application of this exception in practice istglimited because it cannot be used
for any other purposes other than for the sole gmepof making an acquisition

decision?’’

Also, the exception can apply to a copyright worky if an identical
copy of that work is not reasonably available intaer form?*’® further, a copyright
work to which access has been gained under thispgen cannot be retained longer
than necessary to make a determinatirnmportantly, the exception cannot apply
to a non-profit library or educational institutierhich is not open to the public or is
available only to researchers affiliated with thlatary or institution. So in order for
a non-profit library or institution to qualify fahis exception, the collections of that
library must be open to the public or available ooty to researchers affiliated with

that library or institution but also to other pearsodoing research in a specialized

field as well*®°

The scope of the exception in relation to libraaesl educational institutions
under the copyright exceptions in the Thai CA 1884 been narrowed down by the
TPM exception for non-profit libraries and educa#ibinstitutions since the TPM
approach in FTAs does not allow the copyright ekoeg to apply to the TPM
claim. This means that the activities of the ligraand educational institutions

relating to digital content can no longer benefiini the broader scope of the

476 Section 1201(d)(4) of the US DMCA; Article 16.4(J(i) of the Singapore-US FTA; Article
17.7(5)(e)(ii) and (iii) of the Chile-US FTA; andrtficle 17.4(7)(f)(ii) and (iii) of the Australia-US
FTA.

47" Section 1201(d)(1) of the US DMCA.

78 Section 1201(d)(2) of the US DMCA.

47 Section 1201(d)(1) of the US DMCA.

80 Section 1201(d)(5) of the US DMCA.
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copyright exception for libraries in section 34 afud education institutions in
section 32 paragraph 2 but will be displaced by riaerower scope of the TPM
exceptions. For example, the copyright exceptianréproduction by libraries in
section 34 allows libraries, regardless of whetinery are private or non-profit, to
make a determination of whether they wish to aegaicopy of such works for use
in the library without the requirement that theleclions of the library must be open
to the public or not only available to researcladfgiated with that library. With the
US approach in the FTAs, this copyright exceptionlibrary use will not be able to
apply in the TPM and digital context since it orijows the TPM exceptions to
apply for the TPM claim. So the TPM exception whaites not allow a non-profit
library that is not open to the public to benefdrh the exception will be applied to
non-infringing uses of the library in the digitabrdext. This means that the non-
profit library in the educational institutions whicdoes not open to the public but is
only available to their researchers and staffiateld with that institution will not be
able to rely on either the TPM exception or theymht exceptions. Hence, it is
clear that the TPM exceptions are not enough toagii@e that non-infringing uses
made by library and educational institutions uncigpyright exceptions will not be

undermined.

The second specific exception is the exceptionefocryption research’
This exception allows a person, who has lawfulljaoied a copy of a works or who
has made a good faith effort to obtain authorizafar such activities, to circumvent

a TPM for the sole purpose of identifying or analgsflaws and vulnerabilities of

481 gection 1201(g) of the US DMCA; Article 16.4(7){@®) of the Singapore-US FTA; Article
17.7(5)(d)(iii) of the Chile-US FTA; and Article 14(7)(e)(ii) of the Australia-US FTA.
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encryption technologies for scrambling and desciambof information?®? This
exception can cover all activities which are conidddo assist in the development of
encryption products or to advance the state of kedge in the field of encryption
technology; but it does not apply to the activityhieh constitutes copyright
infringement’®® The exception not only provides a defence to thiearcumvention
provisions but can also be used as a defence toldima under the anti-trafficking
provisions*® Thus, it is not a violation of the anti-traffickjrprovisions for a person

to develop and employ circumvention devices tourireent a TPM for the sole

purpose of that person performing the acts of dgatl encryption research.

In practice, several additional factors must beswmered in determining
whether the defendant is engaged in good faithyption research under the
exception, such as whether the information or testérived from the encryption
research are disseminated in a manner designedivianee the knowledge and
development of encryption technology or to fadiétanfringement; whether the
person is engaged in a legitimate course of studythe field of encryption
technology; and whether the person provides theragit owner of the work to
which the TPM is applied with notice of the findsx@nd documentation of the
research and the time when such notice is provittdéithe defendant does not meet

the requirements, then he cannot rely on the defander this exception.

82 gection 1201(g)(1)(B) of the US DMCA defines therm ‘encryption technology’ as ‘the
scrambling and descrambling of information usinghmmatical formulas or algorithms’.

83 Section 1201(g)(1)(A) and (g)(2) of the US DMCA.

484 Section 1201(g) of the US DMCA; Article 16.4(7)@)and (f) of Singapore-US FTA; Atrticle
17.7(5)(e)(i),(ii) and (iii) of the Chile-US FTA;nal Article 17.4(7)(f)(i),(ii) and (iii) of the Ausalia-
US FTA.

8% Section 1201(g)(3) of the US DMCA.
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For instance, in th&keimerdesdecisiorf®® the defendant claimed that his
activities can be justified under the TPM exception encryption research, which
permits circumvention if the person lawfully obtaghthe encrypted materials and
made a good faith effort to obtain authorizatiorfobe the circumventiof’
However, the court held that the defendant’s aadiwidid not fall under this
exception because there was no evidence to sughgoclaim that the defendant was
engaged or involved in any encryption research.dédfendant himself did not create
DeCSS which was a program that could crack the -@optection on DVDs and
allow the content of the DVDs to be viewed and edpwithout paying licensing
fees; he only offered it on a website to circumv@®S. Also, there is no evidence
that the defendant made any effort either to obdaitmorization from the copyright
owners or to provide the results of the DeCSS ettothe copyright owners. Hence,

the defendant could not claim under the encryptesearch exception.

The impact of the TPM provisions on encryption egeh is still a major
concern in the US. Thus, the exception for encoyptiesearch is the only specific
exception under the DMCA which requires the Registke Copyrights and the
Assistant Secretary for Communications and Inforomatof the Department of
Commerce to report jointly to the Congress on thpaict or effect of the prohibition
on such research and the development of encrypéicinology; the effect on the

effectiveness of TPMs designed to protect copyrightks; and the effect on the

8¢ Universal City Studios, Inc. v. Reimerdes (Ericl€y), 111 F. Supp.2d 294 (S.D.N.Y. 2000).
87 Section 1201(g)(2) of the US DMCA.
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protection of copyright owners against the unautieor access to their encrypted

copyright works'*®®

Nevertheless, the TPM exception for encryption aese in the FTAs seems
to undermine non-infringing uses under copyrighteptions by narrowing the scope
of the non-infringing uses relating to encrypti@search permitted under copyright
exception. In this vein, the TPM exception for gmtion research in the FTAS can
only apply to non-infringing good faith encryptiawtivities which are carried out by
an appropriately qualified researcher who has legditained a copy. The term ‘an
appropriately qualified researcher’ in the TPM extan for encryption research
appears in most US FTA®’ There is no definition of this term but it candssumed
that not all researchers can benefit from this ptioa. This again makes the scope
of the TPM exception for encryption research nagothan that of the copyright
exceptions under the Thai CA 1994. In this veinthee the exception for computer
programs in section 35(1) nor the exception foeaesh and study in section 32
paragraph 2(1) of the Thai CA 1994 limit its scopk application to the an
appropriately qualified researcher but can be agpto all researchers in general.
Since the US approach in the FTAs does not allewcthpyright exception to apply
in the TPM context, the narrower scope under th#& &Xceptions for encryption
research will automatically replace the broadepsconder the copyright exception

when it comes to encryption research in the TPMexdn

88 Section 1201(g)(5) of the US DMCA.
489 See for example Article 16.4(7)(e)(ii) of the Sapgre-US FTA and Article 17.4(7)(e)(ii) of the
Australia-US FTA.
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The third specific exception is the exception fewerse engineering of
computer program$’ Reverse engineering is very significant for depilg
countries because it serves as an important instiufor technology transfer, since
the engineers in these countries will try to dieadsle the advanced technological
products from developed countries in order to leabout them{®™ The TPM
exception for reverse engineering allows a persba has lawfully obtained a copy
of a computer program to circumvent a TPM thatai@ely controls access to that
program in order to identify and analyze the eletsef the program that have not
previously been readily available to the personagmyg in the circumvention
activity for the sole propose of achieving intenagielity of an independently created
computer program with other prograffis.The term ‘interoperability’ means the
ability of computer programs to exchange infornratiand of such programs
mutually to use the information which has been erded'*® This exception will
only apply to the acts of identification and anay®r the purpose of enabling
interoperability with other programs which do nonstitute copyright infringement.
It excuses the conduct that would not be allowedbbth anti-circumvention and
anti-trafficking provisions, which means it can d&gplied as a defence to all claims

under the TPM provision:

However, the TPM exception for reverse engineeahgomputer programs

has the same problem as the TPM exception for ptiory research because its

49 gection 1201(f) of the US DMCA; Article 16.4(7)@)of the Singapore-US FTA; Article
17.7(5)(d)(ii) of the Chile-US FTA; and Article ¥{7)(e)(i) of the Australia-US FTA.

*91 Chander 20086, at 210.

92 pid.

493 Section 1201(f)(4) of the US DMCA.

494 Section 1201(f) of the US DMCA; Article 16.4(7)(@)and (f) of the Singapore-US FTA; Article
17.7(5)(e)(i). (i) and (jii) of the Chile-US FTAna Article 17.4(7)(f)(i),(ii) and (iii) of the Ausélia-
US FTA.
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application in practice could undermine the broasiespe of non-infringing uses
under the copyright exceptions; the scope of thgyreght exception relating to
reverse engineering could be replaced by the namreaope of this exception. In the
US, the TPM exception for reverse engineering undezs the copyright exception
in relation to reverse engineering of computer protgs because prior to the
DMCA'’s enactment, the US Court held that reversegireering to achieve
interoperability of computer programs was a faie usder the copyright exception;
but after the enactment of the DMCA, the scopehefdopyright exception relating
to reverse engineering seems to be limited by ¢hm in the TPM exceptiofi> In
this instance, the copyright exception relatingeteerse engineering is not restricting
its further development to any specific term, bue {TPM exception for reverse
engineering seems to limit its application to spederms in section 1201(f) of the
DMCA.**® Thus, Besek recommends that the reverse engigeexiception should
be amended in order to ensure that it reflectstope of the copyright exception as
it applies in respect of reverse engineefitigSimilarly, Chanderlso observes that
the exception for reverse engineering in the FTAsthe same problem as that of the
DMCA since the provision also attempts to narrow thossibilities for reverse
engineering by limiting the application of such egttons to reverse engineering for

interoperability?®®

Another limitation in this exception is that it canly benefit a person who
undertook the reverse engineering. In this veia,akception allows the information

acquired through reverse engineering to be madéableato others only by the

49 gega Enterprises Ltd. v. Accolade, 11877 F.2d 1510 (9th Cir. 1992).
4% Basek 2004, at 453.

97 bid.

9% Chander 2006, at 210.
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person who undertook the reverse engineering or adguired the information
through reverse engineering. For instance, in Beimerdesdecisiof®® the
defendant claimed that his actions should be exednfpom liability under the TPM
exception for reverse engineering because thispgioreallowed him to circumvent
or employ technological means to circumvent TPM ander to achieve
interoperability with another computer program, &malt section 1201(f)(3) allowed
him to make information acquired through such eéffoavailable to otherS?
Nevertheless, the court rejected the defendanésnchnd held that he could not
benefit from this exception because section 12@)(Hermits information acquired
through reverse engineering to be made availabtihers only by the person who
undertook the reverse engineering or who acquinedriformation through reverse
engineering. But the defendant did not do any ssv@ngineering: he simply took

DeCSS from someone else’s website and then pdastechis own website.

Further, the information acquired through a reweemgineering process
under this exception can be made available to sthely if the person provides such
information for the sole purpose of enabling inpE@bility with other progranté?
For example, in theReimerdesdecision®, the defendant did not create DeCSS
himself and did not post DeCSS solely to achieveraperability with Linux® or
anything else. The court pointed out that even dteators of DeCSS could not
maintain that their sole purpose for creating DeQ&S to create a Linux DVD

player or to achieve interoperability with Linuxedause DeCSS was developed and

49 Universal City Studios, Inc. v. Reimerdes (Ericl€p), 111 F. Supp.2d 294 (S.D.N.Y. 2000).

0 gection 1201(f)(3) of the US DMCA.

1 |bid.

92 Universal City Studios, Inc. v. Reimerdes (Ericl€g);, 111 F. Supp.2d 294 (S.D.N.Y. 2000).

%3 Linux is a computer operating system designed gilgnfor the personal computer (PC) but can
also be used with a wide range of other systems.
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runs under Windows. So the creators of DeCSS kihetv@eCSS could be used to
decrypt and play DVD movies on both Windows andukinmachines. Hence, the
creator of DeCSS himself did not develop the DeG8kly for the purpose of
making a Linux DVD player, although indeed devetapa Linux-based DVD player
was among his other purposes. The court conclutiatl the reasons for the
development of DeCSS were not relevant in this t&@sause the defendant did not
create DeCSS himself; it was clear that the defendéfered the DeCSS on its
website to circumvent CSS for any other purposéerothan the sole purpose of
achieving interoperability with Linux so the revemngineering exception could not

apply in this circumstance.

In Thailand, the CA 1994 does not provide a spea@fiception for reverse
engineering but the Department of Intellectual Brop (DIP) indicated in its
guidelines for the use of computer programs thatnse engineering could be done
as long as it satisfied the requirements in thespttan for computer programs in
section 35 subsection (1) of the CA 1994, whichliappto the use of computer
programs for research and study in general. Se@Brstipulates that an act in
relation to a computer program for the purposeesiearch or study will not be
considered as an infringement of copyright provitleat the purpose is not for profit
and the two conditions in section 32 paragraphelcamplied wit?®* This means
that reverse engineering can normally be allowets ipurpose is for research on or
study of the computer program and such act is oopffofit. The two conditions in

section 32 also apply to this exception so suckrss/engineering must not conflict

%4 Section 35(1) of the CA 1994.
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with a normal exploitation of the copyright workdamust not be unreasonably

prejudicial to the legitimate interest of the cagit owners.

The copyright exception for computer programs ictiee 35 is very broad so
it currently covers any activities that qualify @gn-infringing uses for purposes of
research and study, including reverse engineeringpmputer programs. Also, the
exception does not limit its scope of applicationthie person who undertook the
reverse engineering but applies to all researcimegeneral. Importantly, the scope
of the exception is very broad because the exaepitiosection 35 covers all
researches on or studies of the computer prograhadimg its reverse engineering.
This is different from the TPM exception which atigts to narrow the possibilities
by limiting its application to reverse engineerif@y interoperability with other
programs. Since the scope of the TPM exceptiorrdeerse engineering under the
prospective FTAs is narrower than the scope of dheent computer program
exception, it is necessary to ensure that the nimging activities permitted under
the exception for the purpose of research and stidgmputer programs will not be
limited by the application of the TPM provisionsdaibs exception. In other words,
non-infringing uses relating to computer program tlee purposes other than for
reverse engineering for interoperability with otpeograms should not be prohibited

by the TPM provisions.

The narrow scope of the TPM exceptions relatingdocation in the DMCA
and the FTAs would cause a chilling effect on #msearch and educational activities

since the TPM can be used by the copyright owreepdvent access to and use of
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copyright works in the digital conteXt Hence, although these three specific
exceptions are useful for Thailand, they are naugh to cover all non-infringing
uses under copyright exceptions and satisfy legtimesearch needs. It is likely that
additional provisions are needed in order to enslae non-infringing uses under
copyright exceptions will not be prohibited by th®M provisions. One possible
solution is to allow circumvention for non-infrimgy uses under the copyright
exception in the Thai CA 1994 so that the TPM eXoeg can develop with those

exceptions under the current Thai copyright law.

4.3) What should be the appropriate legal approach for Thailand?

In the previous section, | have indicated that W& approach contained in
the FTAs does not allow copyright exceptions tolypp the TPM context since it
only allows the TPM exceptions to apply to the TRil&im. Also the TPM
exceptions contained in the prospective FTAs ateenough to prevent the possible
impact of the TPM provisions, so the current apphoeontained in the prospective
FTA does not provide a solution to the problem. §Huwill now consider several
approaches in order to find the best way to mirenoisreduce the adverse impact of
the TPM provisions on non-infringing uses under\@ht exceptions and at the
same time enable the copyright exceptions to devétmether with the TPM

exceptions.

The first approach is the recommendation of theildhd Development
Research Institute (TDRI) which suggested the duotion of broad criteria or a
general exception like fair use into the prospectilPM provisions. The second

approach is the recommendation of the DIP whichgested the introduction of

%05 Basek 2004, at 430.
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more specific exceptions into the prospective TPiMvsions in addition to the
seven specific exceptions. The final approach ésUK approach in section 296ZE
of the CDPA and the EU approach in Article 6(4)tleé Copyright Directive. The
thesis argues against the first and second appeesaahd suggests that the UK
approach is the best solution to prevent the plessitpact on non-infringing uses

under copyright exception for Thailand.

The recommendation of the TDRI suggested that #re@l criteria or fair
use approach should be included in the TPM prowssib Thailand is going to sign

the FTA with the US. As it states:

‘Exceptions based on the concept of “fair-use” stiobe
introduced into the provisions on the protection of
technological measures and rights management iattomto
make them compatible with the general copyrightgpile.”%

This approach took the same position as commestéka Samuelson, who
contended that a broad fair use or general purpmsseption that permits
circumventing access controls for legitimate noinkiging uses is needed in the
US> However, | disagree with the recommendation of TRER| because such a
general exception could make the TPM exceptiondeancand uncertain, which

would eventually weaken the prospective TPM regand reduce the effectiveness

of the TPM provisions in Thailand.

With the introduction of the general criteria intbe prospective TPM
provisions, the TPM exceptions are likely to be ertein because the users cannot

know exactly whether or not their purpose for amnmenting the TPM could be

% TDRI Report on the impacts of Thailand-US FTA 2088102.
07 samuelson 1999, at 519-523; See also Koelman 20@1,
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exempted under the general criteria or fair uses ©because the concept of ‘fair
use’ does not provide a list of exceptions but daly broad criteria for the court to
interpret case by cas® Such criteria had never appeared in the Thai dgilyr

exceptions before and the Thai courts seem to bee rfammiliar with specific

exceptions rather than general criteria. So therpnétation of such criteria could
cause more problems and uncertainty in the same agmyhappens with the
interpretation of the two conditions of the copWtigexception in section 32
paragraph 1 of the CA 1994. In other words, the esgmoblem which already
happens with the interpretation of the two condsian section 32 would be likely to
happen again in the area of the TPM if the Thai&boment introduces the general

or fair use approach into the prospective TPM [wiowvis.

This also means the introduction of the gener&tica or fair use exceptions
in the TPM provisions would make the TPM exceptiomsonsistent with the first
condition of the three-step test, which is intentlednake exceptions more explicit
and certain by requiring them to be confined tdaierspecial cases. In this vein, the
application of the three-step test in relationht® TPM and RMI is permissible under
all US FTAs since these FTAs normally contain tbst tin the copyright section.
Several FTAs indicate that each party can confingtdtions or exceptions in
relation to TPM and RMI provisions to certain spéaases which do not conflict

with a normal exploitation of the works and do notreasonably prejudice the

%% pyrsuant to section 107 of the US Copyright laese four criteria include: 1) the purpose and
character of the use, including whether such usefia commercial nature or is for non-profit
educational purposes; 2) the nature of the copynigirk; 3) the amount and substantiality of the
portion used in relation to the copyright work asvhole; and 4) the effect of the use upon the
potential market for or value of the copyright work
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legitimate interests of the right-hold®F.The note of Article 17.7(3) of the Chile-US
FTA clearly states that this provision permits antcacting country to create
exceptions and limitations that are appropriatetna digital environment in its

domestic laws°

The three-step test helps to provide some usefahpeters for assessment in
creating exceptions to the TPM and RMI provisiam®ider to ensure that they will
not destroy non-infringing uses and legitimate eiption opportunities under the
copyright exceptions. Thus, it is necessary to enthat the TPM exceptions comply
with the three-step test, including the first regment that the exception must be
confined to ‘certain special cases’. The introduttof general criteria into the TPM
provisions would bring an opposite result becauseh scriteria would make the
application of the TPM exceptions uncertain andlhiarpredict. With this approach,
the TPM exceptions are no longer limited to anyaercases because such general
exceptions can potentially be applied in most enistances as long as all criteria are
satisfied. Thus, the recommendation of the TDRIclwhsuggests that the general
criteria should be included in the prospective Tpidvisions is not the best solution

for Thailand.

The second approach is suggested by the DIP inakuhilt recommended
the introduction of additional specific exceptiomsto the prospective TPM
provisions in order to prevent the adverse impdcdhe TPM provisions on non-
infringing uses under copyright exceptions. In thisn, the DIP proposed the

insertion of six specific exceptions into the presipsze TPM provisions in addition

%9 Article 16.4(10) of the Singapore- US FTA; Articl.7(3) of the Chile-US FTA; and Article
17.4(10)(a) of the Australia-US FTA.
*1%The note of Article 17.7(3) in the Chile-US FTA.
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to the seven specific exceptions which alreadytéxithe copyright provisions of the
FTA. However, only two additional exceptions seanbe related to education. In
this vein, the proposed provision of the DIP intkchany act of circumvention of the

TPMs should not be deemed a violation provided t@ct is one of the following:

‘(4) display by a teacher for the benefit of hiadeing provided
that the act is not for profit;

(5) use of the work as part of questions and arsweran

examination:..>?

The exception for research and study in generak dus appear in the
proposed TPM exception of the DIP and also the-mad&ing proceeding exception
which appears in most FTAs does not appear in tbpgsed exceptions either. The
DIP seems to focus only on the insertion of thetamthl specific exceptions and the
seven specific exceptions contained in the FTAthlnabsence of the exception for
research and study and the rule-making proceediogptions, these two additional
but limited exceptions under subsection (4) anda(di)ie are not enough to guarantee
that all non-infringing uses for educational pug®sinder copyright exceptions can

be exempted from the violation of the TPM provision

For example, the exception in subsection (4) orlgws a teacher to
circumvent the TPM for the benefit of his teachimgt does not cover the act of
circumvention done by the educational institutidos the non-infringing purposes
under the copyright exceptions. Since only teackdrs circumvent the TPM for
teaching purposes can benefit from this exceptomesearcher or a student who
wants to circumvent the TPM for the purpose of aesle and study cannot be

justified under this exception. These researchedsstlidents also cannot rely on the

*11 Section 53/3 of the Draft amendment to the ThaiX®84 (2005).
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exception in subsection (5) because it only cotleesact of circumvention for the
purpose of using the work as part of questionsaarsivers in an examination. So the
act of circumvention for purpose of research andysin general cannot be justified
under the exception. This means that the act afumivention for educational
purposes other than teaching and examination pespcennot be justified under the
TPM exceptions proposed by the DIP. Although uinsleniable that the approach of
the DIP seems to be consistent with the requirerokltertain special cases’ in the
three-step te3f’, and is also more certain than the broad criteriageneral
exceptions recommended by the TDRI, such an approacnot entirely guarantee
that all non-infringing uses for the educationafgmses under copyright exceptions

will be exempted from the violation of the TPM pision.

Another problem with the recommendation of the D$Pthat the two
additional specific exceptions can only apply te #imti-circumvention provisions
but not to the anti-trafficking provisions. Thishecause the draft provision does not
add any new specific exception into the anti-tckifig provisions so the exception
to the latter still remains the same as thosedppeared in the DMCA and the US
FTAs. This means that the manufacture and distahudf the circumvention devices
capable of enabling non-infringing uses for educsl purposes under copyright
exceptions is prohibited under the DIP approachndde | suggest that the
introduction of additional specific exceptions undlee DIP approach seems to be
adoptable but some changes and improvements nedtk tmade to the draft
provision to prevent the impact of the TPM provi@mn non-infringing uses under

educational exceptions more effectively.

*12 Article 16.4(10) of the Singapore- US FTA; Articl.7(3) of the Chile-US FTA; and Article
17.4(10)(a) of the Australia-US FTA.
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Since the introduction of the additional specificceptions under the DIP
approach is not enough to solve the problem, | ggepthat this should be done
together with the insertion of a provision proviglim procedure for notices of
complaint like those in section 296ZE of the UK GDP988. This can ensure that
users have the means to benefit from copyright ghaes in the TPM context.
However, before considering the CDPA procedurds ihecessary to understand
Article 6 of the Copyright Directive of the Europednior?** because section 296ZE
is the result of the implementation of the UK obtign in the Directive’s Article
6(4). Pursuant to Article 6, member states musvigeoadequate legal protection
against the act of circumvention of any effectieehnological measures and the
manufacture or distribution of circumvention desicer services:* The term
‘technological measures’ is defined by the CopyriBirective as any technology,
device or component that, in the normal courset®foperation, is designed to
prevent or restrict acts in respect of works, whaoh not authorized by the copyright
owners of any copyright as provided for by A% The phrase ‘as provided by law’
implies that the circumvention of the TPM will bermitted if the material is subject
to an exception to those right$. This is also supported by Recital 33 of the
Copyright Directive, which confirms that a use sliloloe considered lawful where it
is authorized by the copyright owners or not regd by law’*’ In this vein, the

Copyright Directive seems to support the concept the public should have the

*13 The European Union (EU) adopted Directive 200 HZ9bf the European Parliament and of the
Council on the harmonization of certain aspecteagyright and related rights in the information

society in 2001. The European Copyright Directivsoaapplies to works covered by related or
neighbouring rights and database rights. Thisfferént from the US copyright law which applies

only to copyright works.

>4 Article 6(1) and (2) of the European Copyrightéitive.

>15 Article 6(3) of the European Copyright Directive.

*1°Esler 2003, at 571.

*17 Recital 33 of the European Copyright Directive.
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legal right to circumvent TPM in order to exercigaepermitted act under the
copyright exception even if the copyright ownerem@fpt to prohibit access to such
materials digitally’*® This approach seems to be contrary to the US apprahich
states that the copyright exceptions cannot appty are not relevant to the TPM
context.

The Copyright Directive recognises that TPMs maybed to prevent non-
infringing uses under copyright exceptions; so libves the TPM exceptions to
develop and link together with the copyright excap by requiring member states
to ensure that TPMs do not preclude a person frakimg non-infringing uses under
copyright exception3™® Pursuant to Article 6(4) of the Copyright Dire@ijvin the
absence of voluntary measures taken by copyrighteosvincluding agreements
between copyright owners and other parties, the re®imber states must take
appropriate measures to ensure that copyright esameke available to beneficiaries
of certain exceptions the means of benefiting fribrat exception, to the extent
necessary to benefit from that exception and whwebeneficiary has legal access
to the protected work® This provision allows member states to legisldie t
exceptions into their TPM systems only in the absenf voluntary measures taken
by copyright owners to accommodate non-infringingesi under the copyright
exceptions. This means that the approach in theyi@pp Directive will allow
copyright owners who use TPMs on copyright works conclude voluntary
agreements concerning the manner in which the maefabenefiting from copyright
exceptions will be made available to the users wédhd access first. If copyright

owners fail to take such measures, then the mestatss are required to take actions

18 Egler 2003, at 571.
19 UK IPO Gowers Review 2006.
20 Article 6(4) of European Copyright Directive.
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in order to ensure that the users can benefit topyright exception or gain lawful
access to copyright worké*

The Copyright Directive links the TPM provisions tmn-infringing uses
under copyright exception through Article 6(4) maeph 1 and 2, which allows the
act of circumvention to be done in order to exeras facilitate non-infringing uses
enacted in Article 5. This provides the list of ppessible exceptions to copyright
infringement in the Copyright Directivd? In other words, copyright exceptions in
Article 5 which are specified in Article 6(4) cam Imade exceptions to the TPM
provision®?®* For example, it allows the specific acts of repmitbn by publicly
accessible libraries and educational institutiomsctv are not for direct or indirect
economic or commercial advantage under copyrigbégttons to be exempted from
the violation of the TPM?* Similarly, it allows use for the sole purpose of
illustration for teaching or scientific researchpyded that the source such as the
name of the author is indicated under copyrighepkons to be exempted from the
TPM exceptions?

The approach which allows the copyright exceptitmbe linked to TPM
provisions can be seen in section 296ZE of the UMPA 1988. This section is the

result of the implementation of Article 6(4) of ti@opyright Directive. Section

>l Besek 2004, at 409.

22 Egler 2003, at 574.

2 The paragraph 1 of Article 6(4) of the CopyrigtiteBtive specifically requires the member states
to ensure that copyright owners make available tftemns of benefitting from seven copyright
exceptions in Article 5(2)(a), (2)(c), (2)(d), &)( (3)(a), (3)(b) or (3)(e). The paragraph 2 ofide

6(4) allows one exception by requiring the membmuntries to take such measures in respect of a
beneficiary of an exception for private use in élgi5(2)(b). This means that the copyright exceystio

in Article 5 which are not specified in Article §(garagraph 1 and 2 cannot be made as the exception
to the TPM provision. For instance, the exceptimmnfews reporting in Article 5(3)(c) cannot be made
as the exception to the TPM provision becausernbislisted in Article 6(4) and therefore, a report
who circumvents the TPM for an important story cohk liable even if use of the information was
excepted under the copyright exception.

%24 Article 5(2)(c) of European Copyright Directive.

%% Article 5(3)(a) of European Copyright Directive.
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296ZE provides that where the application of arigative TPM to a copyright work
prevents a person from carrying out a permittedractlation to that work, then that
person or a person being a representative of & dagpersons prevented from
carrying out a permitted act may issue a noticearfplaint to the Secretary of
State>?® After the receipt of a notice of complaint, thec@ary of State may give
the owner of that copyright work such directionsappear to him to be requisite or
expedient for the purpose of establishing any waliyn measure or agreement
relevant to the copyright work or for the purpodeeasuring that the copyright
owners make available to the complainant the meamsarrying out the permitted
act to the extent necessary to benefit from thamnjteed act?’ It is a duty of any
person to whom a direction is given under this mown to give effect to that
direction®?® Such directions may be to establish any voluntaeasure or agreement
with regard to the copyright works in questiont@ensure that copyright owners or
an exclusive licensee make available to the comaidithe means of carrying out
that permitted act under copyright exceptioh.

In other words, this approach allows the copyrigivhers to find a solution
to accommodate non-infringing uses under copyrigkteptions first. But if
copyright owners fail to take such measures to mocodate such non-infringing
uses, then the relevant governmental body will @é#ons to ensure that the users
have a mean to benefit from copyright exceptiongan lawful access to copyright
works>*° Since this approach allows the copyright owneriro a solution first, it

seems to be consistent with the approach to cdptyrxceptions described in

5% gection 296ZE(2) of the UK CDPA 1988.

%27 Section 296ZE(3)(a) and (b) of the UK CDPA 1988.

28 Section 296ZE(5) of the UK CDPA 1988.

2 MacQueen et al., 2007, at 197; See also MacQueed, 2t 206.
30 Besek 2004, at 409.
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Chapter 2 which suggests that the exception forcathnal institutions will not
apply where there is a relevant licensing schen@doe. In this vein, the approach
to educational exceptions aims at encouraging egipyowners to provide licensing
schemes for the users; but if the copyright owriailsto provide such a licensing
scheme, then the exception for educational ingitst will apply in such
circumstances.

This approach is not only compatible with the apgto to educational
exceptions in Chapter 2 but also allows the usertdmplain to the relevant
governmental body if the TPM of the copyright owséechnologically interferes
with the exercise of non-infringing uses under capy exceptions, regardless of
whether that is under the anti-circumvention ori-trafficking provisions. Since
such provision can be applied to both the antioimeention and anti-trafficking
provisions, it is better than the approach in thle-making proceeding in so far as it
can only apply to anti-circumvention provisions.isTapproach will help to reduce
the impact of the TPM provisions on non-infringinges since the TPM exceptions
to the anti-trafficking provisions contained in tR@As are very limited. Like the
anti-circumvention provisions, they only allow these of the devices enabling
circumvention of TPMs in limited circumstances whicannot cover all non-
infringing use under copyright exceptions. With thpproach in section 296ZE
CDPA, there is still a possibility that the manutae and circulation of the
circumvention devices capable of enabling non-gfing uses under copyright
exception could be allowed. This approach seerbg twonsistent with the opinion of
many commentators who observe that the TPMs togetitle the restrictions on the

circumvention devices not only limit non-infringingses but also lead to digital
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lockup in a society where the users are requirgzhyoeach time they view copyright
works so they suggest that the solution is to peamtumvention of the TPMs for
any non-infringing uses as well as allowing cirt¢igla and acquisitions of the
devices enabling circumvention of TPMs for nonimfing uses under copyright
exceptions>*

It is important to note that a significant problenth the complaint procedure
of the UK is that it has not been tested yet. Adepbints out that although UK users
have been prevented and unable to carry out thenifped acts under copyright
exceptions as a result of the employment of TPMy tmave not used the complaints
mechanism>? Her study indicates that there are still peoplé¢him UK who do not
know about the complaints mechanism, while some=vagrare but had not tested it
because they were not familiar with>¥£. Some also found it too impractical or
onerous to utilis** This seems to be consistent with the view of théish
Academy which expressed its concern about whether gresent ‘Notice of
Complaint’ procedure is an adequate fulfilment &k tCopyright Directive’'s
requirements$> Nevertheless, the UK IPO Report on the secondestlgthe
consultation on copyright exceptions made cleart ttiee current system of
submitting a notice of complaint to the Secretdrptate in section 296ZE can help
to ensure that TPMs do not prevent the operatiaredhfin exceptions, so it does not
intend to make any changes to this complaint proeed® It was of the view that

the EU legislative framework, which promotes the w§ voluntary measures to

*31 Samuelson 1999, at 525-530; See also, Koelman, 201 and Gasaway 2002, at 1-3.
%32 pkester 2009, at 104.

%33 | bid.

%34 bid.

%3 British Academy Report on Proposed Changes to figimyExceptions 2008, at 5.

3% UK IPO Report on Proposed Changes to Copyrigheftions Second Stage 2009, at 40.
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ensure accessibility to certain exceptions, maysitam changes to the current
provisions>®’ Thus, it concludes that it intends to retain therent system of the
notice of complaint proceduré® Nevertheless, it recognises that the languagheof t
CDPA does not make the complaint procedure as cemepsible as it could B&
This might be changed after the implementation séteof web-accessible directions,
which will assist complainants and help them toarsthnd the procedure as well as
enabling identification of the actions they needake®* If users believe a formal

complaint is necessary, then they can inform thelR® in an appropriate manner to

allow the complaint to be processed efficieriffy.

Nonetheless, Akester is of the view that althoughIBO has improved the
notice of complaint procedures through a model efoam available on the IPO
website, it may not be enough to solve the probfmSo she recommends two
solutions to solve the TPM problert$.First, the relevant bodies should conduct
regular hearings rather than relying on the complprocedure alone: the US rule-
making proceeding seems to be a good model for wmtimd) regular hearings
process’** She explains that while the US law also prote@§$, Congress also set
out safe harbour provisions regarding those measimeluding a triennial review
conducted by the Register’s Office in order to eaghat the public have the ability
to engage in non-infringing uses under copyrigtegtions>* In this aspect, the US

Copyright Office will conduct a rule-making procéegl to determine whether

37 UK IPO Report on Proposed Changes to Copyrighefitiens Second Stage 2009, at 4.
> |pid at 4, 33-34.

*¥ |pid at 34.

>4 Ipid.

> Ipid.

> Akester 2009, at 108.

% pid at 108-109.

> Ibid at 111.

% |bid.
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certain classes of works should be exempted froenTRM provisions’® If the
ability of a person to make non-infringing usestludt particular class of works is
likely to be adversely affected by the TPM prohdit then the US Librarian of
Congress will grant the exceptions to those class@gorks but such exceptions are
not perpetual and will expire if they are not réablished®*’ She suggests that EU
copyright offices or other appropriate bodies stoabnduct regular hearings
following the US approach in the rule-making pratiag, especially when
beneficiaries of the copyright exceptions are fotmtie adversely affected by TPM
in their ability to carry out non-infringing usesder copyright exceptiorrd® These
hearings should take place every three years anthformation discovered should
be put into the European Commission’s report onapyglication of the Copyright
Directive in accordance to the rule in Article 1f2tloe Directive, which requires the
European Commission to submit such a report exaiaihether acts which are
permitted by law are being adversely affected lgyubke of the TPMs in every three

years>*

Second, she proposes that the provision shoutdlglstate that where access
to works for beneficiaries of copyright exceptioeach as libraries, lecturers,
students and researchers is not facilitated beaafuse TPM attached to the works,
the provisions of copyright exceptions should pilegaer the legal protection of
TPMs?>*° She asserts that this approach would be consisiémthe WCT*! and is

in line with the recommendation of the European @ussion, which indicates that

%46 Akester 2009, at 111.
%47 | bid.

548 |pid.

9 pid at 112.

0 pid at 122 and 107.
1 bid at 124.
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only those circumventions of TPMs which constitateinfringement of a right not
authorised by law or by the author should be cat&teThis will ensure that TPMs
would not be protected in the presence of excegtitin copyright. Then, she
proposes that Article 6(4) of the Copyright Dirgetishould be amended to set out
that where there are no means enabling benefisiariecopyright exceptions to
benefit from them, the protection of privileged epgtions prevails over the

protection of TPM regardless of whether or not vecake supplied onlin&?

Akester's recommendations for the EU and UK seerbé consistent with
the proposed changes in this Chapter because tsihsapport the use of rule-
making proceedings as well as emphasizes that @meinfringing uses under
copyright exceptions should not be undermined leygfotection of the TPMs but
should be exempted from the violation of the TPMvBions. It is likely that the use
of the rule-making proceeding in Thailand might eosarlier than that of the UK
because Thailand will have to implement such promss after the prospective FTA
between Thailand and the US is concluded. With ithplementation of these
provisions, the relevant governmental bodies inif@hd will have the authority to
conduct regular hearings on the problem. This mehat the introduction of the
complaint procedure into the Thai copyright systemhich | previously
recommended, would only function as an additiorsieguard for non-infringing
uses under copyright exception in addition to thevisions on rule-making
proceeding and other specific TPM exceptions. Algiothe complaint procedure

has never been used in UK, it is undeniable thah gwocedure can at least ensure

%2 pkester 2009, at 123.
53 Akester 2009, at 124; See also UNESCO Report opyf@ght Protection and Access to
Knowledge 2010, at 16.
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that the users will have the mean to address finebllem especially when the TPMs
prevent them from exercising non-infringing usedeamcopyright exception. Also, it
is unlikely that the Thai people will not use themplaint procedure because several
annual reports from the DIP in Thailand show mamyplaints and petitions relating
to the copyright issues, such as the misuse of rigity exceptions, practical
problems in copyright enforcement, copyright infi@gment, unfair royalty rates, the
unfair collection of royalty fees and so on, haeei made and filed with the DIP
every year>* But, although the DIP has received many complanis petitions, it
cannot do much to solve the problems because the chpyright system does not

provide any means to deal with such problems.

Nevertheless, although the proposed change recodsriba introduction of
both the complaint procedure and rule-making proiceg it still may not be enough
to prevent the impact of the TPM provisions. Thisr@lso a need for an ongoing
monitoring of the impact of the TPM provisions imailand. | suggest that the
prospective TPM provisions should include the onganonitoring of the impact of
the TPM provisions in the Thai education sectoisT$ because the potential impact
of the TPM provisions is still unclear. Even the Bi&l the EU, which have enforced
TPM provisions long before Thailand, are also uesalvout the impact of the TPM
provisions so they too required the ongoing momtprof such impacts. For
example, section 1201(g)(5) of the US DMCA requittes Register of Copyrights
and the Assistant Secretary for Communicationslafatmation of the Department
of Commerce to report jointly to Congress on théeatf of section 1201 on

encryption research, technology and encryption oreaswithin one year after the

>4 DIP Annual Reports 2003 to 2007.
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enforcement of the DMCA® In this aspect, the Report to Congress preparetiey
US Copyright Office and the National Telecommunmad and Information

Administration (NTIA) pursuant to section 1201(g)@utlined that every concern
expressed about the impact of the TPM provisionssimeport was prospective and
entirely speculative in nature since some of theeptons had not fully become
operative at the time this report was releas€&o it concluded that it is too early to
suggest alternative language or legislative reconuaons of the DMCA at this

time >’ Although this report does not seem to be veryulsaefterms of assessing
and identifying the impacts of the TPM provisiong;learly illustrates that ongoing
monitoring of such impact conducted within a onerygeriod after the enforcement
of the provision may not be long enough to identifg actual impact in practice. So,
a longer period of time after the enforcement ahsprovisions might be helpful in

identifying the actual impact of such provisions.

Similarly, Article 12(1) of the Copyright Directivemphasizes that the
Commission must examine in particular whether Aetig of the Directive confers a
sufficient level of protection and whether actsmitied by law are being adversely
affected by the use of TPM It required that forty-two months after the Diiget
enters into force, and every three years thereatier Commission must submit a
report on the application of the Directive to therépean Parliament and it must
examine the application of Articles 5, 6 and 8hie tight of the development of the

digital market>® The first report on the application of the Copftidirective was

%% Section 1201(g)(5) of the DMCA.

%56 Report to Congress: Joint Study of Section 1204{ghe DMCA (May 2001).
%57 |bid.

%8 Article 12(1) of the European Copyright Directive.

%9 pid.
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released on November 2087 Although this report does not specifically outliaey
impact of the TPM provisions on non-infringing usewer copyright exceptions, it
indicates that since Article 6(4) leaves a largasoee of discretion to member states
in selecting appropriate measures to ensure tleat M provision will not exclude
the users from the benefit of copyright exceptidhsy seem to take a wide range of
different approaches in order to achieve this gelalst of the member states do not
implement the TPM exceptions in Article 6(4) ditgdiut use other methods instead.
For instance, Austria, Czech Republic, and the &hdhds leave it up to the
executive power to act whenever it becomes negesgale other countries, such as
Finland, Denmark, Estonia, Greece, and Hungary, oal mediation or arbitration
proceedings in solving the problefit.Some countries, such as Belgium, Germany,
Spain, and Ireland, offer recourse to the counis,dbhers, such as France, rely on
specific administrative proceedings with decisiensorceable by means of penalty
payments and fine$? Similarly, although the UK approach is the resofitthe
implementation of the obligation under Article 6@ the Copyright Directive, it
does not directly insert Article 6(4) into the pien but rather relies on the
complaints procedure to resolve the impact of tR#F on non-infringing uses.

In summary, the reform of the educational excestiand the development of
the digital copyright protection relating to TPM= a&qually important for Thailand
because without the provisions on the protectiotheflatter, infringers can freely
circumvent the TPMs in order to access or use @gplymworks without paying
royalty fees. As a result, copyright owners wiliveano means of protecting their

works in the digital environment. Thus, in orderetosure that educational materials

0 CEC Report on the application of the Copyrightebtive (2007).
%1 |pid.
%52 | pid.
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can be made available online for long-distance @sgp with appropriate protection,
the introduction of the TPM provisions is very nesary for Thailand. However, it is
important to note that there is an ongoing negotiabn the draft of the Anti-
Counterfeiting Trade Agreement (ACTA), which migiftect my recommendation
and the TPM provisions contained in the FTA sinoe ACTA draft also contains
provisions on TPMS® In this aspect, the US has been working with seveading
partners such as Australia, Canada, the Europedonlamd its 27 member states,
Japan, Mexico, Morocco, New Zealand, SingaporettSKkaorea, and Switzerland, to
negotiate a treaty which aims at combating coueitamy and piracy®* Although
Thailand is not a participant in the ACTA negotatj it is undeniable that the result
of the ACTA negotiation may have some impacts @af®RM provisions in the FTA
since many of participants in the ACTA negotiatiaugh as Australia, Singapore,
and Morocco are countries which have signed FTAR thie US.

The most recent draft of ACTA was released by tBeTuade Representative
(USTR) on April 2013% The provision relevant to the issue discussedhis t
chapter is Article 2.18.5 of the draft, which ragsi each party to provide adequate
legal protection against a violation of a TPM inde@ent of any infringement of
copyright®® The draft of Article 2.18.5 contains two legisl@tioptions. The first
option in this Article provides that each party naaopt exceptions to TPMs so long
as they do not significantly impair the adequacyjeghl protection of those TPMs or
the effectiveness of legal remedies for violatiofishose TPMS®’ If this option is

selected to become part of this Article, then itll vaignificantly affect the

°53 The Draft of the Anti-Counterfeiting Trade AgreeméApril 2010).

%4 USTR Information on ACTA 2010.

%53 | pid.

%% Article 2.18.5 of the Draft of the Anti-Countertieig Trade Agreement (April 2010).

57 Option one in Article 2.18.5 of the Draft of the#hCounterfeiting Trade Agreement (April 2010).
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recommendation in the thesis which is based onddw that all non-infringing uses
under copyright exceptions should be exempted ftben violation of the TPM
provisions because this option only allows the pkoas to be adopted to the extent
that they do not impair the legal protection of THMs.

The second option contained in this Article seemlda more consistent with
the approach recommended in the thesis since itiges that each party must
provide for measures which would safeguard the fiteok certain exceptions and
limitations to copyright in accordance with its iglgtion>®® If this option is chosen
as the main text of Article 2.18.5, then the apphoa the thesis which supports the
idea that all non-infringing uses under copyrigkteptions being exempted from the
violation of the TPM provisions can be applied Babecause this option already
requires the party to provide measures to safegin@rdbenefit of certain exceptions
to copyright in accordance with its national legigin. However, it is impossible to
continue further discussion about this ACTA draéichuse the outcome of the
negotiations is still unpredictable. On the elegitaights management information
(RMIs), the draft of the ACTA also requires eachtpdo provide adequate and
effective legal remedies to protect electronic Risiéswell as allowing each party to
adopt exceptions to the prohibition against theawathor alteration of RMIs, so long
as they do not significantly impair the adequacyegfal protection or effectiveness
of legal remedies for violations of those RMi8.However, this does not have any
effect on the RMI provisions or the recommendatielated to RMIs in this thesis
since the RMI provisions have no conflict with niefringing uses under copyright

exceptions. The issues relating to RMIs will becdssed in the next Chapter.

%% Option two in Article 2.18.5 of the Draft of thenfi-Counterfeiting Trade Agreement (April 2010).
9 Article 2.18.6 and 2.18.7 of the Draft of the A@bunterfeiting Trade Agreement (April 2010).
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Chapter 5
Digital copyright protection II: RMIs

The issue of digital copyright protection is alstated to the provisions on
electronic right management information systems (M Unlike the TPM
provisions, the RMI provisions do not affect or bathe problems with non-
infringing uses under copyright exceptions sinagythnly focus on information that
identifies works and copyright owners. Thus, usema use copyright works for
purpose of research and study under copyright éxrepwithout any problems with
the RMI provisions as long as they leave the RMduoy digital information intact on
the works that they use. Both the UK and US hatreduced a provision to prevent
the removal or alteration of RMIs. However, thes&o provision under the Thai CA
1994 prohibiting the removal or alteration of thBIR because at the time the Act
was made such technologies were not widely usethenThai education sector.
Hence, it is not yet illegal for infringers in Thand to remove or alter the RMIs.
Nevertheless, all this is going to be changed ksxahe Thai Government is
considering signing the prospective FTA with the @8d joining the WIPO
Copyright Treaty (WCT), both of which contain prsigns on the protection of
RMIs.

I have already mentioned in Chapters 2 and 3 tleaketlucational exceptions
in the Thai CA 1994 do not support the moral righbe recognized as an author of a
work under Article 6bis of the Berne Conventioncgirthey allow the reproduction
and uses of copyright works for educational purpdsebe done without sufficient
acknowledgment. Hence, in Chapter 3 | recommeneriios of the requirement of

sufficient acknowledgement into educational exaagtiin the CA 1994. In order to
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ensure consistency of approach, | recommend teanh#ertion of the requirement of
sufficient acknowledgement into the educational eptions recommended in
Chapter 3 must be done together with the introdactf the provisions on the
protection of RMIs which are also very importantsumpporting moral rights in the
digital context. If the educational exceptions a@adended to allow educational
institutions and teachers to make copyright mate@@ailable online for distance
education purposes, the RMIs that can be usecetdifgd copyright owners and track
down the infringers in the digital environment wakcome more important than ever.
Harbert believes that the RMI which contains infatibn about copyright owners
and the works is very important for distributing k® in the digital environment
because authors normally rely upon continuing ifieation in order to build their
reputation, careers and incorf& Thus, the RMI provision is not only a sufficient
source of moral rights but is also an importanp stevards the recognition of moral
rights in the digital environmenf! With the changes to copyright exceptions and the
introduction of the RMI provisions, moral rights bbe recognized as a creator of the
works can be protected in both hard-copy and digdatexts.

This chapter discusses RMI issues and is divided three sections. In
section 5.1, | consider the definition of RMI angem point out the important
function of RMI in protecting moral rights, identihg authors and preventing illegal
activities in the digital environment. Section ®2amines the standard of the RMI
provisions in the US FTAs and illustrates that @lthh the RMI standard in the
FTAs is lower than that of the US DMCA, it seemgrteet the minimum standard of

RMI protection under the WCT. Section 5.3 emphasibat even though the RMI

% Harbert 2005, at 138.
" Schlachter 1997, at 32.
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provisions in the FTAs have already met the minimatandard, some changes and
clarifications can still be made to such provisiam®rder to allow them to function
more effectively. This section recommends sevenahges to the provisions in the
FTA such as clarifications of the term ‘without laoitity’, and the insertion of the

term ‘electronic RMI’ into the definition of RMI ithe FTA.

5.1) The need for the RMI provisions in the digital environment

The electronic rights management information sys{&WlIs) is formally
known as Copyright Management Information (CMIXe US but in this thesis we
call it ‘RMIs’. RMI is information that identifiescopyright works, authors and
copyright owners but may also include terms andditmms of use associated with
the copyright works or the details of a licencesatty granted, or the information
about how a licence can be obtained and what donditre required/? RMIs may
also comprise a hyperlink or link to a central Bate or websites which contain
more information about copyright works, or it mighke a form of digital numbers
or codes representing information which identifg thork, author, copyright owners
or information relating to the terms and conditiofisise of the work or other subject
matter (similar to the ISBN numbers used as thatifieation system for books)?
Since RMI contains information about copyright werknd copyright owners, it is
very important for the electronic distribution atiee circulating of the works in the
digital environment because it facilitates the ekafor copyright owners and

publishers’™

"2 |FP| Report on the protection of RMIs 2003, at 1.
3 Koempel 2005, at 240; See also Nimmer 1999, at 436AC Annual Report 2009; and
International DOI Foundation Report on RMIs 1998.
" Gervais 2001, at 87, 89; See also Internationdl Esdindation Information on DOI system 2010.

224



RMIs can help copyright owners to protect theirlegive rights and track
such illegal activities in the digital environmeRtofessor MacQueen indicates that
RMiIs can be ‘tags’ or ‘fingerprints’ included in mies of digital copyright works,
enabling them to be traced and identified elect@iy wherever the work may be in
use>’® Hence, RMIs can be used to track illegal actisiiie the digital environment.
For example, RMIs such as digital watermarks candassl for evidentiary purposes
in order to prove that the copy was derived fromidentifiable source rather than
being an independent creation, while some RMIs magtain an evidentiary
function which aims at proving the alteration o tlvork, image or other digital
content’® Importantly, such illegal activities in relating the removal and alteration
of RMI must be prohibited under the RMI provisiookthe Copyright Directive
because such activities can undermine the funciiprmf the European internal

market. As Recital 56 states:

‘There is, however, the danger that illegal adegtmight be
carried out in order to remove or alter the eleutra@opyright-
management information attached to it, or otherwise
distribute, import for distribution, broadcast, aoomicate to the
public or make available to the public works orestprotected
subject-matter from which such information has besmoved
without authority. In order to avoid fragmenteddegpproaches
that could potentially hinder the functioning ofethnternal
market, there is a need to provide for harmonisegdall
protection against any of these activiti2s.’

Nevertheless, it is important to note that if siRklIs as watermarks only
function as a technique simply affixing the infotroa to the works and providing
evidence of alterations but not carrying any idgmtg information about copyright

works, then it could not be protected under the RMVisions because the RMI only

"> MacQueen et al., 2007, at 190; See also MacQ2689, at 205.
> Qurkirk 1999, at 5.
>"" Recital 56 of the European Copyright Directive.
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protects the information about the works, not taehhique’’® This is because the
idea behind protecting the RMI is to protect thi@imation and data itself. The only
significant act is the removal or alteration of thkentifying information about
copyright works. This makes RMI protection differdnom its TPM counterpart
where the technique itself is protected. If theedefaint did not remove or alter any
information attached to copyright works but onigdrto defeat the technique and the
protection scheme that affixes such informatiordigntal works, then it would not
result in violation of the RMI provision. Hence, RMuch as a watermark which
provides evidence of alterations of the works malsio include some digital
identifying information such as the title of the kpauthors, copyright owners, or

identifying numbers, in order to be protected urttierRMI provisions.®

RMI is not only important in protecting exclusivighits of copyright owners
and the functioning of the internal market but atecessary in protecting the moral
rights of copyright owners. Moral rights are difat from exclusive rights which
focus on economic advantage of the author, becaesal rights aim to protect the
dignity of the author even when he is no longer dimmer of the copyright. Moral
rights generally include the rights of attributiand integrity. Both are recognized
under Article 6bis of the Berne Convention, whiglvpdes that ‘the author has the
right to claim authorship of the work and to objéztany distortion, mutilation or
other modification of, or other derogatory actiorrélation to, the said work, which
would be prejudicial to his honour or reputatid??.This article has been fully

implemented in section 18 of the Thai CA 1994, Wwhprovides the protection of

°78 Grossman 2005, at 366.
> Kelly v. Arriba Soft Corp.77 F. Supp. 2d 1116 (C.D. Cal 1999).
%80 Article 6bis of the Berne Convention.
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moral rights to all types of copyright works. Fjr8te section recognizes the right of
attribution by providing that the author of a cagist work is entitled to identify

himself as the author of such copyright works eatter the transfer of his exclusive
rights in that work to anothé&f! The right of attribution is sometime referred ® a
the right of paternity. This right enables the aushto claim the authorship of their
creation and thus oblige others to communicatedten their name. With this right,

the author can demand that licensees, assigneestlaexd acknowledge him as the
author whenever his works are published or madevkrio the public. Second, the
section recognizes the right of integrity by indicg that the author of a copyright
work can prohibit the assignee or any other persom distorting, shortening,

adapting or doing anything with the work to theesttthat such act would cause
damage to the reputation or dignity of the auffidiThis right entitles authors to

oppose any alteration or distortion of their wotkat prejudices their reputation.
With this right, the author can require others tmpssuch adaptation, distortion or
any acts detrimental to his honour or reputati@tti®n 18 of the Thai CA 1994 also
extends the scope of moral right protection atterdeath of the author by providing
that the heir of the author is entitled to enfamaral rights through the entire term of

copyright protection.

RMI plays an important role in protecting both tineral right of attribution
and the moral right of integrity. For example, thwral right of attribution is
protected under the RMI provisions in all US FTAechuse by defining the term
‘RMI’ to include the name of the author and the yraght owners, these provisions

prohibit the removal of the name of the author #mal distribution of copies from

%81 Section 18 of the Thai CA 1994.
%82 | pid.
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which the author’'s name have been rema¥ath other words, a right of the author
to be named is recognized. Thus, the report ofltkernational Federation of the
Phonographic Industry (IFPI) acknowledged that Bl provision frequently
serves as a means of compliance with the moral agttribution®®*

Not only does the RMI provision support the morght of attribution but it
also promotes the moral right of integrity in theriss against alterations that
damage the reputation of the author by ensurinigcibyaies of the work distributed in
the digital environment have the same content astlginal first publicly released
by the authoP® In practice, RMIs can be intentionally alteredtivo ways. The
direct way is by changing the text of the informati while the indirect way is by
changing the work to which the information appkesthat the information no longer
accurately describes the wof. These unauthorized alterations to a work’s costent
can threaten the credibility of both the document the author’s reputation; so the
RMI provision is essential in ensuring that infotrma about the works and
copyright owners is accurate and reliabie.Importantly, by preventing the
distribution of copies from which information hagdm removed or altered and
prohibiting the alteration or removal of the infation about the works and
copyright owners, the RMI provisions give usersfm@ance in the authenticity of the
source of a work and its contefit. This is very necessary for the dissemination of

the works in the online environment, where the tdlgcontent of the works can

°83 Ginsburg 2001, at 10.

°%4|FP| Report on the protection of RMIs 2003, at 1.

%% Ginsburg 2001, at 11. See also Dusollier 200384t

%% Section 15(1) of the CA 1994,

%7 Some commentators suggested that Copyright Offegulations should help to ensure the

authenticity of the works by requiring that the Riust include a statement that the work made
available to the public corresponds in contenthe work as created and such regulation should
require that any subsequent alterations to the waukt be disclosed if they are authorized by the
copyright owners. See Ginsburg 2001, at 10 and 12.

*%8 |FP| Report on the protection of RMIs 2003, at 1.
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easily be changed, mutilated, misappropriated, osipred and then distributed
without the consent of the copyright owner. Withaé protection of RMI, the
manipulation of information contained in the digi#&rks including the information
about the conditions of uses could be done freely this could lead the users to

draw wrong conclusions about permitted uses uncdemgding agreements.

Nevertheless, although the moral right is recoghiag the RMI provisions,
its application is not autonomous as ‘a complet sgif-supporting moral right’ as
per the Berne Conventigf® The moral right in the RMI provisions mainly redie
and depends on economic right infringement, sinostrRMI provisions will only
apply if the removal or alteration of the RMI fagites such infringement’ For
instance, Article 12 of the WCT requires contragtparties to prohibit unauthorized
removal or alteration of RMI when a person knowshas reasonable grounds to
know that such removal or alteration will induceable, facilitate or conceal an
infringement of any right covered by the Treatyhyr the Berne Conventioli-
These RMI provisions intend to protect any rightered by the WCT and the Berne
Convention, including moral rights, from the rembaad alteration of RMI. Similar
terms and conditions also appear in Article 7 ef @opyright Directive and the RMI
provisions of the US FTA%? Similarly, section 1202 of the DMCA requires tlat

person must know or have reasonable grounds to khatvhis act will induce or

*% pusollier 2003, at 389.

%% |pjd.

*% Article 12 of the WCT.

%92 Article 7 of the Copyright Directive requires thaperson must know or have reasonable grounds
to know that such acts facilitate ‘an infringemehtiny copyright or any rights related to copyrigist
provided by law or of the sui generis right prodder in Chapter IIl of Directive 96/9/EC’. Also,
most RMI provisions in the US FTAs also requiretthgerson without authority must know or have
reasonable grounds to know that such act will itaté ‘an infringement of any copyright or related
right’. (Article 17.4(8)(c) of the Australia-US FTAArticle 16.4(8)(b) of Singapore-US FTA and
Article 17.7(6)(b) of the Chile-US FTA).
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facilitate ‘an infringement of any right under thide’.>%* It is clear that most RMI
provisions are tied directly to the existence ofafid right under national copyright
laws or international copyright treaties so thatytiwill allow for the removal or
alteration of such RMI if the legal protection farch work is non-existent? Hence,
it must be shown to the court that such removalt@ration of the RMI facilitates
infringements of copyright or other rights suchhasral rights.

If the RMI provision in the US FTAs is implementad Thailand, this
concept will also be applied, which means that quadvisions will take effect when
there is clear evidence that such removal or &iteraof the RMI facilitates
infringement of copyright or any other rights untlee Thai CA 1994. But, if there is
no evidence that such removal or alteration of Rl facilitates infringement of
copyright or any other rights such as moral rigtiien there will be no violation of
these RMI provisions even if a person wilfully ints to violate moral right
principles by removing the RMI identifying the aatHfrom the works. Nevertheless,
such problems or circumstances could rarely happéiailand because the claims
for moral right protection in section 18 of the C®94 and those of copyright
infringement in sections 15 and 27 of the CA 1994 wery broad. So these
provisions increase the chance of satisfying thguirement that such act of
alteration of RMI must constitute infringement aipgright or other rights under the
Copyright Act.

In this aspect, section 15 of the Thai CA 1994 mes that the copyright
owner has the exclusive rights of reproduction dapgation and this section is

operated in connection with section 27 which presithat ‘any of the following acts

%3 Section 1202(b) of the US DMCA.
% Nimmer 1999, at 436.
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against a copyright work without the permissionagtordance with Section 15(5)
shall be deemed an infringement of copyright: @)roduction or adaptatior’>
This means that the exclusive right to alterationadaptation of copyright work
resides with the copyright owner since these prongrequire the prior permission
of the copyright owners before any alteration oamdtion can be done to the
copyright works. Such alteration or adaptation afopyright work could result in
copyright infringement under the Thai CA 1994 iétbopyright owner did not give
prior consent. However, only the copyright ownend #eir licensees could benefit
from the protection under sections 15 and 27; batauthors who already sell their
copyright works to others and are no longer copyrigwners cannot benefit from
these provisions. This means that if the author thedcopyright owner are not the
same person, then any alteration or adaptation thélprior permission of the latter
could not result in copyright infringement undectsens 15 and 27. For instance, the
author is often not the copyright owner in casetloé work created under a
commission. Section 10 of the Thai CA 1994 providespyright in the work
created in the course of commission vests uporetmgloyer unless the author and
the employer have agreed otherwiS&'In such case, if any alteration is done with
the prior permission of the employer who is a cagyr owner, then the author
cannot rely on copyright infringement provisionsiections 15 and 27.

Although alteration with the permission of copytigiwners could not result
in copyright infringement under sections 15 andtBé, authors can still rely on the
moral right provision in section 18. Any alteratiam adaptation with the prior

permission of copyright owners could still be iredch of the moral right provision

% Section 27(1) of the Thai CA 1994.
%9 Section 10 of the Thai CA 1994.
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in section 18 if it causes damage to the reputatiodignity of the author. This is
because section 18 extends the scope of morasnghtection to the period after the
transfer of his exclusive rights in that work toodrer. Consequently, if a person
removes RMI such as the author's name from a wibrdn it will constitute an
infringement of moral rights under section 18 andtlze same time it will
automatically meet the requirement that such adtrfacilitate an infringement of
any rights under the Copyright Act. This also appéa the RMI provisions in most
US FTAs even if such act does not facilitate caghyriinfringement®” Hence, the
introduction of the prospective RMI provisions irhailand will promote the

protection of moral rights of attribution and intiégin the digital environment.

5.2) The standard of the RMI provisions

In this section, | point out two important aspeafishe RMI provisions in the
FTASs. First, the standard of the RMI protection einthe US FTAs is lower than the
standard of the RMI protection under the US DMCAc@&d, although the standard
is lower than that of the US DMCA, it is good enbugr Thailand because it meets
the minimum standard of RMI protection under Aaid2 of the WIPO Copyright
Treaty (WCT). This standard of RMI protection iser@ant for Thailand because all
US FTAs require the contracting parties to ratifig amplement the WCT as the first
international agreement which provided the protecfor RMI, aimed at protecting
the new technical methods for identification of theork. Importantly, the
implementation of the WCT in the US resulted in BMdCA provisions, which were

later used as a model for the RMI provisions in 8 FTAs>? Similarly, the RMI

97 Article 17.4(8)(c) of the Australia-US FTA; Artiel16.4(8)(b) of Singapore-US FTA; and Atrticle
17.7(6)(b) of the Chile-US FTA.
% Dusollier 1999, at 299.
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provision of the WCT was also embodied in Articlefihe Copyright Directive and
this Directive had been implemented in the UK iatie® 296ZG of the CDPA 1988.
It is likely that the prospective Thailand-US FTAowd also require Thailand to
ratify the WCT and that the RMI provisions in th@gpective Thailand-US FTA are
likely to be modelled after one of the previous B$As, which come from
subsection (b) of section 1202 of the DMCA.
In general, the FTAs divide the RMI prohibitionarthree parts:

1) a person who knowingly removes or alters any BMiuld be liable;

2) a person who distributes or imports for disttitm RMI knowing that

the RMI has been removed or altered without autyyshould be liable;

3) a person who distributes to the public, impdis distribution,

broadcasts, communicates, or makes available tqtidic copies of

works, knowing that RMI has been removed or altevétout authority,

should be liablé?®

In order to be liable under these RMI provisionqgeason must act without

authority and knowing or having reasonable grouedknow that it would induce,
enable, facilitate or conceal copyright infringem®A Although the RMI provisions
in most US FTAs were modelled after section 1202hef DMCA, the standard of
the RMI provisions in the FTAs is lower and narrowkan that of the DMCA
because it only incorporates subsection (b) busnbsection (a) of section 1202. In
this vein, the RMI protection in section 1202 oé thMCA contains two important
subsections (subsection (a) dealing with false RMig subsection (b) dealing with

removal or alteration of RMIs).

9 Article 17.4(8)(a) of the Australia-US FTA; Artil16.4(8)(a) of Singapore-US FTA; and Article
17.7(6)(a) of the Chile-US FTA.
690 | pid.
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Subsection (a) of section 1202 prohibits a persom fproviding RMI that is
false as well as preventing a person from distmigudr importing for distribution
RMI that is fals€® In order to be liable under this subsection, spetson must act
with the intention to induce, enable, facilitate oonceal infringement. This
subsection is different from subsection (b) whicbhibits the removal or alteration
of the RMI without authority in three different wayFirst, it prohibits the intentional
removal or alteration of RMI such as the creatar®sne or copyright date from
copyright works without the authority of the comgtt owner or the laRf? Second,
it forbids the distribution or importation for digtution of RMI knowing that the
RMI has been removed or altered without authdfityEinally, it prohibits a person
from distributing, importing for distribution, oruplicly performing works or copies
of works knowing that RMI has been removed or aeliewithout authority It also
emphasizes that liability under this subsectionuireg that the act of a person must
be done with knowledge or with reasonable groundknbw that it will induce or
facilitate an infringement.

Since the RMI provisions in the US FTAs are modkbdter subsection (b)
of section 1202 only, it does not prohibit a perémm providing and distributing
RMI that is false. This means that the attachméfdlse information relative to RMI
will be in breach of subsection (a) of section 120#the DMCA but not be in breach
of the RMI provisions in the FTAs. The reason facls a high standard of RMI
protection in the US DMCA is because it aims athgsting all form of

manipulation of RMIs. The International Federatioh Phonographic Industries

601 Section 1202(a)(1) and (2) of the US DMCA.
692 Section 1202(b)(1) of the US DMCA.
693 Section 1202(b)(2) of the US DMCA.
894 Section 1202(b)(3) of the US DMCA.
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(IFPI) in the US observed in its report of 2003ttefiective RMI provisions should
explicitly mention both ‘the unauthorised removataalteration of RMI' as well as
‘the unauthorised addition of informatiof?® In this vein, the prohibition on the
unauthorised addition of information is as impottas the prohibition on the
unauthorised removal and alteration of RMI, becawsauthorised additions could
have effect on the copyright owners equivalenthte tinauthorised removal and
alteration of RMI, since it can mislead the useb®w the permitted uses and
conditions of use as well as discouraging the Gig&i by copyright owner§®
However, although the standard of the RMI proteciio the FTAs is lower
than that of the US DMCA, it seems to be enoughabse it already meets the
minimum standard of the RMI protection under Aridl2 of the WCT. For example,
the RMI provisions in Article 12 of the WCT do nptohibit the use of false
information relative to RMI in the same way as thas the FTAs. Also, the RMI
provisions in Article 12 of the WCT provide protect for RMIs in two ways, which
also appear in the FTAs. First, they provide pribdacfor RMI against a person, who
knowingly and without authority, removes or altegkectronic RMI which is
associated with a copy of a copyright work or appea connection with the
communication to the public of a copyright wPk This prohibition on the removal
and alteration of RMI is very similar to the RMIguisions in the FTAs. Importantly,
they contain the same knowledge requirement afkilé provisions in the FTAsS
because they also require that in order to bediallder these provisions, a person

must know or have reasonable grounds to know tnzt a removal or alteration of

%95 |FP| Report on the protection of RMIs 2003, at 2.
698 | pid.

897 Article 12(1)(i) of the WCT; Section 296ZG(1)(a)ca(b) of the CDPA 1988; and Article 7(1) of
the European Copyright Directive.
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RMI could induce or facilitate an infringement afyacopyright or any rights related
to copyright as provided by 1af#® Second, they provide protection for RMI against
a person who knowingly and without authority, dimites, imports for distribution
or communicates to the public works or copies ofkedrom which electronic RMI
has been removed or altered without auth8fyin order to be liable under these
provisions, a person must know or have reasonatdend to know that such
distribution, importation for distribution or commigation of works, which the RMI
has been removed or altered, would induce or fat@li an infringement of
copyright®® Importantly, the condition which requires that IsuBRMI must be
associated with the copies, or appear in conneatitim the communication to the
public of the work which appears in the definitiointhe RMI in most US FTAs, also

appears in these provisiofg.

Nevertheless, these RMI provisions have one thingoimmon: they do not
require the copyright owners to attach RMI to cepod the works. For example,
Article 12(2) of the WCT states that RMI means mifation which identifies the
work, the author of the work, or the owner of aight in the work and any numbers
or codes that represent such information when drtjiese items of information is
attached to a copy of a work but it does not regthat the copyright owners must
attach RMI to copies of the works. Similarly, th&1Rprovisions in all US FTAs

state clearly that the provision will not oblige@ntracting party to require the owner

%98 Article 12(1)(i) of the WCT; Section 296ZG(1)(bj the CDPA 1988; and the final paragraph of
Article 7(1) of the European Copyright Directive.

699 Article 12(1)(ii) of the WCT; Section 296ZG(2) dfie CDPA 1988; and Article 7(1) of the

European Copyright Directive.

610 Article 12(1)(ii) of the WCT; the final paragrapif Section 2962G(2) of the CDPA 1988; and the
final paragraph of Article 7(1) of the European @aght Directive.

611 Article 17.4(8)(c) of the Australia-US FTA; Artiel16.4(8)(b) of Singapore-US FTA; and Atrticle
17.7(6)(b) of the Chile-US FTA.
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of any right in the works to attach RMI to copidstlve works or to cause RMI to
appear in connection with a communication of thekdi&? The WIPO observed that
the reason for not creating such an obligationeisaise it does not want to impose
formalities which would impede the enjoyment ofntsgy and would be against the

principle of not requiring formalities for copyrigprotection®*®

I would suggest that Thailand follow the standafdRMI protection in the
previous FTAs because that already meets the mmistandard under the WCT. If
Thailand chooses to follow the US standard in thA by extending the scope of
protection to cover a person who provides and idiges the false RMI, it would
increase the burden of the enforcement of suchigicov The enforcement of the
prohibition on the removal or alteration of RMI aéis hard enough for Thailand
because the Thai Government does not have enoudgebuo spend on law
enforcement and is currently lacking in expertisenew digital technologies. This is
going to be a major problem. One example can be sem the enforcement of the
Computer Crime Act 2007, which appears to be im#ffe in practice because the
government officer cannot even catch a computekdrawho broke the security
protection for the computer database of the Mipistof Information and
Communication Technology (MICT) in July 208%. After the incident, the minister
of the MICT accepted that the government does awé lenough experts and tools to
track down computer hackers and also not enougipavegr to monitor the security
system of the MICT all the time. News about viaatiof the Computer Crime Act

appears in the newspapers regularly and the gowrisi still stuck with finding the

%12 The final paragraph of Article 17.4(8)(c) of theidralia-US FTA; Article 16.4(8)(b) of Singapore-
US FTA; and Article 17.7(6)(b) of the Chile-US AT

3 The Agreed Statement concerning the WIPO Copyifigaaty from Dusollier 2003, at 380.

%14 Treerutkuarkul 2007, at 1-3.
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way to enforce this law effectively. Thereforejstnecessary to make sure that the
RMI provisions in the prospective FTA will not patore burdens on the Thai
Government than necessary to satisfy the standdRiid protection under the WCT

and the average standard under those US FTAs.

5.3) The needs for changes and clarifications of th e RMI provisions in

the FTA

Although the standard of the RMI protection in #iBAs is good enough for
Thailand, some changes and clarifications arerst#ided in order to allow the RMI
provisions to function effectively in practice. HEn this section recommends that
several changes and clarifications should be madthé RMI provisions in the
prospective FTA. First, | consider the definitiointlee RMI in several FTAs and than
recommend that the definition of RMI should be dwehand clarified in order to
ensure that the scope of the RMI provisions is nuaen¢ain and easier to enforce.
Second, | consider the intent and knowledge remerds in section 1202 of the US
DMCA and recommend that the intent requirement,ctvfdoes not appear in the
RMI provisions in the FTAs, should be inserted heseait can help to narrow the
scope of the liability under the RMI provisions.ighvill make the RMI provision
less problematic. Third, | illustrate that the Righovisions are different from the
TPM provisions because they do not have a problé&m mon-infringing uses under
copyright exceptions, and then suggest that tha testhout authority’ in the RMI
provisions in the FTAs should not be interpretedltow the copyright exceptions to
apply in the RMI context because such interpretatvould lead to further problems.
In this section, | consider the exception to criahiprocedures and penalties in the

RMI provisions in the FTAs and indicate that thiception is very useful for the
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Thai education sector since it can protect the &ilugal institution and non-profit
library in Thailand from criminal liability undehe RMI provisions, especially at the

early stage of the implementation of the FTAs.

5.3.1) Proposed changes to the definition of RMI in the FTA

In order to be liable under the RMI provisions,oimhation which has been
removed or altered must fall under the definitidrRI first. In general, most US
FTAs seem to define the term RMI in the same waydivyding the concept into
three categories: ‘(i) information which identifiea work, performance, or
phonogram; the author of the work; the performethef performance; the producer
of the phonogram; or the owner of any right in thverk, performance, or
phonogram; or (ii) information about the terms andditions of the use of the work,
performance, or phonogram; or (iii) any numberscodes that represent such
information’®*> A similar definition of RMI can be seen in Article2(2) of the
WCT: ‘information which identifies the work, the thor of the work, the owner of
any right in the work, or information about thentsr and conditions of use of the
work, and any numbers or codes that representiatmimation’ #*°

Another similarity is that the second paragraptihef RMI definition in the
FTAs requires that in order to be qualified as Rafly of these items of information
should be attached to a copy of the work, perfogaaor phonogram or appear in

connection with the communication or making avdéatl a work, performance, or

phonogram to the publf/ This requirement also appears in the definitioRbfl in

®15 The final paragraph of Article 17.4(8)(c) of thestralia-US FTA; Article 16.4(8)(b) of Singapore-
US FTA; and Article 17.7(6)(b) of the Chile-US FTA.

61 Article 12(2) of the WCT.

%17 The final paragraph of Article 17.4(8)(c) of theidralia-US FTA; Article 16.4(8)(b) of Singapore-
US FTA; and Article 17.7(6)(b) of the Chile-US AT
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the WCT which further requires the RMI provisiondpply only if ‘any of these
items of information is attached to a copy of a kvor appears in connection with
the communication of a work to the publi¢®. Such requirement also appears in
section 1202(c) of the US DMCA which defines theme&RMI' as information
conveyed in connection with copies of a work omptiigs of a work, including in
digital form2* Hence, all RMI provisions have one thing in commibrey will not
protect information not considered as RMI and saébrmation is not considered as
RMI if a person does not use it in connection wahcopyright work. Such
information will not be protected by the RMI prowss even though it might be

protected under other law&

Not only do the definitions of the RMI in the FTAseet the general standard
of the WCT but they also satisfy all recommendatiam the IFPI report of 2003,
which suggested that the definition must includhe ‘tequired categories of protected
information’ such as information on works; infornegt on the identity of the author
or copyright owners; or information on the termsl aonditions of use¥* Also, the
definition should indicate that the information rhbge attached to a work or appear
in connection with any type of use including thencounicating or making available
to the public®®® Since the RMI definitions in the FTA contain bate required
categories of protected information and the requémt that such information must
be attached to the work or appear in connectioh tie use of work, they clearly

meet the IFPI's expected standard. Similarly, Diissobbserves that the scope of

®8Article 12(2) of the WCT; Similar provision can albe seen in the final paragraph of Article 7(2)
of the European Copyright Directive.

619 Section 1202(c) of the US DMCA.

620 ys Senate Report on DMCA No. 105-190 (1998).

%21 |EP| Report on the protection of RMIs 2003, at 2.

%22 |bid.
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these definitions is already broad enough to cavgrelement identifying the work,

the author, copyright owners, the conditions of asd any information about the
object, subject, and content of the copyright o ®?® For example, the phrase
‘terms and conditions of use of the work’ in thefigi@on could include the

electronic licences, which have become an essqpdidl of the distribution of the

digital copyright works on the internet. The phras@ also cover copyright notices
attached to copies of the work or any notice infagrthe users about their rights,
and authorizations or restrictions on §§eConsequently, the removal or alteration
of an electronic licence would result in violatiohthe RMI provision, as also the
distribution of an unauthorized edition or copiédmital works whose licence has

been removed or altered.

Nevertheless, although these definitions of RMItie FTAsS meet the
standard of the WCT and are already broad enouglcot@er many types of
information on copyright works, there are still ssnmprovements and changes
which should be made. Study of the US DMCA give=aglabout how the definition
of RMI in the prospective Thailand-US FTA should ibgroved in order to make
the scope of the provision more certain and easieenforce. In this vein, the
definition of RMI in section 1202(c) consists ofs8bsections. Subsection 1 to 6 of
section 1202(c) in DMCA contain categories and sypé information similar to
those in the WCT, but seems to be more specifio tnay other model since it

enumerates an exhaustive list of information topbstected as RMi* There are

®23 Dysollier 2003, at 381.

624 Nimmer 1999, at 436; See also Dusollier 200384t 3

625 Section 1202(c) of the US DMCA provides that tHdlRnay constitute any of the following:
1) the information identifying the work includinge information in a notice of copyright;

2) the name and other identifying information abibatt author of the work;

241



three major differences which make the RMI defamtin the DMCA better than any
other model.

The first feature is in subsection (7) of secti@®2(c) which provides that
RMI may constitute identifying numbers or symbaerring to such information or
links to such information. Dusollier observes thias subsection, which refers to
links to relevant information including hyperlinks RMI, makes the RMI definition
in the DMCA better than those in other models sashthe FTAs and WC¥° He
points out that a good construction of the RMI digfon should include links,
hyperlinks, and any other information that enabldsectly or indirectly, the
identification of the work, its copyright owner, dhe terms of us&’ Thus, |
recommend that this feature in subsection (7) cfize 1202 (c) of the DMCA
should be inserted into the RMI provisions in tihespective FTA in order to ensure
that the scope of the RMI provisions can coverdirdad hyperlinks to relevant
information on copyright works as well.

The second feature of the RMI definition in the DM@hich should be
inserted in the prospective FTA is in subsectioh ¢8 section 1202(c). This
subsection clearly indicates that RMI may includehs other information as the
Register of Copyrights may prescribe by regulatidhis subsection is unique

because it empowers the US Copyright Office to gflee any other information as

3) the name and other identifying information abthé copyright owner of the work including the
information in a notice of copyright;

4) the name and other identifying information ab@ierformer whose performance is fixed in a work
other than an audiovisual work;

5) the name and other identifying information abawtriter, performer, or director who is credited i
the audiovisual work;

6) terms and conditions for use of the work;

7) identifying numbers or symbols referring to simformation or links to such information;

8) such other information as the Register of Caphyts may prescribe by regulation.

See more details in Ourkirk 1999, at 5; and Dusp003, at 384.

°2% Dusollier 2003, at 381.

%27 |bid.
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RMI by regulation. The provision, which is equivalgo subsection (8), does not
appear in the definition of RMI in the WCT or th&&FTAs. This function is very
useful in term of technological development becatuasiows the provision to adapt
to new RMI technologies in the future. For exampihe, Register of Copyrights can
extend the scope of the RMI provisions to cover ngywes of identification
information or any information which does not geé¢ntioned in the current RMI
definition.

However, subsection (8) explicitly excludes infotioa concerning users of
works by stipulating that that the Register of Quagyts may not require any
information concerning the user of a copyright warkless it is allowed by
regulation. This is consistent with the final featun the first paragraph of section
1202(c), which provides that RMI means any of thieofving information conveyed
in connection with copies of a work including irgdal form, ‘except that such term
does not include any personally identifying infotroa about a user of a work or of
a copy, phonorecord, performance, or display ofcekir’®® This means that any
information about the use of copyright works or apgrsonally identifying
information about a user of a work cannot be careid as RMI and thus, could not
be protected under the RMI provisions. For exampltermarks may not qualify as
RMI under section 1202 if they include an identifibat links to a specific user or
usage informatiofi?°

Nevertheless, this useful feature of the DMCA doed appear in the
definitions of RMI in the US FTAs such as Singap@astralia and Chile FTAs. So

| recommend that the definition of RMI in the prespve RMI provisions should

%28 The first paragraph of Section 1202(C) of the USTA.
62 US H.R. Report 105-551 Part 1 (1998).

243



explicitly exclude any personally identifying infoation concerning users of works
from the scope of the RMI protection in order totpct the privacy interest of the
users and consumers. Without this feature, the RMVisions could potentially
undermine individual privacy. As | have mentionetlier, RMIs help not only in
indicating attribution, creation and ownership apgright works but also in enabling
tracing and monitoring of works’ usage or informatiabout the usef&® This is
based on the ability of RMI to generate and mamtacords of consumption
behaviour by usef® For example, RMIs can be used to capture a remfondhat the
users actually looked at or copied as well as oiffermation related to users and
their identity®*? The information relating to consumption patternshaviour and
personal preferences of the users which is autoaiticollected by the technical
features of the RMI can be used or sold to sometse¥>® Hence, RMIs could pose
an enormous threat to individual privacy and peatdata protection.

By emphasizing in the definition that RMI does muotlude any personally
identifying information about a user of a work, tBMCA excludes tracking or
usage information from the scope of RMI protectaord removes the threat of the
RMI to individual privacy®®** This is different from other RMI provisions in the
WCT, the Copyright Directive and UK CDPA 1988 whialp not exclude
information about the usage of copyright works frdme definition of RMIs. This
does not mean that the privacy and personal infoomas un-protected in EU and
UK. In this aspect, the Copyright Directive alsa@agnized that the RMI could

potentially threaten individual privacy apérsonal data protection, so it refers to the

%30S Senate Report on DMCA No. 105-190 (1998).
631 Cohen 1997, at 170.

%32 |bid at 171.

%33 |bid.

34US H.R. Report 105-551 Part 1 (1998).
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protection of privacy in relation to the RMI in Rt 57. According to this Recital,
RMI systems could process personal data about tmsummption patterns of
protected subject-matter by individuals and allawtfacing of online activity, so it
requires that these technical means, in their feahfunctions, should incorporate
privacy safeguards in accordance with the Persbatd Protection Directive (PDP

Directive) ®°

This is also consistent with Article 9 of the Cagiat Directive which
states that ‘this Directive shall be without pregadto provisions concerning in
particular...data protection and privacy’>’ Recital 57 and Article 9 make clear that
RMI provision must respect the PDP Directive, whixbtects personal data such as
name, address, identification numbers and persioi@mation against unlawful
processing.

Pursuant to the PDP Directive, if information idlected without the consent
of the users, then it is in breach of the Articlewhich provides that personal data
may be processed only if the data subject has uigaimbsly given his consefit’
This PDP Directive is implemented in the UK as ihata Protection Act (DPA)
1998. Although the PDP Directive and the UK DPA guee the right to privacy of
users in the online environment, there is nothm¢hese laws that enables the users
to remove RMI even if it is necessary for protegtiheir personal data or individual
privacy. These UK laws could impose some limitasidn the RMI provisions in
respect of the privacy concern, but it is likelptthhe RMI system which allows for

the tracing of online behaviour and consumptiornigoas of individuals could still be

protected under the RMI provisions.

63 Recital 57 of the Directive 95/46/EC of the Eurapd®arliament and of the Council of 24 October
1995 on the protection of individuals with regacdthe processing of personal data and the free
movement of such data.

636 Article 9 of the European Copyright Directive.

837 Article 7(a) of the PDP Directive.
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In contrast, the US has no comprehensive datagtimtelegislatior®>® This
also causes a problem for the US because the utttiod of the PDP Directive has
restricted the ability of US organisations to ergag transactions with their
European counterparts since it prohibits the temsff personal data to non-
European Union nations that do not meet the Europadequacy’ standard for
privacy protectior?>° Consequently, the US Department of Commerce dpedlthe
‘safe harbour’ system in consultation with the Eagan Commission and this system
offers a method by which US organisations can cgmijith the Directive, approved
by the EU in 2006%° However, the decision by US organizations to etitersafe
harbour is entirely voluntary and the DepartmenCofmmerce maintains a list of the
organizations that comply with the safe harboueguirement§** The situation in
Thailand is very similar to the US. Currently, altigh Thailand has the Official
Information Act 1997, it only provides data protentto information or data in the
possession of the Thai government authorftféghis means that there is no specific

law or regulation on data protection for the privaectof*?

However, it is likely that Thailand will follow thEU and UK approaches on
data protection. Currently, there is a draft lawbData Protection’ which has already
been approved by the Council of State and is bengressed in the Thai
Parliamenf** The Thai Government attempts to introduce this bawause Thailand

has been faced with numerous data privacy thraath as the sale of personal

638 EC Information on History of Data Protection iretlUnited States 2005; See ald& Export
Information onSafe Harbour Frameworks 2010.
639 EC Information on History of Data Protection ir ttnited States 2005.
640 |4;
Ibid.
%41 pid.
%42 Raksirivorakul 2008, at 1.
643 ||h;
Ibid.
%4 Ibid.
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information to businesses or criminéfs. Also, the Thai Government clearly
indicated that the lack of a data protection lawuldomake Thailand lose
opportunities in international business becausetinational companies would be
unlikely to send or transfer data if the destinatmuntry does not have privacy
standards equal to their oWif. Importantly, since Thailand is an ASIAN member
country, it shares a commitment to harmonize ita gaotection laws by 2015, so it
is expected that law will be passed and eventuati;me into force in the near
future®’ This Data Protection Act of Thailand will regulaed cover many data
protection issues in the Thai private sector, sashthe data gathering and re-use

potential of data.

However, although Thailand is going to have a D&tatection Act
equivalent to the PDP Directive of the EU and tHeADof UK, | still recommend
that it is necessary to ensure that the RMI deédinitshould clearly exclude any
personally identifying information concerning usefsworks from the scope of the
RMI protection in order to ensure that the provisiavill not be misused in the way
that poses a threat to the privacy interest obders and consumers. This means that
the definition of RMI will be an additional safegdain ensuring that individual
privacy will not be undermined by the RMI provisgonThis will also make the
enforcement of the RMI provisions more certain @adier. Thai officers will not
need to look at the prospective Data Protectionskute the definition of the RMI
itself makes clear that personal and usage infeomag not considered as RMI and

is thus automatically excluded from the scope oflIRkbtection. Also, there is no

65| eesanguansuk 2010, at 1.
646 ||

Ibid.
%47 bid.

247



reason to prevent the definition of RMI making cldhat personal and usage
information is excluded from the scope of RMI pubien.

Another issue relating to the definition of RMI whineeds to be clarified is
the term ‘electronic’. Although the RMI provisions most US FTAs provide a
similar definition for RMI, which seems to meet tsndard definition of RMI in
the WCT, there is one slight difference that istgsignificant when it comes to the
interpretation of the scope of the RMI provisf3f This is that some FTAs do not
use the term ‘electronic’ in the definition of RMiVhile others clearly limit the scope
of the protection by inserting that term. Articlé.4(8)(c) of the Australia-US FTA
Agreement uses the term ‘electronic’ in any catggdrinformation in the definition
of RMI: for example, the phrases ‘electronic infatron that identifies a work’;
‘electronic information about the terms and comdis’ and ‘any electronic numbers
or codes®*® This is different from the Singapore and Chile BTwhich do not refer
to the term ‘electronic’ in the definition of RML all. They only use ‘information
which identifies a work’; ‘information about thertes and conditions’ and ‘any
numbers or code§? In this vein, the Australia FTA seems to folloetWCT
which contains the term ‘electronic’, but the Sipgee and Chile FTAs followed the
DMCA which does not mention the term ‘electronic’.

Even though it is still unclear why term ‘electronwas not inserted into
section 1202 and some of the US FTAs in the filstq it is undeniable that the lack
results in uncertainty as to whether the RMI prioviscould apply to non-digital

forms of information. Since Congress does not licoiverage to electronic RMI, it

648 Article 17.4(8)(c) of the Australia-US FTA; Artiel16.4(8)(b) of Singapore-US FTA; and Atrticle
17.7(6)(b) of the Chile-US FTA.

%49 bid.
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makes the scope of the provision hard to predioce US courts in some decisions
have already interpreted the definition of RMI tover the non-electronic. For
example, the court itMcClatchey* stated that the RMI provision could apply to
both digital and non-digital forms of informatiom this case, the plaintiff took a
picture of the United Airlines 93 crash on Septembg, 2001 and licensed it for
one-use only to news agencies. The defendant topkctare of the plaintiff's

photograph and then cropped that picture in omeemove the copyright notice and
the plaintif's name and then distributed the pietdo its members. Hence, the
plaintiff claimed that the defendant had distrilmufalse RMI and also removed or
altered RMI without authority of the copyright owsend thus violated section 1202

(a) and (b) of the DMCA.

The defendant argued that section 1202(a) and f(iheo DMCA is not
applicable because the copyright notice of thengifaiwas not in digital form. The
court explained that under section 1202, it musérd@ne whether the information
allegedly removed ‘functioned as a component chatomated copyright protection
or management systefit? In this vein, the plaintiff testified that she dsthe My
Advanced Brochures software program on her computea two-step process, to
put the title, her name and the copyright noticeabbrprintouts of the photograph.
The court was of the view that this technologicabgess came within digital
‘copyright management information’ as defined ire tbMCA. Then, the court
referred to the definition of RMI and stated that term ‘RMVI’ is defined broadly to

include any information in the eight categoried, limited to digital form. The court

%51 McClatchey v. Associated Pre@sP), No. 3:05-cv-00145-TFM, 2007 WL 776103 (W.Ca.MMar.
9, 2007).
%52 bid.
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held that ‘to avoid rendering those terms supetffydhe statute must also protect
non-digital information®>® The court also found that there was clear evidehae
the defendant had the requisite intent to induqeyieght infringement because he
took a picture of the plaintiff's photograph anceihcropped the image in order to
remove the copyright notice and plaintiff's naméobpe distributing the image to the
members. Also there was no clear statement nogjfgubscribers or members of the
defendant that the plaintiff owned the copyrighthat image. This appears to be the
conduct prohibited by section 1202(b), so the coaricluded that the defendant had
the requisite intent to induce or facilitate copgiati infringement and thus violated
section 1202 of the DMCA. This decision makes cthat section 1202 did not only
target digital information but also applies to raigital forms as well. Most US
courts have followed this broad approach by ingtipg the definition of RMI

broadly to cover both digital and non-digital foohinformation®®*

In contrast, Article 12 of the WCT and Article 7 thie Copyright Directive
require that the RMI has to be in electronic formarder to be protected. Both
definition and the list of prohibited activities Article 7 of the Copyright Directive
clearly state that the protection covers only ‘glmuc’ RMI. This requirement
comes from Article 12(1) and (2) of the WCT, whialso prohibit the removal and
alteration of ‘any electronic RMI without authori§?®> Under this approach, all
electronic information is protected but other atiég which do not involve
electronic information, such as tearing off théetpage or the copyright notice of a

book or a picture, would not infringe the RMI prsians.

853 McClatchey v. Associated Pre@sP), No. 3:05-cv-00145-TFM, 2007 WL 776103 (W.Ca.Mar.
9, 2007).

%5 Dusollier 2003, at 388.

85 Article 12 (1) and (2) of the WCT.
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It is unclear why the US Congress chose to expamdegtion beyond
electronic RMI because the H.R. reports are sitit respect to the matter, and do
not even mention that the WCT limits its applicatim electronic RMP>® Harbert
believes that the limitation to electronic RMI miagve slipped under the radar and
that even if the term ‘electronic’ was intentioyalemoved from the DMCA, there is
no reason supporting the removal of the t&frAlthough the RMI provision does
not require that the RMI be in digital form, theofaction is intended to protect only
such RMI®*® The main reason why the RMI provisions focus angtotection of the
‘electronic RMI' is because in the digital or ordirenvironment, the alteration or
removal of RMI could have severe effects with respe the facilitation of copyright
infringement. For instance, some websites like Mapattempted to prevent the
trading of copyright files of sound recording bhetusers intentionally misspelt the
names of artists and songs so that the file nanoetdwot be blocked or removed by
Napster and other users who could guess such connmespellings would easily
know how to find and copy thef? This method could be used with movies and
software in the electronic environment and woullll dmder the scope of section
1202(a)(1) because this is the type of behaviaatrttre section intends to prohifft.
Hence, Harbersuggests that the term ‘electronic’ should be tatesl into section
1202 in order to limit the application of sectio202 and allow non-electronic forms

of RMI to be governed under copyright [af¥5.

%% US H.R. Report 105-551 Part 1 (1998).

5" Harbert 2005, at 135.

58 s Senate Report on DMCA No. 105-190 (1998).
59 Harbert 2005, at 135.

%80 |bid.
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In order to ensure that the RMI provision will rapply to non-electronic
form of information, | suggest that Thailand shouddude the term ‘electronic’ into
the definition of RMI in the prospective ThailandBUFTA. This proposed change is
acceptable under the standard of RMI protectiothen WCT which also uses the
term ‘electronic RMI’ rather than the term ‘RMI’ his approach is also acceptable in
some of the US FTAs such as the Australia-US ohes approach will also help to
reduce the problem of uncertainty of the RMI praaswhich occurs from the
different interpretations such as whether or net ghovisions and the definition of
the term ‘RMI’ can be interpreted to covered noeetlonic information.
Importantly, there is no strong argument supportiregexpansion of the scope of the
RMI protection to cover non-electronic informatiofhe term ‘electronic RMI' is
broad enough to cover all RMIs related to the dhiatron of any copyright works via
computers, the Internet and other delivery systeisiag data or electricity for

transmissiorf®?

The question arises of how to deal with the reanogmiof moral rights in the
absence of aMcClatcheytype case in Thailand. This is because the Caurt i
McClatcheyheld that the RMI provision could apply to botlgithl and non-digital
forms of information and as a result, author infation and moral rights can be
protected by the RMI provisions in both the digiéad non-digital contexts. Thus,
without theMcClatcheycase, the RMI provision can only protect morahtsgand
information about the author which are in digitakrh. However, this is not a
problem for Thailand because unlike the US evehdfe is no equivalent decision to

the McClatcheycase in Thailand, it does not leave a gap of nmight protection in

%82 Harbert 2005, at 135.
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Thailand. The moral rights provision in Article 18 the Thai CA 1994 is very
broad, so it will provide the protection in non-tiid forms. In other words, the moral
right provisions under the CA 1994 will deal withet problem of the lack of a

McClatcheytypecase in Thailand.

5.3.2) The need for the inclusion of the intentreq  uirement

| have already mentioned in the previous sectiat the RMI provisions in
Article 12 of the WCT provide protection for RMIs two ways, as in the US FTAs.
First, they provide protection for RMI against agm®, who knowingly and without
authority, removes or alters R/ and second, they provide protection for RMI
against a person who knowingly and without autlgprdistributes, imports for
distribution or communicates to the public workscopies of the works from which
RMI has been removed or altef®dBoth contain the knowledge requirement which
requires that in order to be liable under theseipians, a person must know or have
reasonable grounds to know that such act couldcmau facilitate an infringement
of any copyrighf®® This is the same as the RMI provisions in the FTWsich also
contain a knowledge requireméft Although this standard of RMI protection in the
FTAs seems to meet the standard in the WCT, sumkigions can still be improved
in order to make the RMI provisions in the FTAs dtion more effectively. My
study of the RMI provisions in the US DMCA suggeisteat the liability under the

RMI provisions in the US FTAs can be narrowed dolwninserting the intent

663 Section 296ZG(1)(a) and (b) of the UK CDPA 1988tide 12(1)(i) of the WCT; and Avrticle 7(1)
of the European Copyright Directive.

654 Section 296ZG(2) of the UK CDPA 1988; Article 1){l)} of the WCT; and Article 7(1) of the
European Copyright Directive.

%85 Section 2962G(1)(b) and the final paragraph ofieac2962G(2) of the UK CDPA 1988; Article
12(1)(i)) and (ii) of the WCT; and the final paraghaof Article 7(1) of the European Copyright
Directive.

8¢ Article 17.4(8)(a) of the Australia-US FTA; Artil16.4(8)(a) of Singapore-US FTA; and Article
17.7(6)(a) of the Chile-US FTA.
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requirement in addition to the knowledge requiremeto the RMI provisions. This
approach will reduce the scope of liability undée tRMI provisions because

narrower liability means less problems and easi@reement.

All RMI provisions in the US FTAs are modelled aftaut slightly different
from section 1202(b) of the DMCA because they dontanly a knowledge
requirement and not the intent requirem&htSection 1202(a) and (b) of DMCA
however contain both intent and knowledge requirgmeSection 1202(a) use the
phrase, ‘no person shall knowingly and with themtto induce, enable, facilitate, or
conceal infringemenf®® This intent requirement applies to both subsectayil)
(creating or providing false RMI) and subsectio){(Za(distributing or importing for
distribution of false RMI). This is different frosubsection (b) of section 1202 of the
DMCA which was used as a model for the RMI provisian all US FTAs and
contains the intent requirement only in subsec{miil) — ‘intentionally remove or
alter any RMI'. This means that the intent requieeindoes not apply to subsection
(b)(2) (distributing or importing for distributioaf RMI knowing that the RMI has
been removed or altered), or subsection (b)(3) liykperforming, distributing, or
importing for distribution of works or copies of ks knowing that RMI has been
removed or altered).

According to the H.R. Report of the US Congresse tknowledge
requirement functions in combination with the iriteeaquirement in order to limit

liability to a person who removes or alter the RMith intent to induce or facilitate

87 Article 17.4(8)(c) of the Australia-US FTA; Artiel16.4(8)(b) of Singapore-US FTA; and Atrticle
17.7(6)(b) of the Chile-US FTA.
%8 Section 1202(a) of the US DMCA.
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copyright infringement®® The intent element is focused on how infringemient
made and therefore, a person, who knows or hasmabe grounds to know that
such removal or alteration of RMI might facilitat@ringement, will not be liable
unless it has been shown to the court that suckrsop had the intent to facilitate
infringement’” The requirement helps to distinguish intentiomainf accidental
removal or alteration of RMI’* For example, if a person makes a backup copysof hi
favourite album but writes on his copy ‘favourit® ®ackup’ rather than its original
title, he is not liable because there is a lackntént. As Harbert states: ‘merely
having knowledge that writing false RMI on one’sckap CD might somehow
facilitate infringement will not expose one to lildly, because one has not exhibited
an intent to facilitate infringement’? In contrast, this is different from the WCT and
US FTAs which only requires that a defendant mustvk or have reasonable
grounds to know that such acts will facilitate infement. This means that under the
approach in the US FTAs, if a person has knowletigé writing a different title
from its original title on a backup copy of his fawrite album might facilitate
infringement, then he might be liable under the Rivtivisions in the FTAs because

these provisions only requires the defendant torkono have reasonable ground to

know that such acts might facilitate infringement.

In practice, the intent requirement proves vergdffe in creating a safety
zone for users in the US because it is hard toeptat a defendant intends his act to

facilitate infringement, while it is much easiergmove that a defendant know or has

9 S H.R. Report 105-551 Part 1 (1998).
7% Harbert 2005, at 136.

71 |bid.

672 |bid at 133-134.
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reasonable grounds to know that his act facilitatéingement”® Hence, plaintiffs
often do not claim for the removal or alterationR¥ | under section 1202(b)(1). For
instance, in th&elly cas8™ the plaintiff claimed that the defendant violategttion
1202 by displaying thumbnails of the plaintiff's agees without displaying RMIs
consisting of standard copyright notices in theaunding text. Since these notices
did not appear in the images themselves, the defgisdsearch engine did not
include them when it indexed the images. Consefeht images appeared in the
defendant’s index without the RMI, and any usetsa@ng the plaintiff's images
while using this search engine would not see thel.RMe US court held that
section 1202(b)(1) did not apply to this case beedhe provision only applies to the
removal of RMI on a plaintiff's product or originalork. The court emphasized that
even if section 1202(b)(1) applied, the plaintifach not offered any evidence
showing that the defendant’'s actions were inteafiomather than merely an
unintended side effect of his search engine’s djeraThus, the intent requirement
could not be met in this case because the defesdamstirch engine did not
intentionally remove the copyright information aado the search engines displayed

the images with a hyperlink to the original websitéhe plaintiff.

Similarly, in theSchiffercasé’, the defendant falsely named himself as the
copyright owner of pictures published in a workited ‘1000 Patterns’ and also
removed the plaintiff's copyright notices from tleopictures. The defendant

contended that he did not have the requisite imtenessary for a DMCA violation

673 Harbert 2005, at 136; See also Ginsburg 20008.at 1

674 Kelly v. Arriba Soft Corp.77 F. Supp. 2d 1116, 1122 (C.D. Cal. 1999), affanie part and
reversed in parKelly v. Arriba Soft Corp336 F.3d 811 (9th Cir. 2003).

67> gchiffer Publishing, Ltd. v. Chronicle Books, LNG. 03-4962, 2004 U.S. Dist. (E.D. Pa. Nov. 12,
2004).

256



and did not remove any RMI from the plaintiff's gbgraphs. The court denied the
plaintiff's claim because it was not shown that tlefendant possessed the requisite
knowledge or intent as required by section 120gni8cantly, the evidence showed
that the defendant knew that the plaintiff had cayt in the book but not in the
individual pictures published therein. Hence, tkeéddant did not have the requisite
intent to facilitate copyright infringement. In @ethwords, the court refused to hold
the defendant liable under section 1202 because tas no evidence that the

defendant knew the plaintiff held copyright to disgd work.

These cases illustrate that although such infrireggraould be found to exist,
the burden of proving that the defendant intendfatditate infringement is quite
hard for the plaintiff’® Thus, the intent restriction helps further to riestmany
liability situations that would seem to fall outsithe scope of intent requirement.
Importantly, such restriction seems to provide sal®gree of certainty for the users
of copyright works in the context of RMI. Harbetates that intent provisions in
section 1202 should be maintained because it igffattive tool for promoting
certainty for the use of copyright works in the keis®’’ He explained that if the
intent provision excludes acts that fall within istly accepted norms of behaviour
from liability and do not involve an attempt to tluer infringement, then it creates a
safety area which helps to promote certainty in mharketplace for the use of
copyright works”® He recommended that the intent requirement of iGect

1202(b)(1) should be extended to the other two exttims of section 1202(b) in

67 Ginsburg 2001, at 16.
7" Harbert 2005, at 137.
78 |bid.

257



order to extend additional protections to distrisatand ensure some degree of
certainty in their marketplace activitiés.

This recommendation of Harbert can also be appflietie case of Thailand
because the insertion of the intent requirement thé prospective RMI provisions
would help to narrow down the scope of the RMI smn and make it more certain
and therefore, easier to enforce in practice. Siheee is no reason why Thai citizens
should have broader liability than their US coupéets, | recommend the insertion
of the intent requirement in addition to the knadge one in the prospective RMI
provision. This would be useful for Thailand beauwhile the knowledge
requirement applies equally to the removal or atten of RMI as well as the
distribution of the copies from which RMI has bestered or removed, the intent
requirement provides a further restriction or safgg to ensure that activities
relating to RMI in the Thai education sector withtrbe subject to legal liability if

performed accidentally and innocently.

5.3.3) ‘Without authority’ and the exceptions

The phrase ‘without authority’ appears in all RMobyisions in the US FTA,
Article 12 of the WCT and section 1202 of the US OM This phrase is quite
ambiguous because it raises a question of whoderityt is needed to do what
would otherwise infringe RMI protection. Howevenlyp section 1202 of the US Act
makes clear that the term ‘without authority’ meanghout the authority of the
copyright owner or the law’. The provisions in Atg 12 of the WCT and the US
FTAs do not offer any explanation of the meaningsoth phraseology. The main

question is whether the term ‘without authority’tirese provisions refers only to the

7% Harbert 2005, at 137.
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authority of copyright owners or also includes #ughority of the law and so permits
uses within copyright exceptiof¥ There is no clear answer yet, but if only the
authority of copyright owners is meant, then th@aeal or alteration of RMI must
always be illegal unless authorized by the copyrimhliners, regardless of whether
the protected work has entered the public domainsawithin the scope of the
copyright exception®! If the term ‘without authority’ means without aotity of
either the copyright owners or the law, the scop&MI protection would also be
limited to copyright provisions such as copyrighiceptions. However, Harbert
suggests that the context of the definition of RiNlthese provisions includes the
author of the work and the owner of any right ie thork and therefore it could be
assumed that a person might need the authoritheofatithor or the holder of any
rights that led to the particular distribution @sglay of the worké®?

The main question for Thailand to consider is whetbr not the phrase
‘without authority’ in the US FTAs should be integped to allow copyright
exceptions under the Thai CA 1994 to apply in thetext of RMI. The answers to
this question can be found in study of the US DMCIAlike other RMI provisions,
section 1202(b) of the US DMCA clearly providesttha person shall intentionally
remove or alter any RMI without the authority okthopyright owner or the law.
The term ‘law’ in section 1202(b) does not app@athe WCT or the FTAs, which
only contain the phrase ‘without authority’. Thigams such removal or alteration of
RMI by authority of the law could be legally domethe US®® Although the phrase

‘authority of the law’ is important because it cdube interpreted to link with

%9 Esler 2003, at 572.

%81 | pid.

%92 Harbert 2005, at 138.

%3 The phrase ‘authority of law’ also does not appeane European Copyright Directive.
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copyright exceptions, its meaning is still uncleance the H.R. reports do not
provide any clues as to its intended meafifig-his phrase could be interpreted to
allow copyright exceptions to apply in the contekRMI because the permitted act
which is allowed under copyright law could be coesed as the act done by the
‘authority of the law’. However, there is as yet case where a court in the US has
interpreted the phrase, so it is still unclear Wketor not it could be interpreted to
bring the copyright exception into the context MiIf®> Nevertheless, if we assume
that it could be interpreted to include the copytigxceptions, then removal or
alteration of RMI done under the copyright exceptioould not constitute violation
of section 1202.

Nimmer believes that the phrase should not be preééed to bring the
copyright exception into the scope of RMI. He stateat although phrase ‘authority
of the law’ could be interpreted in the way to deahe copyright exceptions such as
fair use to apply in the context of RMI, it couldad to many unanswerable
questions. As he puts it:

‘...a new report displays a painting incident te #rtist’'s
obituary. We may assume that the painter’s namietyyilcally
be listed in that context, and probably the titewaell. But the
newspaper or television station running the repaaty fail to
include the name of copyright owner. Does the lavset forth
in copyright fair use doctrine vindicate that onos® We may
assume for the sake of argument that the displaythef
copyrighted work itself finds ready shelter undee ffair use
umbrella. Does that conclusion end the inquiryskuld there
be a further examination focused on whether thasues to
leave out the owner’'s name itself qualify as fair®oes a
different standard apply if the allegation is nefledion of the
CMI constituting the owner’'s name, but its altevatto list the
name of author? Do different standards apply teetoei or

alteration not of the owner's name, but of the Vi®rktle or
author’'s name, or of the name of a performer? Sheattion

%84 Nimmer 2003, at 351.
585 | pid.
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1202’s reference to “the law” be limited to statuter other

features of the law that themselves affirmativelynmand

materials to be conveyed in a certain format thae¢sdnot

include CMI? If so, what laws fit that paradigm?I Ahese

questions — and the hundreds more that will inbiytarise in

any real world application of the statute — aret lef

unanswered®?®

This statement by Nimmer shows that the phrasencaity of the law’ is

somewhat problematic in the context of RMI. Impothg it is clear that the RMI
provision in the WCT only contains the phrase ‘with authority’, not ‘without
authority of the law’, so it does not require tkeem ‘law’ to be included. Likewise,
the RMI provisions in all previous US FTAs suchtagse of Australia, Singapore,
and Chile only contain the phrase ‘without authoriHence, without the inclusion
of the term ‘law’, the RMI provision in the prospiee Thailand-US FTA would still

meet the standard of RMI protection under the WigTinclusion would likely cause

more problems and seems to be of no benefit foilardh

In order to prevent ambiguity and uncertainty ie RMI provisions, | also
suggest that the phrase ‘without authority’ in th® FTAs should be interpreted in
the way which does not allow the copyright excaptimder the CA 1994 to apply in
the context of RMI. Importantly, the RMI provisiomsArticle 12 of the WCT do not
refer to the copyright exceptions and do not congay exceptions to the RMI
provision. As | explained earlier that RMI is naipposed to limit the usefulness of
such exceptions since it only focuses on the in&tion that identifies the work and
the copyright owners. Users can still use the wéokshe purpose of research, study
or other purposes under copyright exceptions bey thust leave the RMI or any

digital information intact on the works that theseu In this vein, the RMI provisions

%8¢ Nimmer 2003, at 351.
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are different from the TPM provisions because theynot have the same problems

with non-infringing uses under copyright exceptions

Nevertheless, the RMI provisions in most FTAs hame exception relating
to educational institutions and non-profit librari¢hat is, the exceptions to criminal
procedures and penalties. Most US FTAs require rdracting party to provide
criminal procedures and penalties to apply wherg parson is found to have
engaged wilfully and for purposes of commercialadage or financial gain in any
activities which violate the RMI provisioff&’ This approach comes from the US
DMCA, which provides for civil actions to enforcdolations of section 1202,
including injunctive relief in section 1203, andthe same time, provides criminal
penalties for the violation in section 1204, whiatder wilful violation of section
1202 could result in penalties of $500,000 to $2,000 plus 5 to 10 years in prison.
However, most FTAs allow the exception to crimipabcedures and penalties to be
regulated. For example, Article 17.4(8)(a) of thestalia-US FTA allows each
party to provide that these criminal procedures pewklties do not apply to a non-
profit library, archive, educational institutiorr, public non-commercial broadcasting

entity %8

This exception is fairly limited in its scope aagplication. This approach
seems to be consistent with the recommendationeofiPA, which suggests that any

exceptions to the RMI protection should satisfy thquirements in the three-step

689

test’® That recommendation is also consistent with thgyaght provisions in all

%87 Article 17.4(8)(a) of the Australia-US FTA; Artil16.4(8)(a) of Singapore-US FTA; and Article
17.7(6)(a) of the Chile-US FTA.

%88 Article 17.4(8)(a) of the Australia-US FTA.

%9 |IPA Report on the Proposed US-Thailand FTA 2004.
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US FTAs®® Hence, limiting the application of the excepti@ncertain institutions

only satisfies the requirement of being a ‘cersprcial case®>*

Not only does this exception satisfy the thre@-s#st, therefore, it is also very
useful for Thailand because it can ensure thatprofit libraries and educational
institutions will not be affected by the criminatogedure in the RMI provision,
especially at the early stage of the implementatibthe prospective Thailand-US
FTA. The early stage could be more problematicTioailand because the Thai CA
1994 is not consistent with the current RMI apploecthe US FTAs. In this aspect,
the RMI provision would potentially have direct iagt on the Thai educational
sector since most copyright exceptions in the T0i1994 allow the distribution of
copyright materials to the student without the rmeEuent of sufficient
acknowledgement and where the name of author ok Wwas been removed and
altered, as shown in the previous discussion inp@n& and in the section above on
RMI and attribution. These copyright exceptionschee be developed and changed
in order to make them compatible with the RMI psiens of the future FTA, and |
have already made recommendation about how to weprihese copyright
exceptions in Chapter 2. Nevertheless, before sl@nges can take place in
Thailand, an exception to criminal procedures ardatiies contained in the US
FTAs will help to ensure that non-profit librariaed educational institutions will not

be immediately liable to a criminal prosecution.

69 Article 16.4(10) of the Singapore- US FTA; Articl.7(3) of the Chile-US FTA; and Article
17.4(10) (a) of the Australia-US FTA.
%91 |1PA Report on the Proposed US-Thailand FTA 2004.
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Chapter 6

Copyright collecting societies and licensing scheme system

A copyright collecting society (hereinafter ‘CCS$ a body created by the
copyright law of a state or by private agreemengswben right-holders under
company law so that it can be called a society,amation, association or
corporation depending on the system or type ofGG& in each country. Although
the CCS can be called by different names in diffel@untries, its functions are
always very similar. All CCSs carry on the busineggollective administration of
copyright for the benefit of copyright owners whppaint it as their agent or
otherwise authorize it to act on their behalf ie tdministration of their righf§?
This allows a CCS to enter into licensing agrees&uith users in order to allow the
latter to engage in certain activities that requermission under the copyright
legislation. The users are generally commerciaitiegt governmental agencies or
educational institutions such as universities,eg#k, schools and so on.

Under the Thai CA 1994, copyright owners have tkelusive rights to
reproduce, modify, communicate to the public, rdm@ original or a copy of the
copyright works, and grant licences for the uséhefr works. Any commercial uses
of copyright works require permission from the coglyt owners and a licence for
such use is usually granted when the users payadtydo the copyright ownefs>
Copyright owners may authorise the CCS to collegtuneration on their behalf. But
the CCSs are not so common in Thailand as elsewharethey only exist in the

area of musical work®* The system of collection of royalties through €S in

892 Knopf 2008, at 119.
%93 sjtthimongkol 2007, at 75.
9 bid at 71.
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the Thai music area has gone on since 1994 andummbers of CCSs in this area
have been increased from two companies in 1997cuna seventeen at preséti.
However, no CCS has been established in the Thaca#idn sector yet, so the
collection of remuneration in the sector can ondydarried out by the individual
copyright owners themselves. This means that nokblalicensing system has been
used in the Thai education sector. The blankendeeis quite important in the
education sector because it allows users to ugaiorfull access to all works in the
entire repertory of the CCS (it normally requirbe users to pay an annual f&®).
The blanket licence not only saves the users ftwmpaperwork trouble and expense
of finding and negotiating licenses with all of tb@pyright owners but also helps to
prevent the users from infringing copyrights of tbepyright owners who are
members of the CC%’ The lack of a CCS and its licensing scheme seente ta
significant problem because the Thai IP Court mascated in many decisions on
copyright exceptions that the increased numbersopyright infringements in the
Thai education sector and the ineffective protectbcopyright result from both the
unclear exceptions and the lack of a CCS in th&a%F Thus, the reform of the
educational exceptions alone cannot completelyesaohe problem of copyright
infringement in the Thai education sector. So Igasgy that, in order to solve the
problem, not only do the exceptions need to bermefd but also an educational
sector CCS needs to be established.

This Chapter divides into two main sections. Sec#ol indicates that the

Thai Government must take the first step to esghldi CCS in the Thai education

%% sjtthimongkol 2007, at 75.

69 Knopf 2008, at 117, 119.

97 ASCAP Information on blanket licence 20009.

%% The IP&IT Court Decision No. 784/2542 (1999) ame iP&IT Court Decision No. 785/2542
(1999).
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sector because such establishment would benefhtls®rs and copyright owners in
many different ways. It is also not very likely ththe private sector will take the

initiative to establish the CCS in the Thai edumaail sector. The Thai IP courts have
encouraged the private sector to establish a CGC®ltect the royalty fees in the

Thai educational sector in their decisions for rgl@eriod of time, but none of the

private sector bodies have taken such recommemdaseriously. So it is necessary
for the Thai Government to take a first step. T@astion also considers all potential
benefits that Thailand might get from the estalplisht of a CCS in its education

sector.

In section 6.2, | recommend that in order to alline prospective CCS to
function effectively, its establishment must beaupanied by the performance of
three important tasks. First, the Thai Governmenstmmprove the educational
exceptions under the Thai CA 1994 in order to suppee operation of the CCS.
This means the education exceptions should be rss$ip encourage the copyright
owners to participate in the prospective CCS antidgensing schemes, as in the UK.
Second, it is necessary to have regulations anavargmental body to control and
prevent the CCS from exercising its blanket licegsschemes or its powers in an
anticompetitive way. This will involve looking ahe practical problems of the CCS
in the Thai music area, which currently operatehwit any legal control, and
indicate that the establishment of a CCS withowhstegulation may cause many
problems in the end. This section suggests thaf ttla@ Government should follow
the UK approach on controlling the CCS rather tiizat of the USA. The UK
approach seems to be more consistent with the Tbpyright system which

currently provides no link between copyright ananpetition law. Third, | suggest
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that in order to maintain the balance of lobbying ®argaining powers between the
users and copyright owners, the establishmenteoO@S representing the copyright
owners in the Thai education sector must be dogether with the establishment of

organizations or associations representing thesuset/or educational institutions.

6.1) The need for a copyright collecting society in the Thai education

sector

This section will suggest that the Thai Governnmadrduld take the first step
to establish the CCS in the Thai education seatoabise the useful functions of the
CCS could benefit both the copyright owners andubers in many different ways.
Especially, such establishment of the CCS can toeiwlve the problems mentioned
previously in Chapter 2 of the thesis. For instaiices undeniable that without the
CCS system, the copyright would be of little vahexause the establishment of the
CCS and its licensing scheme will help the copyrighiners to get better economic
return from their investment. Also, it can help reduce the effect of the non-
application of the educational exceptions in thgtdi environment since the CCS
and its licensing scheme will replace the educatiexceptions. This is because the
Thai Courts have followed the UK approach by hajdim several decisions that the
exceptions will not apply where there is a licegsstheme available for the users.
Importantly, the establishment of the CCS in thaidducation sector would make it

easier for long-distance students to access cdpuymgterials.

6.1.1) The benefit of the CCS for users in Thailand

The Thai courts in several decisions on copyrigiesegptions have recognized

the potential benefit of a CCS in helping userltain a licence. | have already
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discussed in Chapter 2 the Thai IP Court in th€tRirt Decision No. 785/254%
which acknowledged that the lack of a CCS and &oen scheme systems in the
Thai education sector resulted in an increased tqyasf copyright infringement,
and suggested that it is necessary to establisbyal collecting organization’ for
various kinds of literary work used in teaching anadying’® The request of the IP
Court for the establishment of a CCS in the Thaication sector was based on the
rationale that this would make it easier and mayavenient for users to obtain
licences for uses of copyright works. The courtnidihat without a CCS, it is very
difficult and inconvenient for users in Thailanddbtain licences because publishers
and copyright owners had never appointed any repta8ves for granting
permission to use such works in ThaildftAs a result, if a person wants to apply
for a licence from the copyright owner in ordernb@ke copies legally, it does not
appear how he or she should proceed. With suclculiff in obtaining permission
from the copyright owner, users have no choice tbuteproduce the copyright
materials without prior permission from the copitigowner. Consequently, the
increased quantity of copyright infringement in theai education sector results
from difficulty in obtaining permission and the kaof a CCS and licensing scheme

systems.

The establishment of a CCS would be a solutiomit groblem because the
fundamental philosophy behind the collective adstmtion of copyright through

the CCS is to make it easy to access and more n@ntdor users who want to use

9 The IP&IT Court decision no. 785/2542(1999).
790 bid.
1 bid.
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copyright works in accordance with copyright I&%.This useful function of the
CCS was acknowledged by the Competition Commissfadhe UK (then known as
the Monopolies and Mergers Commissi@iwhich stated in a 1988 report that the
CCS provides great convenience for the users byagteeing the immediate access
to copyright works for the users in exchange far payment of the required royalty

fees/%

Further, the CCS not only provides great convemefur users but also
reduces the costs of obtaining the permissionghferuses of copyright materials.
Users can obtain all relevant licences for theaismpyright materials from the CCS
without the need to approach and negotiate with éadividual copyright ownef?®
Normally, the process of obtaining the grant of ividlal licences from the
copyright owners is very costly and such costs witgn be greater than the actual
licence fees paid. This is because users have thrgagh a step-by-step process,
identifying and searching for the copyright ownersgotiating with them and paying
the licence fees. For example, prior to the esthbient of the Copyright Clearance
Center (CCC) in the USA, there were high expensesbitaining permission for
using and photocopying copyright materials sucepiebne calls, letters, waiting for
replies from copyright owners, and being rediredether copyright owner8®
There is also the cost of the user’s time. Sucteeses were more than the actual

value of the copyright material for the particulse requested or the royalty fees that

92 Bainbridge 2002, at 82.

"3 The Competition Commission (CC) replaced the Maries and Mergers Commission (MMC) in
1999. See UKCC Information on the Competition Cossinn 2010.

9 MMC Report on collective licensing 1988, at 7.12.

%5 Bainbridge 2002, at 82; See also Jehoram 200135t

%% | andry 1996, at 632.
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would be charged by the copyright owners for trs®’8’ The CCC changed things
and made them easier by aggregating a large vohing@e-authorized and pre-
priced materials and at the same time offering a-siop shop for obtaining
copyright permissions from many copyright own&fswithout the establishment of
such a CCS in the Thai education sector, users kalle to bear with the
disproportionate costs of obtaining licences. Thigl discourage using that
particular work or it would result in the illegabe of copyright works without a

licence.

The CCS can also offer a more favourable rate ydlty fees for the users.
Normally, royalty fees depend on the type of ligegsschemes, which could be
based on various factors reflecting the value efvtlorks, including the forms of use,
whether admission is charged and the overall buolgite user; or it may be set as a
percentage of net revenu@s.In some types of licensing scheme, the CCS charges
royalty fees based on the amount of copying agtuhe or how frequently works
are used, with the royalty rate being higher fa types of licences that charge fees
based on the number of copyright wofkSHowever, the CCS could also set a price
for the use of an entire repertory or portfolio,igthis known as a blanket royalty
rate** This type of licensing scheme requires the usersay a single price or one
remuneration fee to the CCS in exchange for allgwimem to access the entire

repertory of the CC$'? The rate of royalty fees can be calculated onracppita

97 andry 1996, at 632.

%8 | pid.

" Daun 1996, at 238.

"% Kabat 1998, at 329, at 331; See also Besen 19383a
"1 Merges 1996, at 1310.

"2 Kabat 1998, at 331.
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basis which is normally based upon the number wdesits of the licens€é® This

means that the rate does not depend on the nuribweorks that are used or the
number of times each work is used; so it is edsiethe educational institutions to
calculate the estimated expenses and plan forgbe of copyright materials in the
future** Thus, the prices under such licences would bepgtesnd more acceptable

for the users and educational institutions.

6.1.2) The benefit of the CCS for the copyright own  ers

As | have explained in Chapter 2, the Thai copyrighv and its educational
exceptions effectively undermine the possibilityeebnomic return for the copyright
owners. So | suggest in this section that the #stabent of the CCS in the Thai
education sector will help the copyright ownergéb a better economic return from
their investment than at present because the C@$namage the uses of copyright
materials more effectively than the individual cogkit owners in many different

ways.

First, in practice, when the copyright owners othats join the CCS as
members, they will normally enter into an agreenvattt the CCS and give the CCS
either an assignment of the rights to be admirester a licence to administer these
copyrights. This would enable the CCS to reprefiemtcopyright owners and issue
licences to those who intend to use the copyrigitke/in the repertories of the CCS.
After acquiring authorization from the copyright mwers, the CCS can negotiate and
offer licences to the users in respect of the wavikbout the need for individual

consultation with those copyright owners as regdha#sterms and conditions on

"3 Spurgeon 1997, at 234.
"4 Besen 1992, at 385.
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which licences are to be granteédThis means that the CCSs can conclude licensing
agreements with the licensees independently oseefa grant a licence based on
their conditions as to payment and uses. In othendsy the CCS is the practical

means to get an economic return for the investmktite copyright owners.

In the absence of the CCS in the Thai educatiotose€hai authors and
copyright owners do not have the practical meamsamlity to license their works
effectively to the users and educational institudicacross the country. Presently,
they have to rely on individual agreements or legg=mnas the main source to protect
their rights. Under an individually negotiated hce, a copyright owner would
normally grant the licensee the right to certainrkwvéor a particular use for a
specified period of time in a defined territdr.This method is widely practised in
the assessment of the right to reproduction of boakd educational materials
between the authors and publishing companies inlaffth Under the Thai legal

system, the individual licence is a matter of cacittaw rather than copyright law.

The problem is that the individual licence or cantris not appropriate to
apply in the Thai education sector where therenaaiss uses of copyright materials
occurs on a regular basis. The capacity of indimdoanagement is quite limited and
ineffective so it cannot guarantee a full econoretarn for copyright owners. Also,
the nature of use in education sector is normatly of continuing exploitation, in
which the educational institutions have reprodutieel copyright materials every
semester. The frequency of exploitation in one atiowal institution would depend
on the numbers of its students and academic dtaifmally, there is continuous

demand for access to educational copyright masedaline in every library of the

15 Rosenblatt 2000, at 187.
"% Daun 1996, at 236.
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educational institutions across the country. Thesus these circumstances could not
be managed and handled by the individual copyrimlibers through individual
licensing agreements. Even though the educatiorsditutions and users want to
obtain licences directly from the individual cogmt owners, it is still difficult for
them to cope with innumerable copyright owners ulgfoindividual agreements. On
the other hand, there are also many Thai copymgitters who wish to receive
royalty fees for the use of their works but could possibly cope with innumerable
users through individual management. In practibe, individual copyright owner
does not have enough time to deal directly withheadividual licensee and even
they do have time, individual management can bgllextremely costly for them
because they do not have expertise and sufficirah¢ial resources to manage the

mass uses and exploitations of their wdr¥s.

In this instance, the establishment of a CCS inTih& education sector can
help to extract the full value of copyright work®m their mass uses because the
CCS can help to control and manage such uses nfi@ctively by acting as an
intermediary organization to connect or link indiwal copyright owners with the
users. Jehoram points out that the establishmerihefCCS will be needed in
circumstances where the rights cannot be enforgedhb individual copyright
owners or where individual management is inappateribecause of the large
numbers of the uses of work$.Normally, the administration of the CCS would be
preferable when a large group of copyright workssed by a large group of users in

many different ways and at different place and siff&@The application of the CCS

"7 Gillieron 2006, at 947.
18 3ehoram 2001, at 135.
"9 Spurgeon 1997, at 233.
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system is not only appropriate to manage the sewarks that is too large for
individual administration but is also more effeetithan individual administration in
administering the rights which are quite small atifficult to manag€e?® This is
because the CCS has greater ability than individuambagement in maintaining all
relevant information, databases and documentagtatimg to copyright works and
the record of their uses along with the contractiegils that enable them to license

works as well as identify the interested parties\iary work at any timé&*

Second, the CCS can provide an effective systenoyadity fees collection,
which being far more effective than individual mgement, can guarantee better
economic return for copyright owners. In Thailamdmuneration for the use of
musical works can be directly collected from therasby the individual copyright
owners but the copyright owners may alternativeitharise a third party such as the
CCS to handle the collection of the royalty feesbehalf of the copyright owners.
However, the option to use the service of the CdBcwrently only be available to
the copyright owners of the musical works not ® tlopyright owners in other types
of works including the literary and educational W&rHence, the copyright owners
in the area of literary and educational materiadsehonly one option: that is, to
collect the royalty fees directly from the usersd aeducational institutions by
themselves. In practice, it is nearly impossibletfe individual copyright owner to
collect the royalty fees from the users and edanatiinstitutions across the country
by themselves so, although the uses of educat@amdlcopyright materials in the
Thai education sector have dramatically increaseulyeyear, the copyright owners

do not benefit from it.

29 Choe 1994, at 982.
21 MMC Report on performing rights 1996, at 5.24; &k Schonning 2000, at 968-969.
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The establishment of the CCS in this area may helpolve the problem
because the main function of the CCS is to coltegialty fees for the uses of
copyright materials from the users or the educatiamstitutions and then distribute
these fees among the copyright owners. Normallg, @CS will distribute the
remunerations collected from the use of educationalerials to the authors and
copyright owners in accordance with agreements é@&tvthe parties after deduction
of the expenses incurred in the collection of reemation, administration and so
on.”?? Although such deduction of the costs is unavoiglabl practice, the CCS is
still considered as the most effective way to atifeg royalty fees and administering
copyright because it can effectively reduce and elowihe overall costs of
administration for the copyright owners. The Repé&mm the Monopolies
Commission indicated that management through th& @Cbetter than individual
management because it can keep the administratsts ;mcurred by the copyright
owners at the minimum since they can spread thés amger a large number of
copyright ownerg?® Knopf believed that a good CCS will keep its adstmative
costs as low as possible or at least less thae@pt of income, with the balance of

revenue flowing to its membef&'

Third, the CCS can monitor the use of copyright ksoin both digital and
non-digital contexts more effectively than indivadumanagement. One of the main
functions of the CCS, which is useful in protectithg economic interest of the
copyright owners, is the monitoring function of t6€S. In practice, the CCS may

monitor the uses of copyright works and then repddrmation on such uses to the

22 Einhorn 2002, at 166; See also Jehoram 2001,8at 13

2 MMC Report on collective licensing 1988, at 7.8Bze also MMC Report on performing rights
1996, at 5.24.

24 Knopf 2008, at 121.
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copyright owners who are its members. The Repoomfrthe Monopolies
Commission indicated that administration by the G€S$enerally more effective
than individual management. This is because the 8@%a position to monitor and
prevent unauthorised uses of the copyright worksaonontinuous basié> By

monitoring such uses, the CCS can ensure thatotidittons upon which the licence

has been agreed and granted have been fully edfarmbthere is no breaéf?.

This function of the CCS is quite necessary forilEima especially in the area
of literary and educational materials, becauseptitdishing companies in Thailand
often take advantage of the author or the individopyright owners by violating the
licensing agreement and contract between them. Bblemntan be seen in several
decisions of the Supreme Court. In Supreme Coudisi No. 5456/2548’, the
court considered whether a breach of an individwogdyright licensing agreement
under civil provisions could also constitute théeate of copyright infringement
under criminal provisions. In this case, the plffintas a famous author who wrote
and owns the copyright in a book entitled ‘Revgtistrict Chief'. He licensed the
right to publish the book to the defendant, a migdr known as Duangkamol
Publishing (2520) Co., Ltd. Under the agreemenrg, phaintiff only permitted the
defendant to make 1,000 copies of the book but#fendant actually made 1,530
copies. This is a common practice by the publistwoignpanies in Thailand. In such
a situation, it is hard for the copyright ownerskimow exactly how many of their
books have been published and sold in the markeh Ws practice, the publishing

companies can always gain more profits from the dl copies exceeding the

25 MMC Report on performing rights 1996, at 5.24.
26 MMC Report on collective licensing 1988, at 7.12.
2" The Supreme Court Decision No. 5456/2549 (2006).
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amount agreed in the licence. If the plaintiff mstcase did not notice, the defendant
would only pay the remuneration fees for the sélthe 1000 copies and ignore the

remuneration fees for the extra 530 copies.

The plaintiff in this case wanted to make an exagblpublishers who often
use this method to take advantage of the authdmss,the plaintiff decided to file a
criminal lawsuit against the defendant for copytrigtiringement instead of filing a
civil lawsuit against the defendant for breach ohtcact. This was because the
plaintiff wanted the defendant to be punished witiprisonment and a heavy fine
under the criminal copyright provision of the THaA 1994, which provides that
copyright infringement is punishable with imprisosm from six months to four
years or a fine from 100,000 baht (about 2,000 GBRB00,000 baht (about 16,000
GBP) or both imprisonment and fit€.If the defendant is fined, then half of the fine
must be paid to the plaintiff copyright owr/ér.

The IP Court which acted as the court of firstanse for the case found no
grounds for a criminal copyright infringement anelchthe case to be a purely civil
one. The plaintiff, dissatisfied with the decisiohthe IP Court, appealed to the
Supreme Court. The Supreme Court held that publisihmore copies of the book
than agreed upon in the contract or licensing agee¢ is not only a breach of
contract but could also be considered as crimimgdycght infringement if the
publisher had a criminal intent in doing so. Itréfere ordered that the IP Court to

conduct a criminal trial.

Although the Supreme Court made clear that a bre&copyright licensing

agreement could be considered a criminal copyrigfitngement, the copyright

28 Section 69 of the Thai CA 1994.
2% Section 76 of the Thai CA 1994.
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owners are still at a disadvantage. This is bec#usehard for them to check or
monitor whether or not the publishing company hablished more copies of the
book than the amount agreed in the licensing ageaenthe technologies related to
the monitoring systems and common databases ame etpensive and costly to put
in place even when they are shared between the erembthe CCS; so it is nearly
impossible for the individual copyright owner tofafl them’® Also, the
technologies related to self-monitoring systems site facing many problems and
therefore, the individual copyright owners canragally rely on them. For instance,
software programs relating to self-monitoring sgseseem to work only within

limited database systems and are not readily dlaitan the current markét!

| would suggest that the establishment of the QCte area of literary and
educational materials would reduce the problem dmxdhe CCS would have more
financial resources and expertise than individugdycight owners. It could afford
the significant costs of the installation of thesehnologies by spreading such
expenses among its members and uSérghus, it can provide an effective
monitoring system helping to prevent the publishit@mpanies from violating
copyright licensing agreements or contracts in g that can hardly be achieved by
individual management. Even though the individugdyeight owners may have the
financial resources to install these technologiess unlikely that they will do so.
Monitoring technologies are still at the stage efelopment in Thailand so they are
ineffective and the individual copyright ownerdldtck technical expertise in order

to operate and maintain such systems. Also, theflbegained from having such

0 Gillieron 2006, at 957.
1 Choe 1994, at 982.
32 Landry 1996, at 632.
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monitoring systems may not cover the costs thatitkdesidual copyright owners
would have to incur to install such systems andleyni@chnical experts to run them.
Hence, if a monitoring system was provided by ti@gSGn the Thai education sector,

it is likely that the individual copyright ownersowld use this service because it
would be cheaper than installing the monitoringteaysby themselves. This can be
seen in the US where the administration fees wbagyright owners have to pay to
the CCS are much cheaper than the costs of imgalfie monitoring system and
employing technical expertisé® Importantly, even though technologies can be used
by individuals to track and identify infringers.etie is still the need for the CCS to

gather all relevant information in order to bedie process of enforcement.

Further, the CCS can also enforce copyright lawresgadhe infringers more
effectively than individual copyright owners. Th&kUeport from the Monopolies
Commission pointed out that the system of the CE€Satter than individual
management because it can raise a credible anctiedféegal threat when copyright
is being infringed® Many CCSs in the UK and the USA have worked stiypog
behalf of copyright owners by taking legal actiagamst infringers in the couft®
Merges has pointed out that copyright owners inUB& join the CCS because the
enforcement of copyright by the individuals is fieetive/®’ So, even if there is a

dispute between the members and the CCS, indivichgghbers will not leave the

" Gillieron 2006, at 957.

34 Spurgeon 1997, at 240.

35 MMC Report on performing rights 1996, at 5.24.
% Goldmann 2001, at 429.

3" Merges 1996, at 1311.
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CCS because without it, there would be less renatioer for them and the

enforcement of their rights would be much harder.

The reason why most CCSs can enforce copyright reffextively than
individual copyright owners is because they hawoueces and facilities such as
finance, expertise and personnel far beyond thosedoviduals. When users refuse
to pay royalty fees and copyright has been infrihdegal action will be seriously
taken by the CCS against the infringer. This widka users respect copyright in the
particular category represented by the CCS in dihgré, so not only does it benefit
the copyright owners whose rights have been in&thgn the past but also all
members of the CCS. Currently, copyright ownersthe Thai education sector
cannot enforce their rights effectively and evea lwrge publishing companies in
Thailand still face difficulties in enforcing therrights against countless infringers
throughout Thailand. Thus, the establishment of @@S would provide the
copyright owners of educational materials with gractical means to enforce and

protect their rights.

6.1.3) The benefit of the licensing scheme system p  rovided by the CCS

As already discussed in Chapter 2, the currentatiu@l exceptions under
the Thai CA 1994 cannot properly safeguard the @con interest of the copyright
owners because they allow multiple reproductionbdalone freely and there is no
clear limitation as to the amount allowed to berodpced. Presently, education
institutions rely on these exceptions and reprodoopyright materials without

paying royalty fees. This approach clearly impdine economic interest of the

38 Merges 1996, at 1311.
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copyright owners. | contend in this section tha #stablishment of a CCS which
offers a blanket licensing scheme will help to salve problem.

This is because a blanket licensing scheme canyappl multiple
reproductions of educational materials by the etlmgal institutions. Blanket
licences are used by the CCSs in many developegtres as the main method to
administer rights to photocopy or reproduce boakiscles and other materials in the
education sector because such systems are gearebsouses of copyright works.
Importantly, the blanket licence offered by the gmective CCS will solve the
problem of the copyright exception in respect ofitiple reproductions because it
would substitute for or replace the copyright exiays. Presently, the US court in
the Princeton University Pressasé*® and the UK courts in th&K Universities
casé*! strictly followed the statute by ensuring that toyright exceptions do not
apply if there is a CCS and its licensing schemstesy in place for collecting
remuneration, yet users still reproduce copyrightrke without paying for
remuneration.

In the Princeton University Pressasé*?, the plaintiff brought a copyright
infringement action against a photocopy shop thepared and sold ‘coursepacks’ to
university students without paying royalties or rpiesion fees. The defendant
claimed that the preparation of ‘coursepacks’ foivarsity students was fair use.
Nonetheless, the court held that the defendanpyying of excerpts from copyright
works in the preparation of ‘coursepacks’ for use dbudents taking university

courses was commercial use and such action dineidisiie potential market value

"*Daun 1996, at 238.

"0 princeton University Press v. Michigan Document@&es Ing 99 F. 3d 1381 (6th Cir 1996).
"1 Universities U.K. v. Copyright Licensing Agency [2602] RPC 639.

"2 princeton University Press v. Michigan Document@&es Ing 99 F. 3d 1381 (6th Cir 1996).
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of copyright works. Hence, the purpose and charaift¢he use weighed against a
finding of fair use in the action brought agairtst tlefendant. Even though students
used ‘coursepacks’ for non-profit educational pgg® the defendant could not rely
on the student’'s exceptions. Importantly, the calehied a finding of fair use
because the copyright owner had a system in placecollecting economic
remuneration for such use; other commercial phgpchops routinely requested
permission to reproduce copyright works, but thierlgant himself did not apply for
such a licence. Finally, the court was of the vibat the sale of photocopied work
for academic purposes or wholesale photocopyingpuials for archival research
did not constitute fair use of the material; furththe defendant gained competitive
advantage over other photocopy shops by decliningaty royalties requested by
copyright owners. The court in this case emphadizatian existing licensing system

will weigh heavily against fair use.

Similarly, the Copyright Tribunal in theniversities UKcasé*® specifically
noted that the exception for educational establesttsmunder the CDPA 1988 will
not apply if a licensing scheme was available eaughe case of the copying of very
small amounts of work&? This approach supports the idea that the needkeof
educational establishments can only be met by mibgiand paying for licences
from CCSs who acts on behalf of publisher and astf{d This is because the

Tribunal believed the application of the exceptwamere there is a licensing scheme

"3 Universities U.K. v. Copyright Licensing Agency [2602] RPC 639.
744 |1

Ibid.
¥ MacQueen et al., 2007, at 181.
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available would be damaging to the publishing itdusand in consequence

damaging to education in the effd.

The approach that the copyright exceptions will apply if a CCS and its
licensing scheme system are in place to collecuraration seems to be accepted by
the Thai IP Court. In the IP Court Decision No. /288Z*’, the court also referred

to the Princeton University Pressase’*®

The IP Court took the same approach as
thePrincetoncase by considering the question of whether othetopyright owner
has a royalty system in place for collecting ecolmoramuneration for such use. It
also requested the copyright owners to take thd ieaestablishing the CCS for

collecting the royalty fees from the users in ti@aiTeducation sector by ruling:

‘The copyright owner must establish a royalty systéa
compiling system) and provide convenience to those
intending to request such permission. If the caghtriowner
does not establish a royalty system and provide@uence,
the copyright works reproduced by the defendarit d@he for

the purpose of study of the students are not bendéeto
conflict with the normal exploitation of the copyht owners

or to effect the legitimate rights of the ownerslensection

32 paragraph 1 of the CA 19942

Under this approach, the need for the CCS anlicénsing scheme system as
an instrument to reduce the burden of copyrightepions seems to be increased
because if there is a CCS and its licensing scheyaeem in place for collecting
remuneration but the users still reproduce copyrighterials without paying such
remuneration, then such reproduction made by thiendant for educational

purposes cannot be exempted under copyright exceptind will be considered as

"%Universities U.K. v. Copyright Licensing Agency [2602] RPC 639.

"7 The IP&IT Court decision No. 785/2542(1999).

"8 princeton University Press v. Michigan Document@&es Ing 99 F. 3d 1381 (6th Cir 1996).
"9 The IP&IT Court decision No. 785/2542(1999).
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an obstruction of the copyright owner in seekingfipror as affecting the lawful
rights of the copyright owners. In other words, toairt indicated that the exception
in section 32 of the Thai CA 1994 will not applytte case if there is a CCS and its
licensing scheme system in place for collectingueenation. With this approach of
the Thai IP Court, the introduction of the CCS #&sdicensing scheme system in the

Thai education sector seems to be unavoidable.

The International Federation of Library Associaticand Institutions (IFLA)
also supports this approach when indicating in 2004t licence agreements
frequently replace copyright exceptions becauseesenceptions will not apply
where there is a licensing scheme in piZ8&his means that the introduction of the
CCS and its blanket licensing scheme in the Thaication sector would
automatically solve some problems even if change hat been made to the
copyright exceptions in the Thai CA 1994. This exduse if the CCS is established
and its blanket scheme operated, then the appmfaitte IP Court will prevent the
educational exceptions in the CA 1994, which cutyesilow multiple reproductions
by education institutions, from applying to the easn other word, multiple
reproductions by the educational institutions wdugdcovered under the scope of the
blanket licensing scheme provided by the prospec@CS. This approach will

ensure that the economic interest of copyright as/mell be effectively secured.

In practice, the students will benefit greatly froinis approach because they
can use the copyright works without the need toryerhether such uses can be
justified under exceptions, since such uses willcbeered under blanket licences

provided by the CCS and the educational institgtiall be responsible for paying

"% |FLA Report on exceptions in the digital envirom&004.
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the blanket royalty fees to the CCS. The copyriginers will receive the
remunerations from the CCS after it collects thesfdrom the educational
institutions. The uses through the blanket licemeequite different from the uses of
the works through the copyright exceptions bec#us@ises under the exceptions are
free of charge and no one including educationdituteons need be charged for such
uses. Nevertheless, the blanket licence still bengfe students in the same way as
the exceptions because they can freely use theswathout the need to worry about

paying royalty fees since the educational instisiwill pay for them.

The concern that the institutions will pass onabsts of royalty fees through
tuition fees of the students will not be a problemThailand because tuition fees of
the public schools and universities are normallygject to the control of the Thai
Government through the Ministry of Education. Likegy although the private
educational institutions in Thailand have more di@a to set the rate of tuition fees
for their students, such fees are also subjecth& dontrol of the Ministry of
Education under the Private School Act 2607Rursuant to section 7 of the Act, the
education minister who is in charge of its enforeaimhas the power to issue ‘the
ministerial regulations prescribing the fees noteeding the rates in the schedule
attached in this Act’>? Thus, it would be difficult for private institutis to pass the
costs of royalty fees through the student feeshail@nd since the tuition fees of
both public and private educational institutiong @ubject to the control of the
Ministry of Education. The costs of royalty feeoshl not be much burden for the

educational institutions in Thailand because thayehsufficient financial resources

1 The Private School Act B.E. 2550 (2007).
52 Section 7 of the Private School Act B.E. 2550 (200
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to sustain the current level of royalties and stpson for educational materials.
This is especially true for the public educationadtitutions which receive large
amounts of funding from the Thai Government in #ddi to the tuition fees

collected from the students. Hence, the educatiosétutions should be able to bear

the royalty fees of the blanket licences.

6.2) What should be the solution for Thailand?

In this section, | make three recommendations whicist be done together
with the establishment of the CCS in order to altbe prospective CCS to function
effectively. Section 6.2.1 suggests that the Thav&Bnment must improve the
educational exceptions under the Thai CA 1994 depto support the operation of
the prospective CCS and encourage the copyrightesvito participate in the
prospective CCS and its licensing scheme, as itJteSection 6.2.2 recommends
that the establishment of the CCS in the Thai ettutaector must be carried out
together with introduction of regulations and a gownental body to prevent the
CCS from abusing its licensing scheme or its povireran anti-competitive way.
Section 6.2.3 proposes that the establishmenteo€DS must be done together with
the establishment of an organization or associatigpresenting the users or
educational institutions, to help maintain the beak of lobbying and bargaining

powers within the CCS.

6.2.1) The role of the educational exceptions in su  pporting the CCS

The establishment of the CCS in the Thai educatemtor may not be enough
alone to solve all the problems, because in ordallbw the prospective CCS to

operate effectively, it is necessary for Thailarml improve the educational
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exceptions under the CA 1994. Currently, the Acsdoot mention CCSs or blanket
licensing systems at all. In order to enable a G@8 its licensing systems to
function effectively, it is necessary to have exweys that encourage the copyright
owners to participate in the CCS and its licensicigeme, as in the UK. Some of the
exceptions for educational establishment undetdeCDPA 1988 are designed to
encourage the copyright owners to participateaansing scheme systems provided
by the CCS> For instance, the exception for recording by etanal
establishments in section 35 is also designed tmuwrage copyright owners to
participate in the licensing scheme system of gievant CCS>* In this vein, the
exception allows an educational establishment tkenzarecording of a broadcast or
a copy of a recording for the educational purpeaéisout infringing the copyright in
the works provided that the educational purposesian-commercial and a copy or a
recording of a broadcast is accompanied by a serfficacknowledgement>
However, this section clearly stipulates that drthis a certificated licensing scheme
provided by the CCS, then the exception will noplgpand the educational
establishment has to obtain such licerlé®3his means that the exception will only
apply in the absence of ‘a certificated licensiogesne’. It is important to note that
the term ‘certified’ in section 35 means certifibg the Secretary of State under
section 143 of the CDPA. A licensing scheme isifoedt if the Secretary of State is

satisfied that it enables the works to which itlegspto be identified with sufficient

53 addie 2000, at 767; See also Suthersanen 20892at
4 bid at 767.

%5 Section 35(1) of the UK CDPA 1988.

¢ Section 35(2) of the UK CDPA 1988.
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certainty and if it sets out clearly the terms dmali a licence will be granted as well

as clear terms of paymeft.

Similarly, the exception for reprographic copyingy beducational
establishments in section 36, which allows such emtablishment to make
reprographic copies of passages from publisherhiiyevorks to be exempted from
copyright infringement provided that the instruatis for a non-commercial purpose
and is accompanied by a sufficient acknowledgenadag stipulates in subsection
(3) that the exception will not apply if licence available and the person making
the copies knew or should have been aware of thet’f Section 36 has no
requirement that the Secretary of State approvdidbece before the scheme can be
operated. However, it provides additional safegsidodt educational institutions in
that the terms of a licence granted to an educaltiestablishment authorising the
reprographic copying for the purposes of instruttaf passages from published
works are of no effect if they purport to restticeé proportion of a work which may
be copied to less than that which would be perdhitiader this sectioft® This
means that the amount of materials that can beesdopnder the licences covering
photocopying in educational establishment must beerfavourable than the amount
of materials that are permitted under this sectwmch allows ‘not more than one
percent’ of any work to be copié® However, the Secretary of State also have

power under section 137 of the CDPA to extend tbeemage of educational

5" Burrell and Colema@005, at 128.

*® Section 36 of the UK CDPA 1988.

9 Section 36(4) of the UK CDPA 1988.

%0 section 36(3) of the UK CDPA; See also Burrell @alemar2005, at 129.
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reprographic licences and licensing schemes todecivorks of a description similar

to those already coveréd

It is clear that although sections 35 and 36 ofllke CDPA are designed to
ensure that publishers and copyright owners haviaeaamtive to enter into licensing
arrangements of the CC%§ their functions do not only limit to encouragitige
copyright owners to make licence available forukers by participating in the CCS,
but also give powers to the Secretary of State@mylyright Tribunal to control and
review certain copyright licensing scheni&$Burrell and Colemapoint out that the
most important perspective on the exception fordtacational establishment and
licensing scheme system under the UK CDPA is they &ll can be referred to the
Copyright Tribunal’® They explain that even if there is a licence iemgion so that
the exceptions do not apply, interested partieh fic educational institutions can
still refer it to the Copyright Tribunal for revieaf the terms if they feel that the
proposed terms in the licensing scheme are unrab&fi° These exceptions are the
important factors explaining why the operation feé ICCS in UK is quite effective.
If Thailand is going to establish the CCS and Igieg scheme system, this method
would be very helpful in encouraging the copyrighier to participate in licensing
scheme systems, while at the same time helping amtean control over the
prospective CCS and its licensing scheme in the @thacation sector; so it should

be inserted into the Thai CA 1994. The issue ofrtile of Copyright Tribunal in

controlling the CCS will be discussed in the nedt®n.

81 Byrrell and Colemag005, at 129.
762 H
Ibid.
%3 |bid at 127, 129.
%4 bid at 129.
% |bid at 127, 128 and 129.
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6.2.2) Regulation of the CCS

In this section, | will make two recommendationsst the establishment of
the CCS in the Thai education sector must be dogether with the introduction of
regulation and an appropriate governmental bodgatairol and prevent the CCS
from abusing its power. Without such legal conttbg prospective CCS is likely to
cause more problems for copyright owners and seais as already happened in the
Thai music area (section 6.2.2.1). Second, | wihreine both the US and UK
approaches to controlling the CCS and recommertdhiibdJK approach seems to be
more suitable for Thailand because it relies on d¢bpyright law and a specific
governmental body (the Copyright Tribunal) ratheart on general competition law

and the courts as in the USA (section 6.2.2.2).

6.2.2.1) The need to control the CCS

Presently, no CCS operates in the Thai educatiatoiséout there are
seventeen CCSs in the Thai music area, which dlyreperate without any legal
control. As a result of the lack of legal contithle CCSs in the Thai music area have
caused many problems for copyright owners and uddrs problems in the Thai
music area might possibly recur in the area ofditg and education materials after
the establishment of the CCS in the education se&teording to the Department of
Intellectual Property (DIP) in Thailand, more thHPD petitions about the collection
of royalty fees were submitted through the Officé the Prime Minister,
Ombudsman, the Ministry of Commerce, and the 5fPThese petitions requested
the introduction of a regulation controlling the £ the music area as well as

complaining about the unfair collection of royafges in this area. For instance,

% DIP Report on copyright fee collection in Thaila2@07.
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some users of copyright works in particular muswgarks, such as karaoke service
providers, restaurants and hotels, had complainadthe collection of royalty fees
was unjust and unfalf’ In particular, there were many complaints abow th
repetition of the collection of royalty fees or ttveo-tier collection of royalty fees,
where the user, who had already paid the royattg,fead to pay the same fees again
for the same use of the same w6tkAlso, many CCSs in the Thai musical area are
notoriously slow and inefficient in distribution othe royalty fees to their
members®® Therefore, many copyright owners who are membésome CCS in
the music area complained in the petition that theye been taken advantage of by
the CCS which has not allocated their royalty fieethem at all or only distributed it
in small amounts and without a scheduled timefrafhe.

Importantly, the DIP indicated that in some circtange the users would
have to pay the royalty fees to more than one C&% ef which claimed to be the
rightful representative of the same works and saapgright ownerg’! It is nearly
impossible for the users to know whether or not @@S that has received their
royalty payment is in fact the rightful represemator the rightful owner of the
works in question. This means that users may paydkalty fees to parties who do
not actually own the copyright so that any roydétgs are wasted. Rightful owners
of the work do not receive payment and the users pdy the royalty fees to the
CCS which does not own copyright in such work ateialy infringing copyright in
that work. Even if users are willing to go and dhedth each CCS, it would be

inconvenient for them because it would take timé effort to search and contact all

5 DIP Report on copyright fee collection in Thaila2@07.
8 |pid.

9 Ipid.

0 Ipid.

"I DIP Information on collecting companies in Thaida2009.
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relevant parties or each of the seventeen CCSeirfig¢hd. At the end, they may not
know the answer since some works are subject tordpetition of royalty fees
collection or two-tier collection problem becau$e ttopyright owners themselves
ask two CCSs to represent the same work.

The DIP attempted to solve this problem by formuotata list of musical
works and the CCS which represents each one; laht Bsts are still far from
completion and ineffectivE’? This is because large numbers of old musical works
which do not appear on the list, are still subjecthe repetition of the royalty fees
collection or multiple collections. Also, the lis not updated very often so large
numbers of new musical works, which are also sulij@cthe repetition of royalty
fees collection, have not been placed on the &swall. Since the first list cannot
solve the problem, the DIP attempted to createhmndist of the works that have
been claimed by more than one CCS and are sulgjghetrepetition of the royalty
fees collection. The purpose of the second listoignform the users about the
possibilities of facing the repetition of the cali®en or the two-tier collection of
royalty fees for the use of the works on this lidevertheless, repetition of the
royalty fee collections for the same use of the esavork still occurs on a regular
basis because the list cannot cover all the wdrasave this problem and it is not
updated very often. Thus, there are many new watksh have the same problem
but have not been placed on the list yet.

As a result, there have been many protests in fvbttie DIP office for the
past few years. Many protesters claimed that tteeafremuneration is unreasonably

high and the collection of royalty fees is unfa@gchuse they had to pay royalty fees

"2 DIP Information on collecting companies in Thaida2009.
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for the same pieces of music to more than one @&&) of which claims to be the
representative of the copyright ownéf$The protesters demand legal controls on
the operation of the CCS and a fair system of tgy@llection which can guarantee
that the users would not have to pay multiple riyyéges to several CCS§' The
National Economic and Social Development Board (NBFrecommended that the
Thai Government introduce an effective legal cdntiro CCSs in the music area in
order to guarantee that the royalty rates and dleation of royalty fees are fair for
users. This is consistent with the opinions of p@ernment agencies and many
private organizations such as those associatidat®deto music businesses.

Even if Thailand has only one CCS in the music gesaopposed to the
seventeen CCSs now), it is still necessary to hragelation and a governmental
body to control the operation of the CCS and prevefrom abusing its power
against users. It is possible to have a single @C&Iminister a particular category
of rights, which means that a CCS is allowed t@ireta monopoly position in
relation to its specific category or type of copyti works’”® In this aspect, the
potential problem of having a single CCS administgra certain type of rights in
one specific field without legal control is thatetipossibility of the abuse of the
power would be higher than having several CCSs midtering such rights in one
specific country. Normally, the objection to thengle CCS holding excessive
monopoly power is that it may result in unfair grees against the users or copyright
owners and also in the absence of any alternat®8 @nd legal control. A single

CCS could more easily impose unfair provisions anlty rates on their users. So

" Tunsarawuth 2007, at 1.
" Sunthornsingkarn 2009, at 213-218.
" sythersanen 2003, at 591.
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it is necessary to have legal control regardlesstadther Thailand has a single CCS

or several CCSs operate in one field.

Therefore, | would suggest that if the Thai Goveentrallows the CCS to be
established in the education sector, it must atse@ hhe means to control the CCS in
order to prevent it from abusing its power. Withaay legal control, the prospective
CCS in the Thai education sector could abuse igepan relation to the rate and the
collection of royalty fees. Abuse of power by thE&in the education sector could
have a more severe impact on the public interettarresearch development of the
country than on that in the music area. The edoica@CS could normally control
the price of the licences and the level of the s&€de such materials, so it could
potentially affect all creativity and research depenent in Thailand. Thus, most
CCSs in the developed countries are subject toiraomis control by a relevant
governmental body though there is no clear unifornm the legislative provisions

which control these CCS&°

Regulations often prevent any abusive activitiethef CCS in respect of fair
practices regarding both their members and uZémsnportantly, the regulations
typically establish an independent or governmebtady to control the licensing
practices of the CCS with regard to the settingoghlty fees, to prevent the royalty
rate set by the CCS being used in an anti-compettiay or in a way that adversely
affects the public intere$f® For instance, the CCS may exercise its bargaining

power in demanding that licensees pay excessive fee the use of copyright

76 Stewart 1989, at 968-985.
" Lingen 1998, at 211 -216.
"8 Govaere 1996, at 249.

294



works!”® Or, if it has many competitors, it may charge Vieny royalty fees in order
to drive its competitors out of the market; or iaynuse its dominant position to
refuse to supply users without a commercially fiadtle reasori®® This dominant
market position of the CCS can have severe impadhe users especially if they
have no alternative providét In practice, the CCS would be likely to hold a
dominant position if it can represent or contrahajority of a particular category of
rights owners in any particular territof3? This means that if one of many CCSs in
the certain field acquires more repertoires of cigby in particular areas, it would
be possible for that particular CCS to exercis@dwer in an anti-competitive way
to cause a monopoly situation to exist.

However, even if there is an alternative CCS oep#uppliers of licences in
the market, such abuse of power regarding theofateyalty fees by the CCS could
probably occur. For example, the CCS in a partrcataa could still abuse its power
through its reciprocal relationships with other GG the field. Such agreements are
designed to allow the CCS to make reciprocal useopfright works by issuing the
licences for the works that each of them holds heirt own repertories and
catalogueg®® Since they can license copyright works in eachershrepertories
through reciprocal agreements, they could easihgrobthe royalty rate which could
result in a co-ordinated effort to influence therkea’®* This means that abuse of the

powers exercised by the CCS does not occur onlyevtieere is one CCS in the

" Lui 2003, at 73.

80 bid at 75.

81 Kretschmer 2002, at 126.
82 Garnett 2005, at 1500.
83 |Lui 2003, at 68.

84 Sripibool 2002, at 46-52.
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particular field. This is the reason why laws innyadeveloped countries with
different systems of collective administrations éaggulated CCS$>

It is undeniable that the CCS would be undesirahlethe absence of
regulatory and controlling mechanisms to ensureitldoes not abuse its monopoly
position’®® Similarly, the 1988 report from the UK Monopolig@ommission
indicated that the CCSs are the best mechanisitinéolicensing of copyright works
but only if they are prevented from exercising tieonopoly in an unfair mannét’
Hence, the establishment of a CCS to administeyragit materials in the Thai
education sector must be done together with thevdaottion of the appropriate
provisions and relevant governmental body to cdstror provide sufficient
accountability in order to prevent the CCS from sabg its power in anti-

competitive way against the users.

6.2.2.2) What should be the appropriate approach to controlling the

CCS?

In this section, | consider the US and UK approaatre controlling the CCS
and suggest that the UK approach on controlling @&S is more suitable for
Thailand. This is because although both the UK &Il legal systems allow
competition law to apply to the CCS if it acts im anti-competitive wa¥/®, the US
approach seems to rely heavily on consent decnegsr competition law and the
court to control the CCS. In contrast, the UK apgfohas also used competition law

in some copyright issues too but in the contexthef CCS, it seems to rely heavily

"% Dietz 2002, at 900.

81 ui 2003, at 73.

" MMC Report on Collective Licensing 1988, at 7.14.
788 | ui 2003, at 82.
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on copyright law and a specific governmental bothe (Copyright Tribunal) to
control the CCS, rather than on general competithon and the court. This makes
the UK approach more applicable to the Thai copyrigystem, which likewise

provides no link between the copyright law and cetitjpn law.

Although there was a Copyright Royalty Tribunal (QRunder the US
Copyright Act 1976, it did not have the respongipibf controlling the CCS because
it was set up to administer copyright compulsocgtises. Hence, the jurisdiction of
the CRT was limited to two functions: 1) determgnistatutory royalty rates for
compulsory licenses; and 2) determining or settlidigputes concerning the
distribution of royalty fees collected for cablédetasion and jukebox performances
in respect of those compulsory licend&sAlthough the statute provided relatively
clear direction for the rate-making activities betCRT, it gave little indication on
how it should distribute royalti€s® As a result of this lack of clarity, the activiief
the CRT became the subject of controversy; so & al@olished and replaced with
Copyright Arbitration Royalty Panels (CARPS), whicave the same responsibility
as the CRT; that is, to settle disputes and deteyntine statutory royalty rates
regarding compulsory licensé¥.Hence, the CCS in the US was not subject to the
jurisdiction or the control of the CARPs or CRT aese the responsibility of these
governmental bodies is limited to determining tteigory rates under compulsory

licences only.

Since there is no administrative body to contr@ tBCS in the US, the

primary control of the CCS has largely relied omsent decrees under competition

89 eaffer 1995, at 237-238.
790 | pid.
91| bid.
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law to prohibit unfair practices as well as prevahtise of powe’? Under the US
legal system, consent decrees are judicial decrd@sh express a voluntary
agreement between parties in a lawsuit. For instaant agreement by the defendants
indicates that they will stop the activities alldgey the government to be illegal in
exchange for an end to the charge. The major cordasree which controls the
operation of the CCS in the USA resulted from aotiapetitive proceedings brought
by the US Department of Justice in 1941 against Almeerican Society of
Composers, Authors and PublishéaSCAP) and the Broadcast Music Incorporated
(BMI) which are the first and second largest CCSghe US music ared’ The
Justice Department sued both ASCAP and BMI andjadig¢hat the blanket licences
of these CCSs were illegal because they restrdiaglé in violation of competition
law. As a result of this lawsuit, the consent deonas formulated and established
the rules to govern the basic licensing practideth® CCS’®* This consent decree
contains a requirement of equal treatment, whicjuires the CCS to provide such

treatment to all of its members without any diséniation.”>

However, the main feature of the US consent dedhat it allows the
parties who disagree with the rate of royalty feethe terms of the licences to apply
to the Federal District Court for the determinatioina reasonable f€€° In such
proceedings, the burden of proof falls on the C&€8stablish the reasonableness of

the royalty fees requested by it. During such pedaggs, the licensee has the right to

92 Neumann 2001, at 1; See also Frazer 1988, atKesnedy 2001, at 11; and High 2001, at 87,
374-385.

93 Dougherty 2006, at 410.

"9 United States v. American Society of Composersiohsitand Publishers (ASCAP)940-1943
Trade Case (CCH) ©6104at 405 (S.D.N.Y.1941) andnited States v. Broadcast Music Inc. (BMI)
1940-1943 Trade Case (CCH) p 56096 (E.D. Wis. 1941

"**Besen 1992, at 389.

"% Freegard 1997, at 49.
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use works in the repertory of the CCS and the cailttdetermine an interim fee
later in the final determinatiors’ In practice, when there is a dispute between the
CCS and licensees about the rate of royalty féescourt will determine the case by
using the fees from the other CCSs which have lemgaining power as a
competitive benchmark® For example, in order to determine whether the wit
royalty fees of ASCAP is reasonable, the court careg the rate to that of the BMI
which is a smaller CCS that has less bargainingepdw the field’®® This is the
same method that the Copyright Tribunal in the Wesin determining whether the

rate of royalty is reasonable or not.

The legal challenges to the CCS often come in dhen fof opposition to the
blanket licensing provisions in the consent dectessause these did not eradicate
allegations of violations of competition I&? The US courts often have to
determine the issue of whether or not a practichefCCS unreasonably restricts
competition because the licensees normally claiat dompetition law is violated
through price fixing and monopolizing or illegaltgstraining trade through the use
of blanket licence& In such a case, a restraint of trade would beidered as
reasonable only if its purpose outweighs its aatipetitive effects, so the court
would normally consider whether the practice of (DES in question created a
substantial adverse impact on competifnHowever, the US courts in several
decisions have rejected attempts to challenge ocbrdecrees and found that the

licensing practices did not violate competition lbecause agreements between the

"7 Freegard 1997, at 49.
"9 American Society of Composers, Authors & PublisG&&CAP) v. Showtime/The Movie Channel,
Inc.,912 F.2d 563, 572 (2d Cir. 1990).
799 (i
Ibid.
80 50bel 1983, at 5.
81 Daun 1996, at 234; See also Sobel 1983, at 7-9.
892 Broadcast Music Inc. v. Columbia Broadcasting Sydte., 441 U.S. 1 (1979).
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CCS and copyright owners are non-exclusive andthls@onsent decrees allows the

licensees to apply to the court freely for revidhe royalty rates at any tinf&®

It is important to note that although many CCShsas ASCAP and BMI are
subject to a court-administered anti-trust consktree, some small CCSs such as
the Society of European Stage Authors & ComposBESAC), which is much
smaller then ASCAP and BMI, are not subject todbere€®* This is because there
is an alternative under the US legal system: thagt&ss could grant these small
CCSs an exception from competition law if there attger mechanisms which can
keep the anti-competitive activity of these bodiescheck®® Nevertheless, such
alternative mechanisms for preventing anti-competitictivities normally operate
within the scope of competition law.

It is clear that the US Copyright Act of 1976 hasywlimited recognition of
the role of the CCS and has no systematic regulébiocontrolling the CCS because
there is no administrative body under the copyrigiMto oversee the license fees set
by the CCS. The responsibility of the CARPs is fedito determining the statutory
royalty rates regarding compulsory licences §fifyThe control aspect of the CCS is
entirely left over to application of competitionlea under the consent decrees
resulting from anti-trust proceedings brought agiaihem. This means that if there is
a problem relating to the CCS, it will be solvededily by the US courthrough

competition law rather than by a specialist cogyriggibunal, and the decisions of

803 Buffalo Broadcasting Company v. American SocietyCofnposers, Authors and Publishers
(ASCAP) 744 F.2d 917 (2d Cir. 1984)he Broadcast Music Incv. Columbia Broadcasting System
Inc., 441 US 1 (1979); an@olumbia Broadcasting System Inc., v. American &paf Composers,
Authors and Publishers (ASCABRO F.2d 930 (2d Cir. 1980).
%% Besen 1992, at 389, 392.
805 i

Ibid.
%% Dietz 2002, at 898.
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the court are subject to the normal appeal pros&8s&his makes the US approach
inapplicable to the Thai copyright system whichvides no similar possible link
between copyright and competition law. Also, refyion competition law and the
courts rather than the Copyright Tribunal wouldré@ase the burden upon the Thai

courts, which are already overburdened with cases.

Under the Thai copyright system, any anti-compegitmatter relating to
copyright is not subject to the Thai Competitiort Acany case but is only subject to
section 15(5) of the Thai CA 1994 which stipulatkat if the copyright owners
license their rights or the use of their works tother person with conditions, such
conditions must not unfairly restrict competiti¥i.Section 15(5) paragraph 2 added
that the question of whether such conditions araiumestrictions of competition
must be considered in accordance with the rules camdiitions provided in the
Ministerial Regulation. Presently, there is a Cagyr Licensing Ministerial
Regulation 1997 issued under the Thai CA 1¥84The application of these
provisions is still problematic because they ommiyit the licensing of the exclusive
rights of: (1) reproduction or adaptation; (2) coumtation to the public; and (3)
‘letting for hire of the original or the copies afcomputer program, an audiovisual
work, a cinematographic work and a sound recordiffgrhe abuse of copyright law
in an anti-competitive way other than in relatienthese matters is still possible,
particularly if the issue is concerned with digitahterials. For example, although
these provisions could cover the licensing of tkelusive rights of reproduction in

an anti-competitive way, it cannot apply to digitaproduction because the term

87 Besen 1992, at 392.

808 Section 15(5) paragraph 1 of the Thai CA 1994.

809 Ministerial Regulation (1997) Issued under theiTha 1994.
810 Section 15 of the Thai CA 1994.
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‘reproduction’ under the Thai CA 1994 does not udd digital or electronic
reproduction. This means that if the CCS licendes rights relating to digital
reproduction in an anti-competitive way, it will hdoe subject to the Thai

competition law and section 15(5).

The UK approach to controlling the CCS seems manesistent with the
Thai copyright system. At the same time through ni@del provided by section
144(1) of the CDPA it shows the way to close the dg&tween copyright and
competition law in Thailand. The UK CDPA statestthle licensing schemes
promulgated by the CCS are subject to the confrthe Copyright Tribunal, which
holds a broader jurisdiction to cover most schewofesopyright licensing™* Such
controls principally allow the users or those whie axcluded from being granted
licences to challenge the operation and rate otiraration of such schemes through
the Tribunaf'? The purpose of establishing the Tribunal is tovent abuse of the
powers of the CCS and to determine disputes betweerCCS and users, while
guaranteeing no unreasonable discrimination betiieensee$’® The Tribunal has
a wide jurisdiction when considering disputes imialj an existing scheme; the
terms of a licence; licensing conditions; and th@iy of an existing licence.
However, it is not a proactive body so it can ondgpond to applications and

references made to it by the parties.

The provision aims at controlling the rate of rayabf the CCS and is

intended to guarantee that a CCS cannot abusewsrgby unilateral establishment

811 suthersanen 2003, at 592.
812 Fry 2002, at 518.
813 Section 116 of the UK CDPA 1988; See also Freeg@8¥, at 9.
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of royalty fees for the uses of work¥.This is because the rate of royalties issued by
the CCS is not fixed by laws but will normally bet ¥y the CCS; so it is important
to ensure that the rate of royalty fees does natl#e unreasonable discrimination
between userS?> On the matter of discrimination, the Tribunal eragizes that the
CCS cannot differentiate in the rate of fees terlgees because such an approach
would likely lead to the possibilities of unfairstections and injusticE® If users
feel that the royalty fees are unreasonable, tlaeylring a case to the Tribunal for
reconsideratiofi’” For example, the licensees may ask the tribunalei@rmine
whether the rate of royalty fee was reasonableomparison to the other rates
provided by other CCSs. This is also under thesgliction of the Tribunal because
section 142 of the CDPA allows it to consider apligation to settle the royalty fees
or other sum payable in pursuance of sectidi®s6uch application may be made by
the copyright owners or the person claiming to beEated as licensed by the
copyright owner$*® This means that the rate of royalty fees providgda CCS is
normally subject to the control and approval of @epyright Tribunal. This function

is quite useful for Thailand because one of themlamts about the operation of the
CCS in the Thai music area is that the rate of ltpyfaes provided by the CCSs is

unreasonably high. So this function can help tdqmtothe interest of the users.

%14 Dietz 2002, at 898.

815 Phonographic Performance Limited v. Candy Rock Rig Limited [1999] EMLR 155.

816 performing Right Society Lt The British Entertainmer& Dancing Association Ltd[1989],
PRT 44/87See also Freegard 1997, at 53-56.

817 performing Right Society Ltd v BoiZd©99] EMLR 359.

818 Section 66 of the UK CDPA stipulates that ‘the @eary of State may by order provide that in
such cases as may be specified in the order tlnkgro the public of copies of literary, dramatic,
musical or artistic works, sound recordings or §ilshall be treated as licensed by the copyrighteown
subject only to the payment of such reasonableltyoya other payment as may be agreed or
determined in default of agreement by the Copyrigfitunal’.

819 Section 142(1) of the UK CDPA 1988.
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It is important to note that the rates of royake$ in the licensing agreement
are practically reviewed by the CCS at the end hed term of the licensing
agreement, which is normally three or four yéatsThe Tribunal said in several
cases that if there is an agreement between the &@She licensees, then the
former cannot change the fees or rates of roya&ég fto collect from the licensees
even if the circumstances have chantfédhe licensees and the users would benefit
from this approach because the new rate would agptilem when continuing the
licensing agreement with the CCS; so if they fastamfortable with the new rate,

they could decide not to continue the licensingeagrent with the CCS.

The Tribunal can also exercise its power when usengplain that they have
been unfairly refused a licence by the CCS or thatCCS has failed to procure
licences for them. In this vein, it must exercisegowers by making the decision on
the basis of what is reasonable in the circumstaige considering other similar
circumstances where the licences have been grémtether person®? In order to
determine what is reasonable on a reference oicagiph in relation to a licensing
scheme, the Tribunal must consider the availaboityother existing comparable
licensing schemes or the granting of other licentmesther persons in similar
circumstances as well as considering the term$iadet other licencéé® In some
circumstances, it makes a comparison with otheersels or licences granted by the
same person in similar circumstances because #msensure that there is no

unreasonable discrimination between licensees uh@elicensing scheme to which

820 phonographic Performance Limited v. Candy Rock Rig Limited [1999] EMLR 155.

821 performing Right Society Ltah. The British Entertainmer& Dancing Association Ltd[1989],
PRT 44/87 See also Freegard 1997, at 53-56.

822 Bainbridge 2002, at 83.

823 Section 129(a) and (b) of the UK CDPA 1988.
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the reference or application is md&d&Normally, the Tribunal makes a decision on a
case by case basis and the decision of the Trilmanegd still be appealed to the High

Court at any point of law arising from a decisfon.

Interestingly, the UK approach allows the Copyrighibunal to act in
accordance with the recommendation of the Compatifiommission so this method
should help to fill the gap between competition andyright law in Thailand, which
| have previously mentioned. The UK Copyright Trlalihas the power to exercise
its powers in accordance with the recommendati@hraferences of a report of the
Competition Commission. According to section 144¢iXhe CDPA, the Tribunal
can exercise its power in order to solve the problespecified in a report of the
Competition Commission where the CCS has operajaihst the public intere&t®
Such matters specified in reports of the Competitmmmissions may include: 1)
conditions in licences granted by the CCS restictihe use of the work by the
licensees or the right of the copyright owner tangrother licences; or 2) a refusal of
a copyright owner to grant licences on reasonabtens®®’ In such cases, the
Tribunal has the power to cancel or modify thosedtmons or to provide that

licences in respect of the copyright must be magddable.

This method is an instrument to control the operatif the CCS through the
Competition Commission and the Copyright Tribunghe relevant governmental
bodies have power to request the Competition Cosioniso examine the practices
of the CCS and to ensure that they do not adveisédgt the public interest. As

Peacock and Ricketts indicate, the present redpbties of the Competition

824 Final paragraph of Section 129 of the UK CDPA 1988

825 gection 152 of the UK CDPA 1988; See also Nor#i8gl, at 207.
826 Section 144(1) of the UK CDPA 1988.

827 Section 144(1) (a) and (b) of the UK CDPA 1988.
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Commission (CC) are set out in the Fair Trading A873, the Competition Act
1998, and the Enterprise Act 2002: these statlites the relevant regulatory bodies
to refer possible licence modifications or certather matters to the Competition
Commissiort?® This power of the Competition Commission has beemployed to
examine the practices of the CCS in several ocoasibor instance, in 1988 the
Monopolies and Mergers Commission (MMC), the predsor of the Competition
Commission, was asked to report and examine thetipea of Phonographic
Performance Ltd (PPL), which operated in the aréasaund recordings for
broadcasting and public performarfé&It investigated on the monopoly position of
the PPL and its effect on the radio stations. Them@ission found that the
monopoly position was created because the PPL tiedexclusive right over
broadcast recordings, so it made some recommendatorelation to the operation

of the PPL and also about how the Tribunal couldesthe probleni*

Another occasion when the Commission exercisegatsers was in 1996
where it was asked to examine the practices of Regorming Right Society
(PRS)?*! The members of the PRS complained that the bamyisluct was unfair to
them because they had to assign all their rightthéosociety under its terms of
membership and this meant they had to pay feesrform their own music at their
concert$® They also claimed that they were subject to dealudtions because a

performance in a foreign jurisdiction would meardudeions to the foreign CCS

828 peacock and Ricketts 2005, at 3/17, 3/18 and $&8;also DTI Guideline on Enterprise Act 2002
(May 2004).

829 MMC Report on collective licensing 1988, at 7.14.

830 pid.

81 MMC Report on performing rights 1996, at 5.24.

832 Kretschmer 2002, at 131-137.
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linked by any reciprocal agreements between the BRSthose foreign CCS¥
The Commission found that there was a monopolhasdn in favour of the PRS and
identified various problems that were against théblip interest as well as
recommending the solution for the Tribunal to soblese problem%* These
recommendations in the two reports of the MMC water implemented and used as
guidance to improve the operation of the Copyrighbunal in controlling the

ccs®»

These two occasions illustrate that the Competi@mmission is used to
safeguard the members’ rights and control overG@&. This means that the CCSs
in the UK are not only subject to control under themorandum and rules of the
CCS under company law but are also subject toah&ra of competition regulatory
bodies such as the Competition Commission. Thishatkis quite effective and
useful for Thailand. Currently, Thailand has ani-tmist regime operated under the
Trade Competition Act 1999 and section 6 of thist Asstablished a Trade
Competition Commission, which has the power to maé®@mmendation, issue
notifications, and give instructions as well aztmsider complaints relating to trade
competition law and so dfi° However, the power of this commission does not
extend to the CCSs and other copyright issues Becas already discussed earlier,
the CA 1994 has its own provision to deal with aammpetitive issues relating to
copyright and licensing matters in section 15(5hjolh currently operates together
with Ministerial Regulation 1997 issued under th& €994. So there is no link

between the Trade Competition Commission operatetkuthe Trade Competition

833 Kretschmer 2002, at 131-137.

84 bid.

835 UK IPO Information on Copyright Tribunal 2006.
836 Section 8 of the Thai Trade Competition Act 1999.
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Act 1999 and copyright law in Thailand. Also, théal CA 1994 contains no

equivalent provision to section 144 of the CDPAeThethod of section 144 of the
CDPA would help to link the copyright system witbngpetition law in Thailand by

allowing a tribunal to exercise its power in ac@rde with the references or
recommendation from reports of the Competition Cassman. Under this approach,
it would be harder for the prospective CCS in thmiTeducation sector to benefit
from the gap between the competition law and cgbyriaw because any copyright
matters relating to anti-competitive activities thie CCS, including those digital
reproduction issues, could be directed to the AgpyiTribunal through the report of

the Competition Commission.

6.2.3) The need for associations representing the u  sers and educational

institutions

| recommend that the establishment of the CCSenTihai education sector
be carried out together with the establishmentssbaiations to represent the interest
of users and educational institutions. In this yein is undeniable that the
establishment of the CCS in the Thai educationoseebuld increase the bargaining
power of copyright owners because the aggregaficomyright works within a CCS
would place them in a stronger position when negioty terms of licences such as
rates of royalties, conditions for the use of woak&l the term of authorisation on
behalf of the copyright owners with the users ancational institutions. In the US,
the CCSs are quite powerful, especially when thesl dvith individual users or a
single educational institution which has less biamigg power because the CCS

could set its desired licence fee and force thesgeoctive users to take it or leave
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it.%3" This allows the CCS to extract the entire valwerfithe copyright works in its
repertories because they can deny the users agnkss they receive the desired
licence fees. This is possible because the rateyaiity fees is not fixed by laws in
the US but will normally be set by the CCS. In sotireumstances the rate could
depend on negotiation and bargaining between th® @l the organization of the
users®® Therefore, the users or the educational institstimay get reasonable rates
or lower rates of royalty fees if they negotiatehmihe CCS in groups rather than
individually. This is because a group of users ttaeaten to withhold its entire
patronage, which could force these CCS to set tyalty fees at reasonable
prices®*® Thus, group bargaining between the CCS and thepgrof users would
help the membership in the CCS to move closerdceefficient level and at the same
time make the users realize the need to band teg@thorder to increase their
bargaining powef*°

The establishment of the CCS increases not onlypaingaining power of the
individual copyright owners in the Thai educaticector but also their lobbying
power when making submissions in favour of strong@tection under copyright
law. For instance, many CCSs in the US have cotgzbraith each other as alliances
to lobby Congress members to pass laws or Actshwriovide better protection for
their member&*! This makes the administration of copyright throtigh CCS better
than individual management because self-administrdiy individuals usually has
weak lobbying and bargaining power so even theyelenough financial resources

and expertise to administer their rights by theneslthey would hardly match the

837 Besen 1992, at 389.

838 jehoram 2001, at 137; See also Suthersanen 200817 ; and Arnold 1990, at 76.
839 Besen 1992, at 389.

840 1pid.

81 |ingen 1998, at 215.
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CCS in term of lobbying and bargaining pow¥fsBut, in order to maintain a
balance of lobbying and bargaining power between dbpyright owners and the
users, the establishment of the CCS in the Thacathn sector must be done
together with the establishment of associationepresent the interest of users and
educational institutions. In Thailand, a singlevansity has more bargaining power
than individual copyright owners but it may notddgde to match the bargaining and
lobbying power of the prospective CCS. Currenthdividual authors or copyright
owners in Thailand would be disadvantaged wheméncisers such as educational
institutions and universities because the copyrieeption applying to teaching and
educational institutions under the Thai CA 1994<doet have a clear limitation as to
the amount of reproduction and does not prohibitltipla reproductions of
educational materials. Therefore, the educatiamgtitutions, which often have their
own internal publishing houses, can rely on thedequate exception to reproduce
the copyright materials through their own publighihouses without paying the
royalty fees.

However, after the establishment of the prospedB@S and its licensing
system in the Thai education sector, the situatiaght be changed because a single
university may not have enough bargaining and lofibypowers against the
prospective CCS. Although the lobbying power of @€S could be useful for the
individual copyright owners, it could become extessand even threaten the public
interest because it is possible for a CCS with emwudest funding to achieve
enormous public policy and financial victories agiusers or the overall desires of

the general publi®® In the USA, several powerful CCSs can directlyirmfirectly

842 MMC Report on collective licensing 1988, at 7.12.
843 Knopf 2008, at 122.
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influence the government’s policies and legislationthe UK the CCSs also act as
political lobbyists to make a law in their besteirest$** The situation in the Thai

education sector may be worse than those of thendiSthe UK because Thailand
does not have any strong organization or assonmtitm represent users or
educational institutions. So the establishmenthef €CS in this area could have

some impact on the users and educational institsifilo Thailand.

In this aspect, the situation in the US and UKugeydifferent from Thailand
because they have associations and organizationsep@sent the educational
institutions at national level so the CCS cannotehemuch advantage in term of
bargaining and lobbying power. In the USA, theree anany associations
representing higher educational institutions, sthaad universitie&* For instance,
the National Association of Independent Colleged Bimiversities (NAICU) is an
organization which represents nearly 1,000 educatienstitutions in the US on
policy issues with the US federal government sugtih@se affecting student aid,
taxation and government regulatitfi.Similarly, the American Association of State
Colleges and Universities (AASCU) represents mbent430 public colleges and
universities in the USA and its function includesmtoring, analyzing and lobbying
on a variety of federal authorization and billseating public higher education
institutions and their students in the U¥ALikewise, the American Association of

Community Colleges is an organization for commugitjleges at the national level

84 Goldmann 2001, at 429.

85 |HEP Information on higher educational organizasiin the US 2008.

848 NAICU Information on its member institutions 2010.

847 AASCU Information on its member institutions 20E0d AASCU Information on its policy on
federal legislations 2010.
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which works closely with the Directors of State iOdk to inform about the affect or

impact of the policy and regulation on the educasectof*®

In the UK, there are also several organizationsessmting the educational
institutions, schools and universities. The mostponant one is known as
‘Universities UK’, which is the major representaibody for the higher education
secto®® It has around 133 members, who are the executaads of all the
educational institutions, universities and somédegals of higher education in UR®
Universities UK not only represents the interestuafversities to Parliament and
political parties but also has a special parliarmgntinit. This unit has responsibility
to monitor the UK Parliament and identify a randassues relating to the higher
education sector and other matters which couldcttfee member institutions and

then provide a report on such issues to its meniBers

The association or organization which represents&tbnal institutions also
appears in Scotland and Wales. Universities UKcaugis that it works together with
Universities Scotland and Higher Education Walespintecting the interests of
universities>? In this vein, Universities Scotland representsyotthe higher
educational institutions in Scotland and has aroR@dnembers which are all the
heads of the universities and higher educationtinisins in Scotland>® Likewise,
Higher Education Wales (HEW) represents the interesf higher education

institutions in Wales and its membership encommasak the heads of the

848 AACC Information on its mission 2010.

849 YUK Information on role of the UUK 2010.

80 YUK Information on its members 2010.

81 UUK Information on its parliamentary activities 2} See also UUK Information on its missions
2010.

82 Universities Scotland Information on its works astrlicture 2010; See also Universities Scotland
Information on its members 2010.

83 Universities Scotland Information on its membed4 @
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universities and higher education institutions imleg®>* The HEW represents the
interests of its members to the Welsh Assemblylidg®aent, political parties and
other European institutions as well as negotiatorg behalf of Welsh higher

educatiorf®®

On some occasions, Universities UK may take arveacble in protecting the
interest of the educational institutions and thersisn UK. This can be seen clearly
in the Universities UKcase™® In this case, the Copyright Licensing Agency (CLA)
represented the interests of the publishers andcalpgright owners who control
educational uses of copyright works and it had amket licensing agreement with
Universities UK. The blanket licensing method enypld by the CLA required the
university to pay a flat licence rate per full tilmducational student (FTES) every
year and it placed neither limitation on the numbkphotocopies which might be
made nor any restriction on what might be photoetpi he problem occurred when
the CLA introduced a supplementary fee or a Coiaek fee in addition to the
blanket licence fees because it feared that cquaisks would replace text books or
journal articles. The Course Pack licensing schevas administered by a sub-
division of CLA which is known as the CLA’s Rapidgarance Service (CLARCS).
The introduction of a two-tier system increased tiwst and expense for the
universities so they finally complained to the Caglyt Tribunal. The Tribunal was
requested to determine what the royalty rate shbeldnd whether there should be a
two-tier system which catered for the Course P&t®eme. The Tribunal stated that

the entire system was too complex and ordered ttieatcourse pack system be

84 UUK Information on Higher Education Wales 2010.
855 ||h;
Ibid.
8% Universities U.K. v. Copyright Licensing Agency [2602] RPC 639.
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removed and replaced with a single-tier blanketnae scheme. This case illustrated
that the organizations represented the users oca#idoal institutions are very

important in protecting the interest of the useyaiast the CCS.

Without the association to represent the educdtiosttutions and the users
in Thailand, it is hard to maintain the balancebafgaining and lobbying power
between copyright owners and users, especiallyr dfte establishment of the
prospective CCS in the Thai education sector. Tosrethe Thai Government must
encourage users and educational institutions tateran organization which is
powerful enough to lobby the government and the bemof the parliament against
the prospective CCS. Also, such an organizationldcdxe very helpful when
negotiating the term or conditions of licences witie prospective CCS. The
establishment of the CCS without any organizatepresenting the interest of the
users and educational institutions would bring wmdéle results for the Thai
education sector. In the worst case scenario,ghesumiversity, school or educational
institution which does not have strong bargainind bobbying power may have no
choice but to agree with the conditions and terffisred by the CCS. Hence, the
establishment of the CCS should be done togeth#fr the establishment of the

association representing the users and educatimstautions.
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Chapter 7

Conclusion

There are several lessons resulting from the stoidyfhai educational
exceptions and their problems which could benefitantribute to the development
of copyright protection in other countries as vaalglobal copyright law. One of the
most important lessons from Thailand is that aslegive change to copyright law
alone may not be enough to solve the problem oromgthe effectiveness of a
copyright protection regime in one country. The ggovnent may need to employ
more than legislative change in order to solve sarolblem. In the case of Thailand,
| recommend that in order to ensure that the ecamarterest of copyright owners
and the incentive for creativity will be effectiygbrotected under the Thai CA 1994,
the following changes must be carried out. Firlsg two conditions in section 32
paragraph 1 should be removed from the Thai CA 1@B#4rder to make the
educational exception more certain and effectivprotecting the economic interests
of copyright owners. Second, a clear limitatiort@she amount of reproduction and
a clear prohibition on multiple reproductions ahd teproduction of entire textbooks
must be inserted into the educational exceptionshén list of permitted acts in
section 32 paragraph 2 and the exception for thedeiction by libraries in section
34 of the Thai CA 1994. Third, the insertion of daions of sufficient
acknowledgment into the relevant educational exgeeptof the Thai CA 1994 is
necessary in order to ensure that the moral rghetacknowledged as the author of
the work will be protected. But this must be doagether with the introduction of

the RMI provisions, which can ensure the protecttdrmoral rights in the digital

315



environment by preventing the removal and alteratb the electronic information

such as the name of the authors and the works.

Fourth, the extension of the exception for educaianstitutions must be
done in order to allow the students to take adymsaf new digital technologies
and enable the exception to cover the activitieshef long-distance learning and
lifelong learning education. Fifth, a guideline feducation which can reflects the
interests of all interested parties should be fdated together with the
improvements of the educational exceptions. Siiktig necessary to introduce the
TPM provisions with the appropriate exceptions whaan guarantee that all non-
infringing uses under copyright exceptions will &eempted from the violation of
the TPM provisions. Seventh, the establishment &GS in the Thai education
sector is also necessary for ensuring that the ragigyowners will get a better
economic return from their investment through afeative system of royalty
collection, while at the same time making it moo&enient for the users to obtain
licences for the use of educational materials dmas treduce the numbers of
copyright infringement which occur as a result loé¢ difficulties in obtaining the
licences. Such establishment must be carried augalde the introduction of the
appropriate legal controls to protect the usemnfemy abuse of power by the CCS.

The study of the major problems arising from unctEgpyright exceptions in
Thailand gives several lessons for global copyrmbtection. The first lesson is that
the uncertainty and unclarity about what copyrigit allows under the exception is
likely to bring some damage to the economic intsre$ copyright owners and to
incentives for creativity in society, as well askimg copyright protection regime

ineffective because the infringers and users miglyton such uncertain and unclear
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provisions to reproduce copyright works and thercaps from copyright

infringement liability. In the example of Thailanthe two preconditions for most
educational exceptions are unclear and as a rasudt,difficult to indicate what

amount of reproduction under the copyright excemgtishould be considered as in
conflict with a normal exploitation of the copyriglwork and unreasonably
prejudicial to the legitimate right of the copyrigtwner. Therefore, the users rely on
such uncertainty and assume that they can reprashtce books or make multiple
reproductions under the exceptions. It is necedsalmave a clear picture about what
is allowed under exceptions because uncertaintytatiee exceptions can cause
significant problems for those who enforce the &awd so allow infringers to escape
liability in the end. This problem of unclear extieps is also one of the factors
which makes the copyright law and its exceptionsffective in protecting the

economic interests of copyright owners and leadsanoincreased quantity of

copyright infringements in the Thai education secto

The second lesson from Thailand is that the inseif the conditions of the
three-step test into the national copyright legista as a means to comply with
Article 9 of the Berne Convention and Article 13tbé TRIPs Agreement and then
regard them as copyright exceptions in their owghtriis not the best mode of
implementation because it can lead to more problédmshis instance, the fact is
clear that the Thai legislators chose a conveniayt to ensure that the CA 1994
fully complied with the obligation under the TRIRgreement by simply inserting
the second and third conditions of the three-stepinhto the Act and then regarding
them as preconditions to all copyright exceptiohBis leads to further problems

because the meaning of the two conditions are ancée it affects the operation of
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other exceptions in the Act, which normally requine two preconditions to be
satisfied together without other additional coratis. Also, regarding these
conditions of the three-step test as a copyrigheption is clearly inconsistent with
the objective of the test, which is to impose caists on the exceptions to exclusive
rights in national copyright laws rather than agtias copyright exceptions
themselves. This also makes it more difficult floe hational courts to interpret the
two conditions because these criteria of the tistep-test in the Berne Convention
and TRIPs have been interpreted by the relevaetnational bodies such as the
WTO Panel. Thus, if the national court interpretbése two conditions in an
opposite direction to the provisions of the threspstest and the decisions of the
WTO Panel, it might face challenge from other merals the WTO in the WTO
dispute settlement proceeding. This already hagpéme¢he US in the WTO Panel
Decision No WT/DS106, where the US had been chgdldnby the European
Commission because its exceptions in section 11d5)ot comply with the three-
step test; so the same situation can probably mappeother countries as well.
Therefore, inserting the conditions of the threspstest into the educational
exceptions is not the best way or a good exampimplementation of Article 13 of

TRIPs Agreement for other countries.

The third lesson from Thailand is that when thertdoes not play its role in
clarifying the law and ensuring that the exceptiomghe national copyright law
comply with the three-step test, then it might memecessary for the government
to consider making legislative changes in ordegrisure that the economic interests
of copyright owners and the incentive for creayiwinder the copyright protection

regime will be protected. In the example of Thailait is clear that the court is not
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only silent about the issues relating to multigproductions and the reproduction of
entire books but goes further to create two probl@mapproaches which weaken
copyright protection in the Thai education sectud are clearly inconsistent with the
three-step test. The first approach allowed theodigction of entire textbooks to be
done under the exceptions for research and stuéy wie numbers of the textbook
in the library are not matched with the numbers #drel needs of students, or the
price of books is unreasonably expensive. In theors#® approach, the court
interpreted the term ‘not for profit’ and held tisatch reproduction by the photocopy
shops would not be considered as profit from igiing copyright works of others if

done under order forms or employment contracts éatvthe student and photocopy
shops. These two approaches allow the studentspt@duce the entire textbooks
freely under the exceptions since most universitieShailand do not have enough
textbooks to match the number of their studentsjewtine photocopy shops can
escape from copyright infringement by relying oderforms from the students as
evidence to prove that the profit granted from phopying the copyright work is

not from infringing copyright but is in exchange the use of human labour instead.
These clearly impaired the economic interests plyaght owners severely as well

as reducing the effectiveness of the copyrightgatdn regime in Thailand. In such

a situation, it is time for law reform.

Other countries can learn from Thailand’s expemsnthat without a clear
prohibition on multiple reproductions and clear itetion as to the amount of
reproduction, there is a possibility that the countght create some unique
approaches inconsistent with the three-step tesrder to allow photocopy shops

and users to reproduce copyright materials under dkceptions regardless of
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whether such reproduction impairs the economicaasteof copyright owners. This
view is supported by several IIPA reports on thpyeight protection in Thailand,
which illustrate that the increased quantity of to@yright infringement in the Thai
education sector results from the lack of a cleahibition on the reproduction of
entire textbooks and multiple reproductions and rtheinterpretation of the three-
step test by the Thai couft¥. In contrast, the UK approach clearly sets a clear
limitation as to the amount of reproduction andlearc prohibition of the multiple
reproductions under the exception as well as makiegr that the fair dealing
exception for private study will only cover thevate study of a person dealing with
the copyright works for his own personal purpose does not extend to third parties
who produce copyright materials for the purposetbers’ private study or for sale

to student§>®

There are two lessons to be learned from the stfdguidelines for
educational use. First, such guideline is very ulseécause it ensures some degree
of certainty for educational institutions, teachdisrarians and users by providing
assistance in determining how much of a work canrdpoduced under the
copyright exceptions. Second, the guideline shoelfidct the interests of copyright
owners and other interest groups in society. Sehauld not be formulated by
copying or imitating from the guidelines of othevuatries; all interested parties
should be able to participate in its creation. Tikidecause if all such groups are
involved, it is likely that they will accept the aomt of permissible reproductions

and other provisions which they all agreed. Indhse of Thailand, the guideline for

87 See the IIPA special 301 reports on the copyrigtection and enforcement in Thailand year
2005, 2006, 2007, 2008 and 2009.
88 MacQueen et al., 2007, at 137.
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education use from the Department of IntellectuadpBrty (DIP) is not widely

acceptable because the DIP did not allow foreighraational publishers, copyright
owners and educational institutions to participmtethe process of creating the
guideline. So the guideline has little use in praEcbecause it does not reflect the

interests involved.

The study of the issues relating to the CCS in [@hdi also provides two
useful lessons for global copyright protectionsgithe lack of a CCS makes it more
difficult to protect the economic interests of cagit owners because without the
CCS, it is very difficult and inconvenient for usdo apply for licences. As a result,
users have no choice but to reproduce copyrighemadd without prior permission
from the copyright owner. This also encourages itifangement of copyright.
Second, the establishment of a CCS without anyl legjatrol may result in further
problems as currently happen in the Thai music.dfea example, the CCS in the
Thai music area abuses its power by setting undglty rates for users. Thus, the
establishment of the CCS must go together with stagal measures such as the
introduction of a dedicated governmental body aedulations to control the
operation of the CCS and the introduction of anoession or organization
representing the educational institutions and usEns will maintain a balance of
lobbying and bargaining powers with the CCS repriésg copyright owners. The
lesson here is clear that the establishment ofC@8 is very useful for both users
and copyright owners but if introduced without legantrol or an association to
safeguard the interest of users, it could have sammact on the public and
educational institutions in term of the royaltyer@nd access to copyright materials

for educational purposes.
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Another lesson from Thailand is that copyright lamd its exceptions should
support the protection of moral rights in both thgital and the general context. The
fact is quite clear that ignoring moral rights ooty inflicts damage on the rights of
authors supposed to be acknowledged as creatthe eforks but also damages the
educational market and the economic interest ofmgipt owners®>® This is because
the problems also undermine incentives for cregtisuch as academic prestige or
reputation. For instance, the educational exceptiomder the Thai CA 1994 allow
the reproduction and uses of copyright works fouoadional purposes without a
requirement of sufficient acknowledgement. As aultesacademic authors who
create work in order to gain prestige or reputatiothe education sector may lose
their motivations and incentives for creativity.rthaer, the study of the moral rights
problems in the thesis indicated that the lack rotgxrtion for RMI also affects the
protection of moral rights in the digital environmiebecause RMI contains
information about copyright owners and their workkich is very important for
distributing works in the digital environment, sgang for copyright owners and
tracking the infringers. The RMI provision is natly a sufficient source of moral
right but is also an important step towards th@gedion of such rights in the digital
environment since authors of such works normallyy repon continuing
identification in order to build their reputatiorareers and incont&’ In the case of
Thailand, there is no provision protecting the Riider the CA 1994, so the
removal or alteration of RMI which is attached ke tdigital copyright materials is
not prohibited. In order to ensure that the moigits to be acknowledged as an

author will be recognized in both digital and amgile context, | recommend that the

89 |IPA Report on Copyright Protection in Thailand080 See also [IPA Report on the Proposed US-
Thailand FTA 2004.
80 Harbert 2005, at 138; See also Schlachter 19%2.at
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insertion of the requirement of sufficient acknogigement into the educational
exceptions in the Thai CA 1994 must be carriedtogéther with the introduction of
the provisions on the protection of RMIs. This iscause, if the insertion of the
requirement of sufficient acknowledgement into teducational exceptions is
important for the protection of the moral rightshiard-copies or in a general context,
then the RMI provisions are very necessary forpgtagection of the moral rights of
attribution and integrity in the digital environnien

One of the most important lessons in the thesithas$ the education and
research demand exceptions that can deal withatligsues and at the same time
support long-distance learning, lifelong learningd aself-learning progress of the
individuals by making the works accessible as wided possible for educational
purposes. This means that the exception shouldeisat individuals can take full
advantage of the new digital technology and atsdae time not obstruct the long-
distance and lifelong learning education of thevirmiials. In the case of Thailand,
the educational exceptions have failed to achiemé bf these objectives because
they only allow the distributions of copyright ma#ts by teachers and educational
institutions to be done in class or in institutidiot only does the exception become
an obstacle for long-distance learning students, ibalso prevents educational
institutions, teachers and students benefiting frdigital technologies. This is
because it does not cover the situation where tiséitution makes copies or
materials available via secure networks or wheeeittistitution sends such materials
to students by email. Such actions cannot be cerexid as reproduction or
distribution in classrooms or in the premises @f ithstitutions under the scope of the

exception. At present, the exception is too limited the digital age, where
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information and learning processes are no longenfimed to classroom or
educational institution but can be shared ovelribernet or secure networks.

The lesson here is also that the outdated copytayhtcan cause adverse
impact on long-distance learning education andute of digital technology in the
education sector. Other countries might learn frohailand that they should be
aware of the outdated copyright law and exceptiornsch can potentially prevent
them from taking advantage of new technology andhfaccess to knowledge and
education. Such situation can normally happen toauntry where the copyright
law and its exception have been enacted at a tihenwligital technology was not
available or widely accessible for educational psgs. In such case, the scope of the
exceptions was defined in the context of the edoicak environments that existed at
that time which normally focused on enabling theroeluction of the works in hard-
copies. Consequently, such an exception cannotvdédakthe current situation. With
the non-application of the exception, legitimateesusor activities in the digital
environment are infringement when they should retThis will eventually affect
the public interest and activities because usernaoknow whether or not their
digital uses of copyright materials will lead topgoght infringement claims. The
fear of copyright infringement may therefore stogople from carrying out such
activities which would, however, be legal if theception applied. The non-
application of the exception also means that tlersusiay need to obtain a licence
for using such materials. In such case, the sanatiould be worse if such a country
does not have a CCS to offer a licence for theofigelucational materials.

One good lesson from the study of the exceptiongdoicational institution

Is that the extension of the exception for the Gienéthose in the education sector
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such as educational institutions, teachers, andests are equally important to the
protection of the economic interest of copyrightnens and the incentives for
creativity under the copyright law. Certain limiteust be imposed on such
exceptions, however, in order to ensure that tipaesion of the scope of exception
does not interfere with the incentives and legitenanterests that copyright law
provides to creators or owners of the copyright ksoin the case of Thailand, |
recommend that the exception for educational umsbihs in section 32 paragraph
2(7) of the Thai CA 1994 should be extended to cdive activities of long-distance
learning education as well as enabling educatiorstitutions, teachers and students
to provide materials for students via electroniangand to take advantage of new
digital technology under this exception regardleksheir location. However, it is
also necessary to ensure that such extension oéxbeption will not affect the
economic interest of copyright owners and the itigenfor creativity under the
copyright law, so several limits must be imposedtio® proposed exception. For
instance, the proposed exception for educatiorsdltinions will apply only where
there is no licensing scheme in place and also aachss to or the distribution of
works via digital means under the proposed excepdlmould only be permitted if
security measures or secure networks are in plads@on.

| also found three important lessons from the stofdgopyright and TPMs.
The first lesson is that the copyright law whichoisly capable of protecting the
educational materials in hard copy alone is notughoto protect the economic
interest of copyright owners in the modern worldeweh copyright materials can be
easily distributed and made available online intdigorm. In the case of Thailand,

it is clear that the changes to the copyright ettoap in the Thai CA 1994 alone are
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not enough to protect the economic interests ofyieght owners in the Thai
education sector because such changes cannot pteeearct of circumvention of the
TPMs and cannot cover other digital copyright issl&resently, the current Thai CA
1994 and its exceptions do not mention TPMs, so tieumvention can be done
freely. Thus, | recommend that such changes te@xiceptions in the Thai CA 1994
must be carried out together with the introductibithe provisions on the protection
of the TPMs into the Thai copyright systems in ortkeensure that the copyright
materials in digital forms will be protected. Theveuld be no point in having TPMs
or security system if anyone can circumvent theeelfr without any restriction or
legal control.

The second lesson is that TPMs can be very usefuiatecting the economic
interest of copyright owners and also in assisédgcational institutions to create a
secure network by allowing them to control accesw@lace a limit on who could
access materials in the digital environment. Belythan pose a real threat to non-
infringing uses under the copyright exceptions. rigvauntry should be aware that
the impacts of the TPM provisions such as thosthéenFTAs and the DMCA can
potentially undermine non-infringing uses under to@yright exceptions. They do
not allow copyright exceptions to apply in the TRbhtext by making clear that the
TPM claim is independent and separate from the regiplyinfringement claim and
that copyright exceptions are not relevant to tfMTclaim®®* This approach not

only confirms that copyright exceptions are irrgletvto the TPM claim but also

81 RealNetworks, Inc. v. Streambox, Inc., 889-2070P, 2000 U.S. Dist. LEXIS 1889 (W.D. Wash.
Jan. 18, 2000)Jniversal City Studios, Inc. v. Reimerdes (Ericl€py, 111 F. Supp.2d 294 (S.D.N.Y.
2000), affirmed inJniversal City Studios, Inc. v. Reimerdes (Eric Ieg); 273 F.3d 429, 459-60 (2d,
Cir. 2001); United States v. Elcom Ltd. (Elcomsoft Co., Lt®0)3 F. Supp. 2d 1111 (N.D. Cal.
2002); The 321 Studios v. Metro Goldwyn Mayer Studide. C02-1955 SI, 2004 U.S. Dist. LEXIS
2771 (N.D. Cal. Feb. 19, 2004).
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makes clear that the TPM claim is subject onlyht®e TPM exceptions provided in
the TPM provisions. In other words, it prevents é&xercise of non-infringing uses
under the copyright exceptions by allowing the capy owners to use the TPMs to
prevent users from access to copyright works atettide whether or not the users
can use works within the copyright excepti6ffsTherefore, copyright materials
which users can traditionally use for free undex topyright exceptions are now
constrained by the TPM provisions. It is likely te@re that the distribution of the
copyright work facilitated by the TPMs will be basapon payment for access, so
those who cannot afford to pay will be excludedrfracces§®® With this approach,
the copyright exception for non-infringing uses Idoprobably be excluded and
become irrelevant in the digital context, so thisr@ strong possibility that public
interest could be undermined in the &Rd.

One last lesson from the study of the TPMs is that TPMs provisions
should not undermine non-infringing use under ciyhyr exceptions and entalil
complete control for the copyright owners over diesemination of copyright work,
but they should enable the copyright exceptiongdéwelop alongside the TPM
exceptions. In this aspect, the exceptions to tAM Pprovisions should ensure that
all non-infringing uses under the copyright excepsi will be exempted from the
violation of the TPM provisions. This cannot be iaglked easily since the exceptions
in the TPM provisions are very narrow in scope.sid¢an be seen clearly in the TPM
provisions in the FTAs and the DMCA. In this aspedthough the FTAs contain
seven specific TPM exceptions and one broad exaepimown as the rule-making

proceeding which allows the Librarian of Congressciteate a new and additional

82 Hilty 2005, at 107.
83 | pid.
84 Esler 2003, at 569.
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exception to the TPM provisions for a class of veptkese are not enough to prevent
the impact of the TPM provisions on non-infringinges under the copyright
exceptions, because they are of very limited saoykapplicatiofi®® For instance,
the rule-making proceeding exception only allows thbrarian to create new and
additional exceptions to the anti-circumvention yismns but does not apply or
affect potential liability under the anti-trafficky provision$® Further, it only
exempts classes of works so it cannot be appliestevall types of works suffer with
the same problem. Similarly, the seven specificepions in the FTAs are very
useful but also very limited and narrow in theioge and application. In the example
of Thailand, the scope of the copyright exceptioeating to libraries and
educational institutions in the Thai CA 1994 wi@be narrowed down by the TPM
exception for non-profit libraries and educatiofradtitutions. This is because the
TPM approach in the DMCA and the FTAs does notvaliibe copyright exceptions
to apply to the TPM claim. Thus, the activities thie library and educational
institutions related to the digital context will Honger benefit from the broader
scope of the copyright exception but will be replhcby the narrower TPM
exceptions. This proves that the current TPM exoaptare not enough to prevent
the impact of the TPM provisions since they cantmter all non-infringing uses
under copyright exceptions. Hence, it is necestaryave TPM exceptions which
can guarantee that all non-infringing uses underabpyright exceptions could be

exempted from the violation of the TPM provisions.

85 The rule-making proceeding exceptions in sectid®1{a)(1)(B)-(E) of the US DMCA also appear
in the most of the FTAs. See Article 17.7(5)(dif)the Chile-US FTA; Article 16.4(7)(f)(iii) of the
Singapore-US FTA; Article 17.3(7)(a)(viii) of theuAtralia-US FTA; Article 15.5(7)(e)(iii) of the
CAFTA-US FTA, Article 15.5(8)(d)(viii) of the Moram-US FTA; and Article 15.4(7)(d)(viii) of
Oman-US FTA.

8% Besek 2004, at 393.
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In the future, the copyright exceptions will stde important in balancing
between the copyright owners and the public but tieée might be changed in the
digital environment. Presently, copyright law gsamxclusive right to copyright
owners, while the exceptions play an important olerotecting the interest of the
public by allowing the users to use copyright warkgertain circumstances without
worrying about transaction costs or royalty feelse Exceptions are also useful in
eliminating transaction costs because without thim®,users will have to obtain a
licence for using copyright materials in all circstances regardless of whatever the
amounts of uses they use. However, the role of rogimtyexception may be changed
in the future because the copyright exceptions sedves have their limits. In this
instance, the exception which cannot reflect whadpbe actually do or use in
practice will not have much value. As Professor @aeen observes in the future it
is likely that individual exceptions allowing foesearch and study will be of small
value if they cannot make materials available i way that people want to use or
apply them where research and study take placherdigital environmerit:” For
example, the exceptions may provide a clear linomatas to the amount of
permissible reproduction but if such permissibleoant is very small or too limited,
then it does not reflect the actual needs of thersusThus, it has little value in
achieving its underlying policy objectives sinceplke cannot benefit from it. There
Is also the issue relating to the convenience efubers because in practice it is
difficult for users to calculate strictly the pessible amount at any time when they

are reproducing copyright materials, so it wouldhii@e convenient for them to rely

87 MacQueen 2009, at 224-225.
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upon the CCS which offers the licensing schemeesgystor them to use such
materials.

This is especially true in the digital environmewhere the users need to
access copyright materials but they will not gatritess they pay for it. As | have
already mentioned, in the digital environment, ¢bpyright owners can use TPMs to
control whether or not users access their worksimpdactice, they will make works
available only to those who are willing to pay &mcess. With this power, the ability
of the copyright exceptions will be limited in tdegital context and thus it is likely
that the licensing scheme system will pay an ingdrtrole in this area.
Nevertheless, the copyright exceptions are stitlessary because there is the need
for the exception to apply in certain circumstansesh as where there is no
licensing scheme in place and where the amourggybduction is quite minimal or
small. In this instance, if the CCS does not makeleensing scheme available for
the users, then it would be a wise decision to hlageexception to apply in order to
ensure that users and students can reproduce essa@opyright materials for
permitted purposes. Also, there is a need for ttee@ions to apply where the
amount of the reproduction is small, because if diggtal reproduction requires
licensing in every case without any exception, auld be practically inconvenient
for the users or students to obtain such materiiss means that the copyright
exceptions are still necessary but their role ballimited since the use of copyright
materials in both the educational sector and tggadienvironment will increasingly
rely upon the licensing scheme system offered byQ@S.

The future trend seems to be consistent with tipeageh of the UK and US

legislations which hold that the copyright excepsavill not apply where there is a
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licensing scheme provided by the CCS in place $erst The Thai courts also accept
this approach by applying it in several decisiBfisThis means that the use of
copyright materials in the future will be governieyl the copyright exceptions and
the licensing scheme provided by the CCS. The Togiyright system is also
moving forward to the US and UK approach whereube of copyright material is
governed by the copyright exceptions and the blahkensing scheme from the
CCS®° Especially, in the Thai education sector whererehare mass uses or
continuing exploitation of copyright materials omegular basis, it is also likely that
the prospective CCS and the licensing scheme systéinbe a key component to
regulate and manage the use of copyright worksthegewith the educational
exception. This will benefit the users and the ¢t owners because the users can
access larger quantities of materials with minimewsts and at the same time the
interests of copyright owners will be preserved the CCS which collects

remuneration and distributes them to copyright awne

88 The IP&IT Court Decision No. 784/2542 (1999) ame iP&IT Court Decision No. 785/2542
(1999).
9 suthersanen 2003, at 592.
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