


At the Walker Superior Court, Georgia, Penson was convicted of burglary and two counts
of arson and he appealed. The defendant argued that the trial judge erred by admitting the
FBI serial arsonist profile. The Court of Appeals of Georgia ruled that the trial court erred
by admitting the serial arsonist profile. In the opinion delivered by Justice Harold R.

Banke, it was held that the profile evidence was impermissible character evidence. Citing

387 Justice Banke stated that:

Sanders v. State,
Unless a defendant has placed his character in issue or
has raised some defense which the profile is relevant to
rebut, the state may not introduce character evidence
showing a defendant’s personality traits and personal
history as its foundation for demonstrating the defendant
has the characteristics of a typical arsonist.” ... In this
case, the profile did not rebut Penson’s alibi defense that
he was attending a birthday party at the time the fire
originated or aid the jury in determining whether Penson
was at the birthday on the night of the fire. Nor had
Penson placed his character in issue.*®®

Justice Banke further stated that “the trial court’s directive to the State that it not apply
the serial arsonist profile to Penson was meaningless given the State’s extensive
exploration of Penson’s personal history and personality traits and the State’s transparent
efforts to subtly correlate this information to the serial arsonist profile. Even before the

State’s expert testified, the prosecutor acknowledged that certain seemingly irrelevant

exhibits would later become relevant in light of the profile. The admission of the serial

arsonist profile was plainly error, and Penson’s conviction must be reversed unless it was

highly probable that the error did not contribute to the verdict.”**

%7 Sanders v. State, 251 Ga. 70, 76 (3), 303 S.E.2d 13 (1983).
8 Penson v. State, 222 Ga. App.253, 474 S.E.2d. 104, 106 (Ga. 1996).
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The Court of Appeals reversed the judgment and remanded for a new trial. Justice Banke

stated that they were “unable to conclude that it is highly probable that the profile

evidence did not contribute to the verdict.

3390

One thing about this case is that the prosecution did not have overwhelming evidence to

prove the case beyond a reasonable doubt. Thus, the decision to reverse the trial court’s

judgment was warranted.

Finally, it should be noted that many states have statutes that provides additional

guidelines on the use of character evidence in cases involving sexual offenses. For

instance, the California Evidence Code provides that:

(a) Except as provided in this section and in sections 1102 and 1103, evidence of a
person’s character or a trait of his or her character (whether in the form of an
opinion, evidence of reputation, or evidence of specific instances of his of her
conduct) is inadmissible when offered to prove his or her conduct on a specified
occasion.

(b) Nothing in this section prohibits the admission of evidence that a person
committed a crime, civil wrong, or other act when relevant to prove some fact
(such as motive, opportunity, intent, preparation, plan, knowledge, identity,
absence of mistake or accident, or whether a defendant in a prosecution for an

unlawful sexual act or attempted unlawful sexual act did not reasonably and in

390

Id, at 107.
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good faith believe that the victim consented) other than his or her disposition to
commit such an act.
(c) Nothing in this section affects the admissibility of evidence offered to support or

attack the credibility of a witness.*”’

Who is Qualified to give Expert Offender Profiling Testimony?

As we mentioned in chapter two, offender profiling is a multi-disciplinary practice.
Profilers come from different backgrounds, different academic areas, with varying
degrees of experience and knowledge. Hence, there is general disagreement amongst
scholars as to who is qualified to give offender profiling testimony. Ultimately, it is the
judge who decides who is qualified to give evidence. In United States, the Federal Rule

of Evidence 702 provides the guideline for the trial judges. Rule 702 states that:

If scientific, technical, or other specialized knowledge will
assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may
testify thereto in the form of an opinion or otherwise, if (1) the
testimony is based upon sufficient facts or data, (2) the
testimony is the product of reliable principles and methods,
and (3) the witness has applied the principles and method
reliably to the facts of the case.””

The problems with this Rule have been discussed in the previous chapter. The main

problem being the fact that the rule is too loose that almost everybody can qualify as an

¥ CAL. EVID. CODE s 1101 (West. Supp. 1992).

*2 Fed. Evid. R. 702.
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expert, either by knowledge, skill, experience, training, or education. There is no
acceptable professional body for profilers. This is as a result of the uneasy relationship
amongst profilers. Each segment thinks that offender profiling is their exclusive club.
Hence, it has been difficult for the different segments to come together as one and move
the field forward. Hence, the difficulty with establishing a professional body that will be

acceptable by all the different segments.

There are two issues to be borne in mind when discussing the question of who is qualified
to give expert profiling testimony. The first is the fact that oftender profiling is a multi-
disciplinary practice that cuts across many disciplines. The second is the fact that the
Federal Rule of Evidence 702 has created a huge dilemma for trial judges. As trial
judges have been given the ultimate responsibility to decide who is qualified as an expert
testimony, we need to assist them in making that difficult decision. Allowing an
unqualified expert to give testimony will/may result in a reversal, plus other dangers

associated with that. Therefore, it is important to get it right from the onset.

Brunson v. State’® is one of the cases that highlight the problem with admitting expert

testimony by an unqualified expert. This case also highlights the need to assist trial

judges in this regard. Furthermore, this case clearly reveals and supports my argument
that the Federal Rule of Evidence 702 is too loose, too liberal. In this case, the defendant,
Larry Darnell Brunson was charged with two counts of first-degree murder of his wife

(Gloria Brunson) and her lover (Frankie Shaw) in 1999. The State presented several

3 Brunson v. State, 349 Ark. 300, 79 S.W.3d 304 (2002).
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witnesses — Gloria’s children, law enforcement officers, Gloria’s friends and co-workers.

The State also presented Barbara Ann Neiss, who was qualified by the trial court as an
expert on predictability that a batterer would become a murderer.*®* During her
testimony, Neiss stated that she is an expert on profiling batterers and can determine
when they are likely to turn into murderers. She testified that there are ten risk
factors/characteristics of these sorts of individuals. “She stated that she had taken the ten
risk factors from the work of a police officer, Anne O’Dell, who surveyed 70,000 cases
and assembled what she thought were ten warning signs that a domestic-violence
offender would commit murder.”*®® The article by Ms. O’Dell was entitled “Assessing
Whether Batterers Will Kill.” Ms. Neiss used a three page summary of this article
prepared by an attorney, Barbara Hart, and obtained from an internet, in used it in her
testimony.>*® Ms. Neiss testified that if more than three of the factors are met, then there
is an “incredible duty” to warn a woman of the threat to her safety.*®” According to Neiss,
the ten risk factors are as follows:

(1) Threats of homicide against his spouse or children or threats of suicide.

(2) Fantasies of homicide or suicide.

(3) Depression.

(4) Access to weapons.

(5) Obsessive behavior about his wife or family.

(6) Centrality of the battered woman to the batterer’s life.

g
5 Brunson v. State, 349 Ark. 300, 307, 79 S.W.3d 304 (2002).
9 14.

397 1d.
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(7) Rage against the battered woman.
(8) Drug or alcohol consumption
(9) Abuse of the battered woman’s pet animal.

(10) Access to the battered woman.*”®

Neiss gave her qualifications as:

(1) A bachelor’s degree in political science and journalism.

(2) A master’s degree in public administration.

(3) Studying for a second master’s degree in social work.

(4) Have attended several seminars on domestic violence.

(5) Worked for one year with the Arkansas Commission on Child Abuse, Rape and
Domestic Violence.

(6) Almost three years employment as an Executive Director for Advocates for
Battered Women.

(7) Ten years voluntary work with the Battered Women’s Shelter.

(8) Worked at a Mediation Center for battered women and their husbands.

(9) Other work experiences in the domestic violence center.

(10) That she had testified once in a circuit court, several times in a chancery court in

support of protective orders, but not as an expert.*”

398

399

1d, at 307.

Id, at 306.

188



Neiss testified that her analysis showed that the defendant met eight of these ten risk

factors. The defendant raised an objection to the admission of this testimony, arguing
that (1) Ms. Neiss was not qualified to render an opinion that he has the
characteristics of batterers who may eventually kill, (2) that the testimony embraced

the ultimate issue, and (3) that the testimony was unduly prejudicial.

In his ruling, Justice Berlin C. Jones, for the Circuit Court, Jefferson County,
Arkansas, qualified Ms. Neiss as an expert, and stated that “she was qualified under
Ark.R.Evid. 702, because she possessed specialized knowledge that would assist the
jury in understanding the evidence in this case.”* Neiss’s testimony was admitted.
The defendant was convicted for the murders and sentenced to two terms of life

imprisonment.

The case reached the Supreme Court of Arkansas, where the defendant argued that
the trial court abused its discretion by admitting Neiss’s testimony as an expert. That
the testimony placed him within the characteristics of batterers who kill, and therefore
it was unduly prejudicial. The defendant also argued that the testimony fell into the

ultimate issue.

Delivering the opinion of the Supreme Court of Arkansas, Justice Robert L. Brown,
agreed with the defendant that Neiss was not qualified to render an expert opinion on

the predictability that a batterer will become a murderer. Justice Brown said:

400 Id
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The Supreme Court, citing its prior decision in Dillion v. State,*”? reiterated the fact
that “while a proffered expert’s experience might have been beyond that of persons
who had no experience at all in the general area to which he would testify, it was not
error to refuse to qualify him as an expert when his knowledge was below the

standards of most recognized experts in the subject fiel

The State responds that Ms. Neiss’s testimony was
helpful to the jury and thus, it qualifies as expert
testimony. Yet, in doing so the State only addresses one
facet of Rule 702 and never squarely addresses the other
facet of whether Ms. Neiss was qualified by knowledge,
skill, experience, training, or education to give an
opinion that was helpful to the jury. The problem we see
with the State’s argument is that testimony may be
helpful to a jury but still may be properly excluded if that
testimony is offered by a person who is not qualified to
render the opinion. The trial court, in its ruling, appears
to have similarly conflated the issue of a person’s

qualifications and the “helpfulness of the testimony”.‘w'

d 55403

The Supreme Court also stated that:

We have no doubt that predicting human behavior, and
specifically whether a person has a proclivity to murder
based on certain risk factors, requires a highly
specialized psychological expertise. Ms. Neiss, while a
bona fide expert on domestic abuse, exceeded her
expertise by profiling batterers who kill and by
conveying to the jury that Brunson fell within that
profile. A case in point of Ms. Neiss testifying far
beyond her range of expertise was her conclusion that
Brunson suffered from depression — one of the ten risk
factors. Ms. Neiss did not possess the necessary

401

Id, at 310.

“2 Dillion v. State, 317 Ark.384, 394, 877 S.W. 2d. 915, 920 (1994).

“C Brunson v. State, 349 Ark. 300, 310, 79 S.W.3d 304 (2002).
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psychiatric background to render such a diagnosis. The
trial court abused its discretion in qualifying her to so

testify.%*

The Supreme Court further ruled that Neiss’s testimony violated Rule 403 of the
Arkansas Rules of Evidence because its prejudicial effect far outweighed its probative

value, and also fell on the ultimate issue. %

Justice Brown stated that “we believe that her testimony both mandated a conclusion
and was unduly prejudicial. After a description of each one of the ten risk factors
Mrs. Neiss borrowed from the article by Ms. O’Dell, the prosecutor elicited an
opinion from her regarding whether she thought that Brunson met the factors in this
case. For eight of the ten factors, Ms. Neiss answered affirmatively.”**® “It is true that
the prosecutor did not ask Ms. Neiss specifically whether Brunson killed the victims.
Nevertheless, her profile about abusers-turned-murderers and Brunson in particular
placed Brunson squarely in the murderer category. This is particularly concerning,
since the State’s only proof in this case was circumstantial and its theory centered
around Brunson’s history of domestic abuse and his motive to kill an unfaithful wife
and her lover. Ms. Neiss’s testimony, in effect, was clear indication to the jury that

Brunson was the culprit.”*"’

404 Id

405

Id, at 312.

406 Id

407

Id.
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In reversing the judgment and conviction, the Supreme Court of Arkansas concluded
that “the profiling of batterers likely to become killers and then placing Brunson
within that category was unduly prejudicial to his case and, thus violated Rule

403 . ’7408

The above case has highlighted the problem that arises when profilers testify beyond
their expertise. This is because offender profiling is not well understood by many
people including judges. This is compounded by the fact that many criminal profilers
have what Professor Risinger and Loop described as “intimidating credentials from
the F.B.1."*% Judges and Jurors seem to be seduced by impressive qualifications. The
reliability of such testimony is thereby overlooked. Judges therefore, need

assistance/further guidelines when deciding to qualify a criminal profiler as an expert.

Professor Risinger and Loop have suggested that a profiler with intimidating
credentials should “not be allowed to reveal his “profiler credentials” to the jury
beyond saying that he had worked for many years for the FBI (or other organization)
as a specialist in the investigation of sexually driven crimes like rape and sexual
homicide, and that in the course of his career, both through research and through
involvement in actual cases, he or she had seen the details of many cases.”*'® Risinger

and Loop also maintained that “such a witness would only testify in regard to

408

409

Id, at 315,

Risinger and Loop, supra note 34, at 257.

Y014, at 284.
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characteristics which in his experience were truly rare in the type of crime

involved.”*!"

In deciding whether an expert is qualified to give offender profiling testimony, it is
submitted that trial judges should first examine closely the purpose why the expert is
being called. From there the judge will have better idea as to whether such expert is
qualified in the area, assuming the testimony is relevant, and will assist the trier of
fact. For example, if an expert is needed on crime scene characteristics, or on modus
operandi, then a profiler with law enforcement background will be the best qualified
person in this area. If expert testimony is needed to show elements of motives and
fantasies, especially in sexual offenses, a forensic psychologist or a clinical
psychiatrist will be better placed/best qualified to give testimony in this area. A
forensic psychiatrist, forensic psychologist or a criminologist is also better qualified
to give expert testimony on victimology. Similarly, a profiler with forensic science
background will be better placed to testify in cases where there were physical traces
and inferences can be drawn from them. However, as we suggested in chapter two, a
profiling team made up of the different segments provides the best alternative. In fact
this was the case in the early days when DNA profiling was being introduced into the
courtroom. Many experts, including geneticists, microbiologists, statisticians,

biologists, all came together, and courts began to accept DNA.

It is submitted that in all cases where offender profiling testimony is involved, the

trial judge should give a jury directive. The trial judge should inform the jury about

Id.
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the level of reliability and validity of offender profiling. This will assist them in

determining the weight (if any) to be accorded to the testimony.

Is Offender Profiling too Prejudicial than Probative?

As we mentioned earlier on, offender profiling is a technique based on probability,
suspicion, assumption and stereotypes. Stereotyping in particular creates prejudice.
Offender profiling involves creating a list of characteristics or character traits and
then an individual is placed within that category. This invariably leads judges and
jurors into reaching a certain conclusion. Hence, the prejudicial effect usually

outweighs its probative value.

Indeed as Professor Ormerod has pointed out, “profile evidence generates great
prejudice for the accused who possesses the stated characteristics, yet it is
insufficiently probative to point to the accused as being the guilty man rather than
someone who has the characteristics of the perpetrator.”412 Professor Ormerod further
argued that:

This clear potential to generate great prejudice triggers
some familiar alarm bells. Jurors could choose to convict
a defendant who is a paedophile for that reason alone.
They may assign a disproportionate weight to the
evidence of the paedophilia, or deny the accused the
benefit of the doubt and convict on less than the full
standard of proof. There is also a very real and even

412 bavid C. Ormerod, “The Evidential Implications of Psychological Profiling”, Crim. L. Rev. 873 (1996).
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more sinister danger: that the evidence of such traits

leads the police to “round up the usual suspects”. If the

profiler relies on a statistic that, say, paedophiles who

murder are usually Caucasian and aged between 45 and

55, there is a risk that the police will only direct their

enquiries towards such people, therefore leading to

proportionally higher conviction rates of people who fit

the bill. This in turn feeds back into and distorts the

statistical data from which we began.*'?
It has also been argued that “evidence of discreditable traits of the offender will be
transposed in the minds of the jury to the accused. We know that previous
convictions, or other discreditable conduct not amounting to a crime, also create in
the minds of the jury sinister prejudices.”*'* In fact “the most important of these
prejudices have recently been described as ‘moral prejudice’ and ‘reasoning
prejudice’.”*!® Professor Ormerod concluded that the prejudicial effect of profile

evidence will in almost all cases substantially outweigh its limited probative value.*'®

Courts are divided on this issue. While many courts have ruled that offender profiling
is too prejudicial and therefore inadmissible, many others believe that even if it is
prejudicial, that the prejudicial effect does not far outweigh its probative value. It is
submitted that the prejudicial effect of offender profiling far outweighs its probative

value and therefore, should be ruled inadmissible.

413

Id, at 874,

4 David C. Ormerod., and Jim Sturman, “Working with the Courts: Advice for Expert Witnesses,” in
Alison, L, (eds), The Forensic Psychologist’s Casebook: Psychological Profiling and Criminal
Investigation, 185 (2005).
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Id.

Ormerod, supra note 412, at 877.
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In State v. Roquemore,‘”7 offender profiling testimony was ruled to be too prejudicial

to the accused. The Court of Appeals of Ohio stated that profile evidence is based on
generalities and typical facts, and that these generalities and typical facts tend to place
the defendant into a stereotype.418 It was held that this stereotyping causes the jury to
be prejudiced.‘”9 Hence, jurors “could decide the facts based on typical, and not the

actual, facts.”*?°

Similarly, in Brunson v. State, 2! the Supreme Court of Arkansas, ruled that “allowing
expert to give profiling testimony both improperly mandated a legal conclusion
before jury, and constituted prejudicial error.”*?? The Supreme Court of Arkansas
further stated that “even assuming that profile testimony is in some degree relevant to
the issues at trial, the danger of unfair prejudice to the accused has generally been

found to outweigh the probative value.”*?

In People v. Robbie,** the Court of Appeal, First District, Division 3, California, also

held that rapist profile testimony resulted in unfair prejudice. Walter Vincent Robbie

Y7 State v. Roquemore, 85 Ohio App.3d 448, 620 N.E.2d 110 (1993).
48 supra at 172.

419 State v. Roquemore, 85 Ohio App.3d 448, 620 N.E.2d 110, 115 (1993).

420 Id

i supra at 186.
2 Brunson v. State, 349 Ark. 300, 79 S.W.3d 304 (2002).
Id, at 314.

4 People v. Robbie, 92 Cal. App.4" 1075 (2002).
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was charged with and convicted by the Superior Court, Contra Costa County,
California, of kidnapping Jane Doe, for sexual purposes, oral copulation and

penetration with a foreign object,*?

At the trial, the defendant called witnesses who testified that he is an honest and non-
violent man. The defendant also called Jane’s ex-boyfriend and Jane’s three
classmates who testified that Jane was untruthful. Two other witnesses also testified
that Jane used drugs. On the other hand, the prosecution called Sharon Pagaling, a
special agent with the violent crime profiling unit, in the California Department of
Justice, to testify that the defendant’s conduct was consistent with a certain type of
rapist (the type alleged in this case). The defense raised an objection to the admission
of this testimony. The defense argued that the testimony must be “limited to general
misconceptions about sex offenders, and that an expert cannot render an opinion as to
whether a defendant committed the charged crimes.”** Pagaling informed the court
that her testimony was “to disabuse the jury of common misconceptions about

conduct of a rapist.”*?’

The trial judge ruled that the testimony was admissible. It is noteworthy to point out
that during her testimony, Pagaling acknowledged the fact that the behaviors and

conduct that she stated were typical of rape cases, may also be found in non-rape

425 Id
14, at 1081.

427

Id
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cases. Robbie was convicted and sentenced to an indeterminate term of fifteen years

to life and he appealed.

The Court of Appeals ruled that Pagaling’s testimony was profile evidence and that
profile evidence is generally inadmissible to prove guilt. Justice Corrigan, in the
opinion, stated that:

... profile evidence is inherently prejudicial because it
requires the jury to accept an erroneous starting point in
its consideration of the evidence. We illustrate the
problem by examining the syllogism underlying profile
evidence: criminals act in a certain way; the defendant
acted that way; therefore, the defendant is a criminal.
Guilt flows ineluctably from the major premise through
the minor one to the conclusion. The problem is the
major premise is faulty. It implies that criminals, and
only criminals act in a given way. In fact, certain
behavior may be consistent with both innocent and
illegal behavior, as the People’s expert conceded here.

This flawed syllogism lay at the heart of Pagaling’s
testimony. She was asked hypothetical questions
assuming certain behavior that had been attributed to the
defendant and was allowed to opine that it was the most
prevalent kind of sex offender conduct. The jury was
invited to conclude that if defendant engaged in the
conduct described, he was indeed a sex offender.*®

The Court of Appeals further stated that “profile evidence is unfairly relied upon to
affirmatively prove a defendant’s guilt based on his match with the profile. The jury

is improperly invited to conclude that, because the defendant manifested some

59429

characteristics, he committed a crime. The Court ruled that the trial court erred by

14, at 1085.

14, at 1086,
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admitting the expert testimony. That profile evidence was inadmissible. It was held
that the erroneous admission of this testimony was not harmless. Therefore, the Court
of Appeals reversed the judgment of conviction and remanded for a new trial. In
reversing the judgment, the Court of Appeals stated that “given the highly prejudicial
nature of the expert’s testimony and the prosecutor’s argument, we must conclude
there is a reasonable probability that the jury would have reached a result more

favorable to defendant had the court excluded Pagaling’s testimony.”m

In the above cases, profile evidence was inadmissible because of its unfair prejudice.
However, in several cases, some courts have admitted such evidence even though it
was clear that the prejudicial effect far outweighed the probative value. For instance,
in United States v. Webb,*' expert testimony on modus operandi was admitted and
ruled not prejudicial. The United States District Court for the Central District of
California convicted Marty Webb of possession of ammunition by a felon. Following
an informant’s tip off, the Los Angeles Law enforcement officers, on October 17,
1995 arrested the defendant. When the officers searched the defendant’s car, they
found a loaded gun wrapped in a shirt and concealed in the car’s engine
compartment.**? Webb claimed that he did not know that the gun was there.

The State presented a police expert at the trial, who testified on modus operandi,

“regarding the reasons people typically hide guns in the engine compartment of

430

431

432

Id, at 1088,
United States v. Webb, 115 F.3d 711 (1997).

Id, at 713.
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cars.”™? The expert testified that people typically conceal guns in the engine

compartment of a car so that they have ready access to them, but police would not
easily find them and also to disclaim knowledge of the gun when the police find it.
The defendant objected to this testimony, arguing that it was improper and unduly
prejudicial and was also inadmissible based on the Evid.R. 704(b), which prohibits an
expert’s opinion on the ultimate issue. The trial judge permitted the testimony and
stated that the police expert witness used the word “people” instead of the word
“criminals”, hence it was not prejudicial. Furthermore, the trial judge ruled that the
expert did not give an opinion on whether the defendant knew that a gun was in his
car. Therefore, he ruled that the testimony was admissible. Webb was convicted and

he appealed.

At the United States Court of Appeals, Ninth Circuit, Webb contended that the trial
court erred by admitting the expert testimony. The defendant also argued that the
testimony ought to have been excluded because it was similar to a drug courier profile
evidence and also was an opinion on the ultimate issue.** The defendant also argued
that the trial court ought to have applied the Daubert criteria, which would have ruled

that the testimony was inadmissible because it was unreliable.

The Court of Appeals, through Justice Trott, ruled that the testimony on modus

operandi “‘was relevant to and probative of Webb’s knowledge of the gun’s presence.

Bq.

Biq
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Moreover, the testimony explained evidence about the gun’s whereabouts that easily
could have been beyond the knowledge of an average juror.”43 3 Justice Trott further
stated that:

In addition, the trial court and the Government took

steps to mitigate the testimony’s potential prejudicial

effect. The Government focused its questions on the

practices of “persons” rather than criminals or gang

members. Moreover, even if the jury drew the adverse

inference that Webb was a criminal, that inference

would not prejudice him because the jury already knew

that Webb was a criminal: Webb had stipulated that he

had been convicted of three prior felonies.

In light of the above, the district court properly

determined that the testimony’s prejudicial effect did

not substantially outweigh its probative value.**®
On the defendant’s contention that the testimony was similar to a drug courier profile
evidence, the Court of Appeals ruled that “none of the expert testimony in this case
was admitted to demonstrate that Webb was guilty because he fit the characteristics
of a certain drug-courier profile. Instead, the expert testimony was properly admitted
to assist the jury in understanding the reasons why a person would conceal a weapon

in the engine compartment of a car.”®7 Justice Trott also stated that the testimony did

not violate Evid.R.704(b) which prohibits expert opinion on the ultimate issue.

The Court of Appeals further ruled that the district court did not abuse its discretion

by not applying the Daubert criteria in this case. It was held that “because the expert

435

Id.

B914, at 715,

437 1d.
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testimony in this case constitutes specialized knowledge of law enforcement, not

scientific knowledge, the Daubert standards for admission simply do not apply.”**®

The Court of Appeals concluded that the trial court did not abuse its discretion by
admitting the testimony on modus operandi and therefore, affirmed the judgment of
conviction. It should be noted that this case took place before the United States
Supreme Court decision in Kumho Tire Co. in 1999, where it was held that the
Daubert criteria applied to all forms of expert testimony.

3% offender profile testimony by a crime scene analyst was also

In Simmons v. State,
ruled not prejudicial. In this case, Clarence Leland Simmons was convicted of
intentional murder and capital murder by the Circuit Court, Jefferson County,
Alabama. On January 3, 1996 the nude body of a sixty-five year old woman (M.A.)
was discovered by a security guard at Highland Manor Apartments in Alabama. The

security guard, Alma Underwood, was instructed by the victim’s daughter to check on

her because she had not heard from her and was worried. When the police arrived,

they discovered that M.A. had been stabbed to death and disemboweled.**® Police
investigation revealed that the last person seen with the victim was the defendant and

he was arrested for the murder.

814, at 716.
B9 Simmons v. State, 797 S0.2d 1134 (Ala. 2000).

“01d, at 1147.
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A piece of human tissue found on Simmon’s pants was analyzed and the DNA from
the tissue matched M.A.’s blood sample.”441 Several items were also collected from
the defendant’s home. The autopsy was carried out by Dr. Robert Brissie.

According to Dr. Brissie, M.A’s body had been cut by the
offender from the upper part of the abdomen, down the
front of the abdomen, down across the pubic bone, with
several extensive slicing wounds between the legs, then
upward on the back of M.A’s buttocks, to the back.
Additionally, M.A. had been stabbed 73 times; these stab
wounds were approximately an inch and half in depth and
had marks indicating that the knife used to stab M.A. had a
hilt. He testified that six of these incised wounds extended
across the front of M.A’s neck. Many of these wounds had
been inflicted before M.A. died and, according to Dr.
Brissie, were probably intimidation wounds and not fatal.
Twenty-three of these wounds were concentrated in the
chest area, at least five of these wounds did not penetrate
the chest cavity and Dr. Brissie opined that some of these
wounds were inflicted while M.A. was alive.***

Dr. Brissie also testified that “most of M.A’s internal organs had been removed from
her body. Her left lung was separated into two pieces; her spleen and liver had been

cut; most of her large and small intestines were missing.”443

At the trial, the State called several witnesses. First, Jack Neely testified that he met
the defendant and the victim the day before her murder at the South Place Pool Hall,
where he had an argument with the defendant and that the defendant threatened to cut
him into pieces. Loretta Chambers, a bartender at the Pool Hall, also testified that she

witnessed the confrontation and that Simmons was with the victim on that day

41

1d, at 1148,
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(January 2, 1996). Betty Harper also testified that she saw Simmons and M. A. getting
into the elevator at M.A’s apartment on January 2, 1996. Jerry Trousdale and Alma
Underwood who were the maintenance person and security guard at the apartment
building respectively, also testified that they saw Simmons enter the apartment with

M.A. the day before her murder and that Simmons was the last person seen with ML A.

In order to bolster their claim that the defendant should be convicted of capital
offense of murder committed during sexual assault, the prosecution decided to call
FBI agent Thomas Neer, who testified that the crime scene analysis showed that the
murder was sexually motivated. Neer was qualified by the trial court as an expert on
crime scene analysis and victimology. Neer testified that his analysis of the crime
scene and the autopsy report showed that the “offense was sexually motivated and
that the person who committed the offense did so for sexual gratification.”*** The

defendant raised an objection to the admission of this testimony but it was denied.

Simmons was convicted of intentional murder and capital murder and sentenced to
death by electrocution. He appealed. Among other claims, the defendant argued that

the admission of Neer’s testimony by the trial court was error. The defendant argued

that Neer’s testimony was a novel scientific evidence and therefore, failed to meet

Frye criteria, which required such testimony to have gained general acceptance in the

“41d, at 1150,
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relevant scientific community.**® The defendant also contended that the testimony

was unduly prejudicial and violated the ultimate issue rule.

In its ruling, the Court of Appeals of Alabama disagreed with the appellant.

Delivering the opinion, Justice Fry said:

Justice Fry further stated that Rule 702, Ala.R.Evid., was the proper standard for

We reject Simmon’s argument that Neer’s testimony
was based on novel scientific evidence. Crime scene
analysis and victimology do not rest on scientific
principles like those contemplated in Frye; these fields
constitute ~ specialized  knowledge.  Specialized
knowledge offers subjective observations and
comparisons based on the expert’s training, skill, or
experience that may be helpful to the jury in
understanding or determining the facts. Crime scene
analysis which involves the gathering and analysis of
physical evidence, is generally recognized as a body of
specialized knowledge. ... Therefore, because crime
scene analysis is not scientific evidence, we conclude
that we are not bound by the test enunciated by Frye.*¢

admitting Neer’s testimony. Justice Fry went on to say that:

Alabama Rule of Evidence 702 is identical to the
Federal Rule of Evidence 702. Fairness to a party
seems to dictate that before evidence based on
specialized knowledge can be admitted against a party
at trial, the party is entitled to a determination that the
specialized knowledge is reliable and that it is relevant
to a material issue. Once the trial court determines that
the testimony involves a legitimate specialized
knowledge, that the witness is an expert in that field,
and that the expert testimony would assist the jury, a
party’s rights are adequately protected by the ability to

445 Id.

“014, at 1151.

205



subject witnesses to cross-examination and to attack
the basis and methods used in developing the opinion.

Therefore, with the principles enunciated in Daubert

and Kumho in mind, we must determine whether the

fields of victimology and crime-scene analysis

constitute reliable specialized knowledge; whether

Neer is an expert within these fields; and whether the

subject matter of his testimony is relevant and assists

the trier of fact in this case.*"’
“During defense counsel’s cross-examination of Neer, Neer testified that crime-scene
analysis of homicides that appear to be sexually motivated began developing as a
specialized field in the late 1970s and that the research has been published within the
field and subjected to peer review. Neer established the general acceptance of
victimology when he testified that numerous law enforcement agencies relied upon
crime-scene analysis and victimology when conducting their investigations. Neer
detailed the theories supporting crime scene analysis and victimology, the way the
theories are applied by others with the same “specialized knowledge,” and the way
the specialized knowledge was applied in this particular case. He further explained
the method in which he conducted his investigation and the factors considered in
reaching his determination. We recognize that through interviews, case studies, and
research a person may acquire superior knowledge concerning characteristics of an
offense. Thus, based on the record before us, adequate evidence was presented to

establish the reliability of crime-scene analysis and victimology as fields of

specialized knowledge.**®

447

448

Id, at 1154,

Id, at 1155,
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The Court of Appeals further held that “the jury in this case was presented with a
homicide trial at which no eyewitnesses testified. M.A.’s body was discovered in a
horrifying, mutilated condition. The method and motivation for killing an elderly
female presented serious questions for the jury to resolve. Whether the offender
received sexual gratification while committing the offense was a critical issue of the
case, and Neer’s testimony was probative on that issue. Inferences had to be drawn
from the physical evidence presented at the crime scene. Neer offered observations of
the crime scene and the elderly female victim that would assist the jury in evaluating
the circumstances surrounding the murder and the reasons for the method employed
by the offender. “A homicide and its crime scene, after all, are not matters likely to be
within the knowledge of an average trier of fact” (United States v. deSoto, 885 F.2d

354, 359 (7" Cir.1989). "%

In a nutshell, the Court of Appeals ruled that the expert testimony assisted the jury
and so its admission by the trial court was not error. The Court also ruled that the
testimony was more probative than prejudicial, and did not violate the ultimate rule
issue. The Court of Appeals stated that “in this case, Neer frankly conceded the
limitations of his testimony. He unequivocally testified that he was not saying that

Simmons committed the murder, only that in his opinion the physical evidence from

the crime scene and from M.A.’s body indicated that the offense itself was sexually

motivated. Neer did not reach a “diagnosis” of sexual abuse and certainly did not

449
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identify the offender; thus, we do not perceive Neer’s testimony as testimony on the

ultimate issue.”**°

Justice Fry concluded that even if the admission of the expert testimony was error, it
would still be ruled as harmless error.*”’ The Court of Appeals affirmed the death
sentence on the capital murder charge, but “remanded with directions as to sentencing

for count 111; and reversed as to conviction and sentence imposed pursuant to count

11 .”452

This case clearly demonstrates my argument that the outcome of any trial involving
offender profiling testimony to a great extent is determined by the admissibility
standard applied by the trial court. In this case, the Court of Appeals stated that Rule
702 Ala. R.Evid., was the appropriate standard and applied it in this case. On the
other hand, the defendant/appellant contended that the Frye test standard, which
presumably would have excluded the testimony, was the proper standard that ought to
have been applied. In this case, the reliability of the testimony seems to have been
loosely interpreted by both the trial court and the Court of Appeals. The Courts
placed more emphasis on relevance and assistance to the trier of fact, without much
enquiry into whether the basis of such testimony was generally accepted by the

relevant community. The trial court particularly believed that crime scene analysis

014, at 1158.

451 Id.

452 Id
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and victimology were reliable because ‘“numerous law enforcement agencies relied

upon crime-scene analysis and victimology when conducting their investigations.”**

This is a dangerous basis to guage the reliability of any technique. The trial court
simply took the expert’s words ipse dixit and seemed to have been seduced by Neer’s
impressive qualifications. The usefulness of a technique in assisting in crime
investigation should not be taken as an indication that the technique will be

sufficiently reliable as to be admissible in the courtroom.

State v. Sorabella®™?contrasts with the above case. In Sorabella, the court recognized
the fact that profile evidence is prejudicial, but believed that the prejudicial effect can
be minimized by limiting the scope of the testimony. In January 2000, the New
Britain Police Department, in Connecticut, decided to launch an undercover operation
in an attempt to stop the increased violations of the state’s child pornography laws via
the internet. Detective James Wardwell was one of the detectives assigned to the
operation, and on January 4, 2000, he logged onto the America Online (AOL) chat
room and posed as a thirteen year old girl, under the screen name “Danutta333.**° He
received an instant message from a man with a screen name — “JoSkotr.”**¢ They
started to exchange instant messages during which “JoeSkotr” asked the thirteen year
old girl to meet up with him for sexual relations, telling the girl how she should dress

and what he wanted her to do to him and vice versa. He told the girl that he lived in

314, at 1155.

4 State v. Sorabella, 277 Conn. 155, 891 A.2d 897 (2006).
455

Id, at 163.
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Massachusetts but will come to Connecticut to meet her at a donut shop. “JoeSkotr”
sent pornographic materials to the girl within this time. On March 8, 2000, they
agreed to meet up at a donut shop, but “JoeSkotr” went to the wrong shop. He
arranged another meeting on March 14, 2000 at a shopping mall. On arrival at the

shopping mall, he was arrested by the police.

“JoeSkotr” was identified as John Sorabella, and he was charged with (1) two counts
of attempt to commit sexual assault in the second degree, (2) two counts of attempt to
commit risk of injury to a child by sexual contact, (3) three counts of attempt to
commit risk of injury to a child, (4) one count of attempt to entice a minor to engage
in sexual activity, (5) one count of importing child pornography, and (6) one count of

obscenity.457

At the trial, the State called Kenneth Lanning, a former FBI agent, who testified that
the defendant possessed the psychological and behavioral characteristics of child sex
offenders. In his testimony, Lanning stated that Sorabella falls under the category of
sex offenders called “preferential offenders”. Lanning testified that there are what he
referred to, as the “customs and habits” of preferential sex offenders and situational
sex offenders.**®

According to Lanning, situational sex offenders take
advantage of opportunistic situations to engage n sex

offenses and are typically thought-driven, undertaking
action without consideration of getting caught. Lanning

*71d, at 160.

814, at 212,
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testified further that preferential sex offenders are
individuals who have specific sexual preferences for
certain activities or victims and whose behavior is
normally need-driven or fantasy-driven. Preferential
sex offenders typically collect pornography, erotica and
mementos relating to their sexual interest or preference
and spend a great deal of time and money in fulfilling
their sexual needs or fantasies. With respect to
' preferential sex offenders with an interest in children,
they may use child pornography to rationalize
abhorrent behavior, fuel and reinforce their sexual
arousal or lower a potential victim’s inhibitions by
conveying the message that other children are doing it.
Preferential sex offenders typically will engage in a
prolonged and elaborate grooming or seduction process
that is designed to exploit and manipulate vulnerable
children. Preferential sex offenders may lessen the
grooming time by targeting a child who is sexually
experienced.

The defendant filed a motion in limine to exclude the testimony, but it was denied.
The defense counsel argued that the State failed to demonstrate the admissibility of
the testimony as required in the decision in State v. Porter,”” when a scientific
evidence is being presented. The defense also argued that the testimony should not be

admitted because of its prejudicial effect. Denying the motion, the trial court stated

that Lanning’s testimony was not scientific, and so Porter does not apply. However,

the court instructed the expert to limit his testimony only to ‘customs and habits’ of

preferential sex offenders. That the expert should not state his opinion on the

459

Id, at 213.

“ State v. Porter, 241 Conn. 57, 698 A.2d 739 (1997). Cert.denied, 523 U.S.1058, 118 S.Ct. 1384, 140
LEd. 2d 645 (1998).
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defendant’s state of mind or whether he fits the characteristics of the preferential sex

offenders.*®!

The trial court admitted the testimony and stated that its probative value outweighed
its prejudicial effect. The trial court also stated that the testimony was relevant to “the
defendant’s intent in engaging in the behavior, his belief as to the age of Danuta333
and whether his conduct was corroborative of his purpose as at least the start of a line

of conduct leading naturally to the crime.”*%

The defendant was convicted by the jury on all counts and was sentenced to ten years
imprisonment, execution suspended after five years, and fifteen years probation.*®
The defendant appealed and the case reached the Supreme Court of Connecticut.
Among other issues, the defendant argued that the trial court abused its discretion by
not subjecting Agent Lanning’s testimony to a Porter hearing. The defendant also

argued that the prejudicial effect of the testimony far outweighed its probative value.

The Supreme Court of Connecticut affirmed the lower court’s judgment and stated

that the expert testimony was not scientific. Therefore, a Porter hearing was not

required. The Supreme Court stated that:

The trial court reasonably concluded that Lanning’s
testimony was relevant and likely to assist the jury in

! State v. Sorabella, 277 Conn. 155, 212, 891 A.2d 897 (2006).
462 Id

14, at 162.
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light of the nature of the charges and Lanning’s
experience and expertise in matters relating to the
victimization of children. The court also carefully
evaluated the potential prejudicial effect of the testimony
and reasonably concluded that its probative value
outweighed any such effect. Moreover, the court guarded
against the possibility of undue prejudice by limiting the
scope of Lanning’s testimony to ‘customs and habits’ of
preferential sex offenders in general and by prohibiting
Lanning from expressing any opinion either about the
defendant’s mental state or about whether the defendant
fit the profile of a preferential sex offender. We
conclude, therefore, that the trial court did not abuse its
discretion in concluding that the probative value of
Lannings’ testimony outweighed any prejudicial
effect.*®*

The Supreme Court of Connecticut therefore, affirmed the judgment of conviction.

Is Offender Profiling an Opinion on the Ultimate Issue?

First, what is ultimate issue rule? The Ultimate Issue Rule is a rule which prohibits an
expert, lay or expert, from giving an opinion on an issue of law or fact which is for

the court to decide. Hence, “ultimate issues in criminal trials may be defined as the

ultimate, sometimes called material facts which must be proved by the prosecution
beyond reasonable doubt before a defendant can be found guilty of a particular
offence and those facts, if any, which must be proved by the defendant in order to

avoid guilt for that offence.”*®® All witnesses are barred from testifying on the

14, at 217.

*3 Colin Tapper, Cross and Tapper on Evidence, 551 (1995).
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ultimate issue to be decided by the court, which is the issue of guilt or innocence.
Testifying on the ultimate issue is seen as usurping the function of the trier of fact, an

invasion of the province/ken of the jury.

The ultimate issue rule has faced a lot of criticism. McCormick was very critical of
the ultimate issue rule. He maintained that “this general rule is unduly restrictive, is
pregnant with close questions of application, and often unfairly obstructs the party’s
presentation of his case.”**® McCormick further argued that “even the courts which
profess adherence to the rule fail to apply it with consistency. All such courts, for

example, disregard the supposed rule, usually without explanation as to why it should

not be applied, when value, sanity, handwriting and identity are in issue.”*¢

Wigmore also maintained that the phrase “usurping the function of the jury” is “a
mere bit of empty rhetoric.” He contended that:

There is no such reason for the rule, because the witness,
in expressing his opinion, is not attempting to “usurp”
the jury’s functions; nor could if he desired. He is not
attempting it, because his error (if it were one) consists
merely in offering to the jury a piece of testimony which
ought not to go there; and he could not usurp it if he
would, because the jury may still reject his opinion and
accept some other view, and no legal power, not even the
judge’s order, can compel them to accept the witness’
opinion against their own.”*¢

6 McCormick, supra note 217, at 26.

467 1d.

“* John H. Wigmore, Evidence in Trials at Common Law, volume 7, revised by James H. Chadbourn, s

1920, 18 (1978).
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“Furthermore, the rule if carried out strictly and invariably would exclude the most
necessary testimony. When all is said, it remains simply one of those impracticable

and misconceived utterances which lack any justification in principle.”*®

Friedland et al argued that the ultimate issue rule “often made it unreasonably
difficult for advocates to present their cases, forcing the witnesses into verbal
contortions to avoid the disfavored magic phrasing.”470 Similarly, Jackson maintained
that the “the rule is superfluous and that cases which have recently excluded evidence

471
" Keane also argued

on the grounds of the rule can be supported on other grounds.
that “the objection of undue influence makes no allowance for cases in which the
tribunal of facts is a professional judge rather than a jury, overlooks the frequency of
conflicts in expert testimony and is largely incompatible with the very justification for
admitting expert evidence, that the drawing of inferences from the facts in question

calls for an expertise which the tribunal of facts does not possess.”*"?

Following the criticisms, the ultimate issue rule has been abolished in many
jurisdictions. Some jurisdictions added certain exceptions to the rule. In United
States, the Federal Rule of Evidence 704 provides the guideline on the ultimate issue.

The Rule states that:

i 469 Id.

4 Friedland, Bergman and Taslitz, supra note 175, at 262.

1y D, Jackson, “The Ultimate Issue Rule: One Rule Too Many,” Crim. L.R. 75 (1984).

2 Adrian Keane, The Modern Law of Evidence, 407 (1985).
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Rule 704. Opinion on Ultimate Issue

(a) Except as provided in subdivision (b), testimony in the form of an opinion or
inference otherwise admissible is not objectionable because it embraces an ultimate
issue to be decided by the trier of fact.

(b) No expert witness testifying with respect to the mental state or condition of a
defendant in a criminal case may state an opinion or inference as to whether the
defendant did or did not have the mental state or condition constituting an element of
the crime charged or of a defense thereto. Such ultimate issues are matters for the trier

of fact alone.*”

Courts have been inconsistent with their decisions on the ultimate issue when it
comes to offender profiling evidence. In some cases, offender profile evidence has
been ruled inadmissible based on the ultimate issue, while in many others, it has been

seen as not an opinion on the ultimate issue.

In State v. Armstrong,*”? the Court of Appeals of Louisiana, Fourth Circuit, ruled that
expert testimony regarding the “psychological dynamics” of the defendant was
“inadmissible expression of opinion as to defendant’s innocence.” Craigory A.
Armstrong was charged with aggravated rape of his eight year old cousin. On the day
of the rape, the girl was sleeping in her mother’s house, when the defendant (who

also lived there), raped her. The victim told her twelve year old sister about the rape

473

474

Fed.Evid.R. 704.

State v. Armstrong, 587 So.2d 168 (La. 1991).
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but they did not tell their mother. It was reported that two days later, the girl
complained of stomach cramps and was taken to Dr. Gregory Molden’s clinic. The
medical tests showed that the girl had gonorrthea. Dr. Molden therefore, contacted the
child protection bureau of New Orleans Police Department. Interviews with the

victim and her sister revealed the rape and Armstrong was arrested.

During police interrogation, Armstrong admitted having sexual intercourse with the
eight year old girl, but claimed that the girl initiated it.*” He also claimed that he
once had gonorrhea, but thought that it had been cured. At trial, he called three
witnesses who attested to his credibility. He also called a clinical psychologist who
testified that his “psychological dynamics would not support the view of him being a

child sexual perpetrator.”476

The prosecution objected to the admission of this testimony. In its ruling, the
Criminal District Court, Parish of Orleans, excluded the testimony. Justice George V.
Perez stated that “the testimony of Armstrong’s expert would have been an
expression of opinion as to Armstrong’s innocence.”*’’ The petit jury convicted
Armstrong of forcible rape and he was sentenced to twenty-five years, at hard
labor.’® He appealed his conviction and contended that (1) the trial court erred by

excluding the testimony by the clinical psychologist which showed that he did not

5 1d, at 169.
7514, at 170.
477 Id

7 14, at 169.
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have the ‘psychological dynamics’ of child sex offenders; (2) that the trial court also

erred by making his confession known to the jury.

The Court of Appeals of Louisiana, Fourth Circuit, ruled that the exclusion of expert
testimony by the clinical psychologist was not error. The Court of Appeals stated that
under the Louisiana Code of Evidence Art.704, regarding opinion on ultimate issue,
that “an expert shall not express an opinion as to the guilt or innocence of the
accused.”” Delivering the judgment, Justice Ward said: “In this case, where the
expert would give an opinion as to the innocence of Armstrong, the trial court did not
abuse that discretion. As a matter of fact, that testimony was not admissible.”**" The

Court of Appeals therefore, affirmed the trial court’s judgment and sentence.

Other cases where profile testimony was ruled inadmissible based on the ultimate
issue include State v. Haynes,*®' where it was held that:

The testimony as to timing and panic embraced the
ultimate issue of intent to be decided by the jury. Under
Evid.R. 704, “opinion testimony on an ultimate issue is
admissible if it assists the trier of the fact, otherwise it
is not admissible. The competency of the trier of the
fact to resolve the factual issue determines whether or
not the opinion testimony is of assistance.” For this
reason, an ultimate issue opinion by an expert should
be excluded in extreme cases where that opinion is
inherently misleading or unduly prejudicial.482

" 1d, at 170.
8014
8l supra at 167.

*2 State v. Haynes, 1988 WL 99189, 3, 4 (Ohio App. 9 Dist.).
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Similarly, in State v. Parkinson,” the Court of Appeals of Idaho ruled that the
admission of expert testimony on sex offender profiles was an opinion on the ultimate
issue. The Court of Appeals upheld a trial court’s ruling that “the expert opinion
evidence would constitute a direct comment on the guilt or innocence of Parkinson

and replace, rather than aid, the jury’s function.”**

The Supreme Court of Arkansas in Brumson v. State® also ruled that expert
testimony on the predictability of batterers who would become murderers was an
opinion on the ultimate issue. In this case, The Supreme Court of Arkansas held that

the “profile testimony both mandated a conclusion and was unduly prejudicial.”**

It should be noted however, that in United States v. Webb,*® the United States Court
of Appeals, Ninth Circuit, ruled that expert testimony on modus operandi, regarding
the reasons why people conceal weapons in the engine compartment of cars was not
impermissible opinion on the ultimate issue. In this case, the United States Court of
Appeals said:

Webb next argues that the expert testimony was

inadmissible because it constitutes testimony on his state

of mind, in violation of Federal Rule of Evidence 704(b).
Rule 704(b) prohibits an expert from stating his opinion

8 supra at 178.
4 State v, Parkinson, 128 Idaho 29, 32, 909 P.2d 647, 650 (1996).
483 supra at 186.

¢ Brunson v. State, 349 Ark. 300, 312, 79 S.W.3d 304 (2002).

7 supra at 199.
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on the ultimate issue of whether a defendant had the
particular mental state at issue.

The expert in this case described a typical situation, and
never offered any opinion about whether Webb knew the
weapon was hidden in his car. The expert testified about
a typical way people conceal weapons in cars and the
typical reasons for their concealment. In fact, on cross-
examination, the expert admitted that he had no
information that Webb knew the weapon was in the
engine compartment. Under these circumstances, it was
left to the jury to determine whether Webb knew the gun
was hidden in the car. Thus, the expert did not give an
impermissible opinion under Rule 704(b).**®

’ expert testimony by an FBI agent that the crime scene

In Simmons v. State,"8
characteristics indicated that the murder was sexually motivated and so the offender
received sexual gratification from the acts was ruled not a violation of the ultimate
issue rule. The court said: “in this case, Neer frankly conceded the limitations of his
testimony. He unequivocally testified that he was not saying that Simmons committed
the murder, only that in his opinion the physical evidence from the crime scene and
from M.A.’s body indicated that the offense itself was sexually motivated. Neer did
not reach a “diagnosis” of sexual abuse and certainly did not identify the offender;

thus we do not perceive Neer’s testimony as testimony on the ultimate issue.”*%

In the final analysis, it does appear that ultimate issue is in-built in all forms of
offender profile evidence. By that we mean that no matter how or which form or

shape offender profile is being presented, there is the over-lapping tendency to touch

& United States v. Webb, 115 F.3d 711, 715 (1997).

48 supra at 202,

0 Simmons v. State, 797 So0.2d 1134, 1158 (2000).
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on the ultimate issue. Offender profile testimony and its derivatives are generally
geared towards one thing — pointing to the accused as being either guilty or innocent.
In effect, profile evidence is a ‘leading’ evidence. It leads to a certain conclusion. It
should be noted however, that with appropriate jury instruction by the trial judge, this
problem can at least be minimized. The trial judge should in all cases, limit the scope
of the testimony and remind the witnesses of their role to testify and not to decide the
case. We are in support of the ultimate issue rule, at least in cases involving offender
profiling, as without it witnesses will go beyond their function to assist with their
testimony, and extend their role into that of final arbiters. The result will then be a

trial by witnesses rather than trial by judges and jurors.

Is Offender Profiling Sufficiently Reliable as to be Admissible?

Offender profiling is not sufficiently reliable as to be admissible. Offender profiling
involves gathering information from various sources — from the crime scene,
witnesses, victim statements, autopsy reports, offender’s physical characteristics, age,
race, criminal records, and so on. The question then is — how reliable is information
gathered in this manner/from these sources? Should it be tendered in court as an
indication or proof of guilt or innocence? Offender profiling does not point to specific
offenders. It cannot determine that a given defendant committed a specific act.
Offender profiling only predicts, it suggests, but it cannot prove. We should also bear

in mind the problem posed by crime scene ‘staging’, which could lead to profiling
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being based on inaccurate crime scene analysis. Fundamentally, offender profiling is

very useful in narrowing down the suspects during crime investigation, but it has not
reached the level of reliability necessary for courtroom use. The modus operandi of
offenders may assist judges and jurors in understanding the behavioral patterns in
some cases, but that alone is not a sufficient basis to warrant its admission in court,

nor is that an adequate proof that the technique is reliable.

Many scholars agree that offender profiling is not a reliable technique. It is a
technique whose foundation or scientific basis cannot be ascertained at the moment.
Godwin maintained that, “Nine out of ten profiles are vapid. They play at blind man’s
bluff, groping in all directions in the hope of touching a sleeve. Occasionally they do,
but not firmly enough to seize it, for the behaviourists producing them must
necessarily deal in generalities and types. But policemen can’t arrest a type. They
require hard data: names, dates, none of which the psychiatrists [or others involved in

. ~ 49
creating profile evidence] can offer.” :

Alison et al noted that “there remains no evidence that the scientific community has
accepted the technique as an accurate or reliable indicator of identification of an
offender. Therefore, it would probably not be surprising to learn that police officers

remain relatively unaware of the benefits and limitations of profiling and of the ways

“1 Godwin, J., Murder USA: The Ways We Kill Each Other, 276 (1978).
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in which they should or should not be utilized. It is incumbent upon the profiler to

outline the expectations that officers had of the account.”**?

Professor Risinger and Loop maintained that “while still a valuable investigatory tool
perhaps, the existing data does not indicate that process of offender profiling results

in sufficiently reliable information to support evidentiary admissibility.”*"

On a similar vein, Professor Ormerod and Sturman maintained that “the
psychological profile has serious limitations: it is practiced in an inconsistent manner,
often from unverified base of material by a body of individuals with diverse levels of
training and experience, and inadequate independent monitoring and review.”***
They concluded that “psychologists face the struggle of demonstrating the reliability

of the technique and of the people who practice it.”*”

Snook et al carried out a narrative review of 130 articles on criminal profiling and
meta-analytic reviews and concluded that criminal profiling “appears at this juncture
39496

to be an extraneous and redundant technique for use in criminal investigations.

They also concluded that criminal profiling “will persist as a pseudoscientific

2 Alison, L., West, A., and Goodwill A, “The Academic and the Practitioner Pragmatists’ Views of
Offender Profiling”, 10 Psychol. Pub. Pol'y & L. 78 (2004).

3 Risinger and Loop, supra note 34, at 252.

** Ormerod and Sturman, supra note 414, at 191.

495 Id

* Brent Snook., Joseph, Eastwood., Paul Gendreau., Claire Goggin., and Richard M. Cullen, “Taking

Stock of Criminal Profiling: A Narrative and Meta-Analysis”, Criminal Justice and Behavior, vol. 34, No.
4,437,448 (2007).
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technique until such time as empirical and reproducible studies are conducted on the
abilities of large groups of active profilers to predict, with more precision and greater

magnitude, the characteristics of offenders.”*’

As we stated in chapter three, the rules guiding the admissibility of expert testimony
in United States, emphasize the reliability of any expert evidence. Yet, in many cases
involving offender profiling the reliability of the technique was not questioned, as in

1'498

State v. Pennel However, some courts agree that offender profiling is unreliable

and have ruled it inadmissible.

In State v. Cavallo® for instance, the Supreme Court of New Jersey stated that the
technique is not generally accepted as being reliable. In this case, two defendants,
Michael Cavallo and David R. Murro were convicted of rape, abduction and private
lewdness. On June 16, 1977 the two defendants met the victim (S.T.) at the Pittstown
bar in Hunterdon, New Jersey. The victim who was two months pregnant at the time
of the alleged rape, claimed that the defendants abducted her from the bar and took
her to an empty field where she was raped. The defendants on the other hand, claimed
that they had consensual sexual encounter with S.T. The two sides gave conflicting

versions of events that took place that night. There were no eye witnesses.
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499

Id.
State v. Pennell, 602 A.2d 48 (Del. 1991).

State v. Cavallo, 88 N.J 508, 443 A.2d 1020 (1982).
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At the trial, Cavallo sought to introduce testimony from a psychiatrist, Dr. Kuris
which will show that he does not have the psychological traits of a rapist.””® The
defense informed the court that Dr. Kuris was being proffered to testify as to “Mr.
Cavallo’s character which is that he knows right from wrong, that he is a well-
meaning individual, he would not willfully do a wrong, he recognizes the force and
violence of rape are wrongful acts, he is non-violent, non-aggressive person and he
will also testify to the fact the physical or the characteristics exhibited by rapists in
his experience as a psychiatrist are these people are aggressive, violent people and

that Mr. Cavallo does not fit within this mold.”""

The prosecution argued that the testimony should be excluded because it was
irrelevant and not reliable. The prosecution contended that the expert character
evidence was irrelevant “since regardless of whether Cavallo has the characteristics
of a “rapist”, he may indeed have committed rape on this particular occasion.”* The
Hunterdon County Superior Court ruled that the testimony was inadmissible. The
defendants were convicted. Cavallo was sentenced to three to five years for
abduction, one to two years for lewdness and ten to twenty years for rape. Murro was
sentenced to three to seven years for abduction, two to three years for lewdness and
twelve to twenty years for rape.’” Their request for a new trial was denied. The case

went to the Superior Court, Appellant Division.

500
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The appellate division agreed with the trial court’s decision to exclude the expert
testimony. It was held that the expert character testimony was inadmissible under
Rule 47, which governs the admissibility of character evidence.’® The appellate
division stated that “the rule could not contemplate testimony of the kind proffered in

593 “and that the admission of such testimony “could divert the attention of

this case
the jury from factual guilt or innocence to the defendant’s propensities.”* The
appellate division affirmed the convictions but remanded the trial for re-sentencing,
as the court deemed the sentences excessive. The defendants each later received ten to

fifteen years for rape and lesser sentences on the abduction and private lewdness

charges.

The case reached the Supreme Court of New Jersey where the defendants argued that
the exclusion of the expert character evidence was error. In their ruling, the Supreme
Court stated that the evidence by Dr. Kuris was not generally accepted as being
reliable. Delivering the judgment, Justice Pashman stated that the “defendants have
thus failed to persuade us that the proffered evidence has been accepted as reliable by
other jurisdictions, or for other purposes in the New Jersey legal system. Defendants
therefore have not met their burden under Rule 56 of showing that Dr. Kuris’

testimony is based on reasonably reliable scientific premises.”’ In a footnote, the

504 Id.
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14 at 514,

714, at 526.
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Supreme Court noted that “even if psychiatric testimony of this nature were found to
be generally admissible, we would have serious questions about whether the
foundation for Dr. Kuris’ testimony — only two meetings with Cavallo — is sufficient

to support the conclusions drawn about his personality and propensities.”

The Supreme Court of New Jersey affirmed the appellate division’s judgment and
concluded that the “defendants have not met their burden of showing that the
scientific community generally accepts the existence of identifiable character traits
common to rapists. They also have not demonstrated that psychiatrists possess any
special ability to discern whether an individual is likely to be a rapist. Until the

scientific reliability of this type of evidence is established, it is not admissible.”*%

In State v. Lowe,” oexpert testimony on offender’s behavioral motivations was also
ruled inadmissible. The defendant, Terry Lowe was charged with two counts of
aggravated murder of Phyllis Mullet and Murray Griffin. On July 5, 1986, Phyllis
Mullet was at her home in Belle Center, Ohio, when she was stabbed to death,

'! Murray Griffin, a Belle Center Marshall was at

multiple times, with her throat cut.
the scene, attending to the victim, when the perpetrator shot him and he also died at

the scene. When the trial began, the State filed a notice of intention to call FBI agents

who will testify on crime scene characteristics, which will assist in the identification

508 Id.

9 1d, at 529,

9 Svate v. Lowe, 75 Ohio App.3d 404, 599 N.E.2d 783 (Ohio. 1991).
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of Lowe as the person who committed the murders. The State informed the court that
the FBI agents will testify regarding the psychological profile of the offender. That
FBI Agent John Douglas will testify on criminal investigative analysis and death
threat analysis. That Agent Douglas will testify regarding the offender’s motivation
for the murder of Mullet, as well as the motivation behind a certain document that
Lowe had written.’' It was reported that this document contained a list of women and
the names of their immediate family members and that the document contained sexual

languages and that Mullet’s name was on the list.”"?

In his testimony, Agent Douglas stated that based on his review of the crime scene
photographs, autopsy reports, police reports and the document written by Lowe, that
he was of the opinion that the murder of Phyllis Mullet was sexually motivated. He
testified that his opinion was based on (1) “the fact Mullet’s hands and feet were
bound with ligatures that had been brought to the scene by the perpetrator of the
crime,” the “presence of the ligatures indicated preplanning on the part of the
perpetrator,” and that preplanning is one of the characteristics of sexually motivated
murders.’'® Agent Douglas further stated that the document written by Lowe was
sexually motivated and represented the perpetrator’s plan or mission for power.’'® It

should be pointed out that during cross-examination, Agent Douglas acknowledged

1214, at 406.
513 Id.
514 Id.
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the fact that his testimony on the motivations could not be “stated to a reasonable

scientific certainty.”'®

The defendant presented Dr. Solomon Fulero, a psychologist, to rebut Douglas’s
testimony. In his testimony, Dr. Fulero also acknowledged the fact that “opinions
based on criminal-investigative analysis do not rise to the level of reasonable
scientific certainty that is a prerequisite to consideration as expert opinion

testimony.” 17

In its ruling, the trial court granted the defendant’s motion to suppress Agent
Douglas’ testimony. The State appealed, after certification of its inability to proceed
to trial without the suppressed testimony. The State argued that the trial court erred in

granting the motion to suppress the testimony.

The Court of Appeals of Ohio, Third District, reiterated the fact that a trial judge has
the discretion to decide whether any evidence is relevant and will assist the trier of
fact to understand the evidence or to determine a fact in issue. The Court of Appeals
said:

In this case before us, the trial court suppressed the
testimony of Douglas upon finding, infer alia, that “Mr.
Douglas’ opinion is an investigative tool like a
polygraph; it might be used to investigate, but it does not
have the reliability to be evidence.” Having given careful
consideration to the testimony elicited in this matter, we
conclude that there is evidence in the record to support

114, at 407.

517 Id
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the trial court’s finding that the opinion testimony of
Douglas is not reliable evidence.

As a whole, the record reflects that Douglas’s opinion for
the most part is based on the behavioral science of
clinical psychology, an area in which he has no formal
education, training or license. In short, the purported
scientific analytical processes to which Douglas testified
are based on intuitiveness honed by his considerable
experience in the field of homicide investigation. While
we in no way trivialize the importance of Douglas’ work
in the field of crime detection and criminal apprehension,
we do not find that there was sufficient evidence of
reliability adduced to demonstrate the relevancy of the
testimony or to qualify Douglas as an expert witness.
Accordingl?l, the error as assigned by the state is
overruled.>®

The Court of Appeals therefore, affirmed the trial court’s decision to suppress Agent

Douglas’ testimony.

Similarly, in State v. Stevens,””’ the Supreme Court of Tennessee affirmed a trial
court’s decision to exclude expert testimony on crime scene analysis. In excluding the
testimony, the trial court stated that it was not “convinced that this type of analysis
has been subject to adequate objective testing, or that it is based upon longstanding,
reliable, scientific principles.”szo In Stevens, the defendant William Richard Stevens
was charged with two counts of first-degree premeditated murder of his wife, Sandi
Stevens and his mother-in-law Myrtle Wilson. He was also charged with one count of

aggravated robbery. On December 22, 1997 the defendant called the police and when

18 1d, at 408,
> State v. Stevens, 78 S.W.3d 817 (Tenn.2002).

014, at 831.
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the police arrived at his mobile home in Nashville, Tennessee, they found the
defendant, his friend Corey Milliken and the bodies of the victims. It was reported
that Mrs. Stevens’ nude body was “left in a “displayed” position, which is, lying on
her back with her legs spread alpalrt.”521 Pornographic magazines and Sandi’s own

522 Wilson’s nightgown was

nude photographs were also found around her body.
pulled above her waist. The police found no sign of a forced entry into the apartment.
The police suspected that the house showed signs of “staging” and so Stevens and
Milliken were the immediate suspects. While the police were questioning Milliken,
they noticed blood stains on his shirt, under his nails and gouge marks on his wrist
and cheek.>” Milliken confessed that Stevens had hired him to kill his wife and make
it look like a robbery. The medical examination revealed that Sandi Stevens died as a
result of ligature strangulation. That she also had a tear in her vagina. The medical

examination showed that Wilson died as a result of stab wounds and manual

strangulation.

At the trial, the State presented several witnesses, including Shawn Austin Milliken,
the junior brother of Corey Milliken, who testified that in 1997 Stevens offered him
and his brother $2,500 each to kill his wife. He testified that he later decided not to go
on with the plan and so Corey accepted $5,000 to carry out the murder on his own.

The State also presented evidence of Steven’s conviction in 1997 for second degree

2114, at 826.
522 Id.

B 1d, at 825.

231




murder. During the trial, Stevens claimed that Corey Milliken killed Sandi and Myrtle

during his sexual assault on them. He argued that he did not hire Corey to kill the two
women. The defense decided to call Mr. Gregg McCrary, a former FBI Agent and an
expert on crime scene analysis. McCrary was called to testify that “Milliken
committed sexual murder as an act of aggression precipitated by an argument with his
mother and step-father the night before the crimes.”*** “Mr. McCrary testified that the
display of pornographic magazines around Mrs. Stevens could “best be interpreted as
an attempt to further humiliate or degrade” the victim, which goes to the motive of a
sex crime.” He defined a sex crime as primarily a crime of violence in which the

525
77 McCrary

perpetrator uses sex to punish, humiliate, and degrade the victim.
testified outside the jury. He stated that from his analysis of the crime scene photos,
the crime scene video tapes, the autopsy report and Sandi Steven’s diary, he was of
the opinion that the crime scene indicated characteristics of a “disorganized sexual
homicide.”**® As such, that the murders were sexually motivated. In his testimony,
McCrary also made distinctions between the characteristics of “disorganized sexual
homicide crime scene” and a “contract murder crime scene.”*’ McCrary said:

The crime scene is quite sloppy and in great disarray.

There is minimal use of restraints. The sexual acts tend

to occur after death; so, there is post-mortem injury to

the victim ... indication of post-mortem sexual activity.

The body is left at the death scene and is typically left

in view. There’s a good deal of physical evidence
that’s — that’s left at the scene. And, anytime just a

24 1d, at 827.
2514, at 828.
526 14, at 830.

527 Id.
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weapon of opportunity that the offender uses, and by
that, I mean a weapon that is contained at the scene,
uses it and then, it’s not uncommon for the offender to
leave that weapon either at or near-near the scene. 8

McCrary further testified that “criminals usually commit disorganized violent crimes
as a result of some “precipitating stressors, or stressful event” in the criminal’s life.
Such an event invokes a lot of anger in the offender, and that anger — transferred onto
the victim — triggers this violent behavior.”’ ? He also stated that his crime scene
analysis indicated that more than one person committed the murders and that the

crime scene also showed elements of ‘staging.’

The reliability of McCrary’s testimony was questioned during cross-examination.

On cross-examination, Mr. McCrary testified that the
FBI had conducted a study to determine the accuracy rate
of its crime scene analysis. The results of that study
yielded a seventy-five to eight percent accuracy rate. He
presented as further evidence of the reliability of crime
scene analysis the FBI’s increased number of trained
agents in this field from seven to forty. Although Mr.
McCrary acknowledged that crime scene analysis “is not
hard science where you can do controlled experiments
and come up with the ratios in all this,” he said that “the
proof that there is validation and reliability in the process
is that it’s being accepted. It’s being used and the
demand is just outstripping our resources to provide it 3%

In its ruling, the trial court qualified McCrary as an expert on crime scene staging and

he was allowed to testify that the murders could be the work of more than one person.

528 1d,
529 Id.

3014, at 831.
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The court however, ruled that McCrary’s testimony would not be admitted on the

issue of the motives for the murders. The trial court stated that “while the expert and
many of the other FBI profilers are a tremendous asset as an investigative tool in law
enforcement, the expert’s testimony regarding the motivation of the suspect could not
comply with the Tennessee Rule of Evidence 702 in terms of substantially assisting

the trier of fact, because there is no trustworthiness or reliability.” 3

The trial court also stated that it was not “convinced that this type of analysis has
been subject to adequate objective testing, or that it is based upon longstanding,
reliable, scientific principles.”532 Justice Steve Dozier, delivering the judgment, also

stated that the testimony could not satisfy the McDaniel’* test of scientific reliability.

It should be noted that Stevens also called other witnesses, including family members,
co-workers, and neighbors, who testified that he was a good father, a good and

hardworking employee and always helped his nei ghbors.5 34

Stevens was found guilty by the Criminal Court, Davidson County, Tennessee, and

sentenced to death for the murders and also sentenced to life without parole on the

531 Id.
532 Id.

533 McDaniel v. CSX Transportation, Inc., 955 S.W. 2d 257, 264-65 (Tenn. 1997); which held that the
Daubert factors also applied to non-scientific testimony.

534 State v. Stevens, 78 S.W.3d 817, 828 (Tenn.2002).
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aggravated robbery charge. Corey Milliken pleaded guilty to first-degree murder and

was sentenced to life imprisonment.

The Court of Appeals affirmed the trial court’s judgment of conviction and the
sentence. The case automatically went to the Supreme Court of Tennessee, as it was a
death sentence for first degree murder.”>>Among other issues, the Supreme Court
addressed the issue of whether the trial court erred by limiting McCrary’s testimony.
The Supreme Court agreed with both the trial court and the Court of Appeals
decisions and held that McDaniel applied to both scientific and non scientific

testimony.

On the issue of the reliability of the expert’s testimony, the Supreme Court stated:

“Consequently, we are reluctant to measure the reliability of expert testimony that is
not based on scientific methodology under a rigid application of the McDaniel
factors. However, we are equally reluctant to admit nonscientific expert testimony
based on an unchallenged acceptance of the expert’s qualifications and an
unquestioned reliance on the accuracy of the data supporting the expert’s

conclusions.”>*®

Delivering the judgment of the Supreme Court, Justice Barker further stated that:

This type of crime scene analysis, developed by the FBI as a
means of criminal investigation, relies on the expert’s

535 In accordance with Tenn. Code. Ann.s 39-13-206(a)(1)(1997).

33 Srate v. Stevens, 78 S.W.3d 817, 833 (Tenn. 2002).
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subjective judgment to draw conclusions as to the type of
individual who committed this crime based on the physical
evidence found at the crime scene. Although we do not doubt
the usefulness of behavioral analysis to assist law enforcement
officials in their criminal investigations, we cannot allow an
individual’s guilt or innocence to be determined by such
“opinion evidence connected to existing data only by the ipse
dixit” of the expert. Essentially, the jury is encouraged to
conclude that because this crime scene has been identified by
an expert to exhibit certain patterns or telltale clues consistent
with previous sexual homicides triggered by “precipitating
stressors”, then it is more likely that this crime was similarly
motivated.>’

Justice Barker also stated that:

Moreover, we find that the FBI’s study revealing a seventy-
five to eighty percent accuracy rate for crime scene analysis
lacks sufficient trustworthiness to constitute evidence of this
technique’s reliability. Although the frequency with which a
technique leads to accurate or erroneous results is certainly
one important factor to determine reliability, equally
important is the method for determining that rate of accuracy
or error. In this case, there is no testimony regarding how the
FBI determined the accuracy rate of this analysis. For
example, was accuracy determined by confessions or
convictions, or both? Even then, the absence of a confession
does not indicate the offender’s innocence and thus an
inaccuracy in the technique. Clearly, the accuracy rate alone,
without any explanation of the methodologies used in the
study, is insufficient to serve as the foundation for the
admission of this testimony.

Therefore, because the behavioral analysis portion of Mr.
McCrary’s testimony does not bear sufficient indicia of
reliability to substantially assist the trier of fact, we conclude
that this testimony was properly excluded.*®

337 14, at 835.

538 1d, at 836.
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The Supreme Court concluded that the defendant’s arguments lacked merit and
therefore affirmed the death sentence. The Court stated that the exclusion of the

unreliable expert testimony by the trial court was not error.

In State v. Fortin > linkage analysis, signature analysis and results of the FBI’s
ViCAP program were ruled inadmissible. Linkage analysis was also seen as an
opinion on the ultimate issue. Steven Fortin was charged with capital murder, having
killed the victim in the course of a gruesome sexual assault. The victim, Melissa
Padilla, aged twenty five, was found sexually assaulted, robbed and strangled to death
on August 11, 1994 i'n Avenel, Woodbridge Township, New Jersey.>*°

Padilla’s body was naked from the waist down. She was
wearing a shirt, but no bra. Bags of food, a partially eaten
sandwich, a store receipt, an earring, debris including
cigarette butts, and a bloody one-dollar bill were found
scattered near the body. Padilla’s shorts, with her underwear
still inside them, were found on a nearby shrub.

Inside the concrete pipe was a large blood stain. The
assailant had brutally beaten Padilla about her face and head.
Her face was swollen and bruised, and her nose was broken.
She had been killed by manual strangulation. The autopsy
revealed rectal tearing, and bite marks on Padilla’s left
breast, left nipple, and the left side of her chin.**!

On April 3, 1995, a Maine State Trooper, Vicki Gardner, aged thirty four, was also

sexually assaulted, beaten and strangled to unconsciousness. She survived. She was

9 State v, Fortin, 162 N.J. 517, 745 4.2d 509 (2000).
0 State v. Fortin, 318 N.J.Super. 577, 724 A.2d 818 (1999).

! State v. Fortin, 162 N.J. 517, 510, 745 4.2d 509 (2000).
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off duty on that day but was traveling in a marked police vehicle, when she saw a car
parked on the shoulder of Highway 95 in the state of Maine. State Trooper Gardner
stopped to check what was wrong. The defendant, Steven Fortin was inside the car.
The defendant had a learner’s permit issued in New Jersey. Trooper Gardner noticed
that Fortin was under the influence of alcohol and gave him some sobriety tests. The
tests showed that Fortin was under the influence of alcohol and Gardner placed him
under arrest. She called her office and requested for an officer to come to assist her. It
was reported that while she was waiting for back-up to arrive, she was attacked by
Fortin. She was beaten, sexually assaulted and strangled into unconsciousness.>* It
was reported that Fortin “then placed Gardner in the passenger’s seat of the police
vehicle, and drove the police vehicle down the highway. Gardner regained
consciousness and partially jumped, and was partially pushed by defendant, from the
vehicle”.>® Fortin lost control of the vehicle. He fled but was later arrested at a
nearby rest area.

Gardner’s face was badly battered, and she suffered a broken

nose; bite marks to her chin, to her left breast nipple and on

the outer left side of her left breast; and vaginal and anal

tearing and lacerations. After defendant’s attack, Gardner

was naked from the waist down. Her pants were pulled off,

with her underwear inside out. When interviewed later,

defendant said Gardner pulled her own s)ants off while
attempting to make sexual advances to him.>**

2 State v. Fortin, 318 N.J.Super. 577, 588, 724 A.2d 818 (1999).
314

M 1d.
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At the trial for this case in the State of Maine, Fortin pleaded guilty to seven counts of
kidnapping, robbery, aggravated assault, assault on an officer, attempted gross sexual
assault, unlawful sexual contact, and criminal operation of motor vehicle under the

influence of alcohol.>* He was sentenced to twenty years imprisonment.

The New Jersey police were not making any progress in the investigation into
Padilla’s death, until April 1995 when they were informed by the State of Maine
Police Department that Steven Fortin had been arrested and charged in Maine for the
sexual assault of Vicki Gardner. The Maine police contacted the New Jersey police to
know if Fortin had any prior convictions, since his learner’s permit showed that he !
lived in New Jersey. After analyzing the two cases, Lieutenant Lawrence Nagle who
was involved with the investigation into Padilla’s murder, felt that Fortin might have
committed the two sexual assaults. He found several similarities between the two ‘.
crimes. Further investigations also revealed that Fortin was indeed at the area where
Padilla was killed on the day of the murder. This was confirmed by Dawn Archer,

Fortin’s girlfriend.546

At trial, the State therefore filed a motion to admit evidence from the Maine incidence
to the present case in New Jersey, on the issue of identity. The State also informed the
court of their intention to call a former FBI Agent Roy Hazelwood to testify as to the

ritualistic and signature aspects of the crimes which will bolster their claim that the

514, at 589.
14, at 584.
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two crimes were committed by the same person. The defense objected to both

motions and argued that the testimony should not be allowed.

Agent Roy Hazelwood was called as an expert on modus operandi and ritualistic
behavior. “He is a former FBI agent, has over thirty-two years experience as a law
enforcement professional, a seventeen-year affiliation with the National Center for
the Analysis of Violent Crime, and has consulted on more than 7,000 crimes of
violence. He has published approximately thirty articles on topics of homicide, rape,
serial rape, other types of sexual assault, and various other criminal or deviant sexual

behavior, and has taught at various academies and at a few universities”.>*’

A pre-trial hearing was conducted on the admissibility of the other-crime evidence
and on the admissibility of the expert testimony. The Superior Court, Law Division,
Middlesex County, New Jersey, ruled that the evidence that Fortin sexually assaulted
a police officer in Maine was admissible as other-crime evidence. The court also
ruled that Agent Hazelwood was qualified as an expert on ritualistic and signature
aspects of crime and so his testimony was permitted. The trial court in granting the
motion to introduce the other-crimes evidence, added that the defendant’s guilty plea

in the State of Maine should be excluded during the State’s case-in-chief,>*®

In his testimony, Agent Hazelwood stated that he used ‘“linkage analysis” and

reviewed the two crimes and that the modus operandi of the crimes showed fifteen

714, at 590

*1d, at 581.
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similarities. That he was therefore, of the opinion that the two crimes were committed

by one person. The fifteen similarities according to Hazelwood are as follows:

1.

2.

10.

11.

12.

13.

14.

15.

High-risk crimes;

Crimes committed impulsively;

Victims are female;

Age of victims generally the same;

Victims crossed the path of the offender;

Victims were alone;

Assaults occurred at confrontation point;

Adjacent to or on well-traveled highway;

Occurred during darkness;

No weapons involved in assaults;

Blunt-force injuries inflicted with fists, with nose of victims broken;
Trauma primarily to upper face, no teeth damaged;

Lower garments totally removed, with panties found inside the shorts or pants of
the victims;

Shirt left on victims and breasts free; and

No seminal fluid found in/on victims.>*

Agent Hazelwood also testified that the two crimes “were anger-motivated, and that the

offender demonstrated anger through the following identified “ritualistic” or “signature”

behavior in both crimes”:

914, at 591.
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1. Bites to the lower chin;

2. Bites to the lateral left breast;
3. Injurious anal penetration;
4. Brutal facial beating; and

5. Manual frontal strangulation.”*®

It should be noted that the defense on the other hand, stated that there were sixteen
differences between the two crimes. “There are differences in the age, race, weight and
height of the victims. There is a significant difference in the status of each victim.
Trooper Gardner is a professional police officer and a potentially dangerous target for
someone to perpetrate a crime against, particularly when the defendant knew, prior to the
assault, that his identity was made known to the state police dispatcher by Trooper
Gardner. There are also differences in the type of assault. Trooper Gardner was anally

and vaginally assaulted, while Padilla was assaulted anally, but not vaginally” >

Apart from Hazelwood, the State also called other witnesses. Lieutenant Lawrence Nagle
of the New Jersey Police Department, one of the investigating officers also testified.
“Nagle described the injuries to Padilla, stating she had trauma to the head, was beat
about the face, was manually strangled, her pants were ripped down, there was rectal

tearing and there were marks on her left breast area and on the left side of her chin that

%014, at 592.

B4, at 609.
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appeared to be bite marks”.>** Dr. Marvin Schuster, who performed the autopsy, testified

that the victim died as a result of “asphyxiation; assault and strangulation”.”>® Two police
officers from the Maine State Police also testified as to the events that happened in the
sexual assault of Vicki Gardner, and the type of injuries that she sustained. Dr. Lowell J.
Levine, a forensic odontologist also testified. He stated that his review and comparison of
the autopsy reports, the bite marks on both victims, dental casts and Fortin’s bite-mark
samples, showed that the bite marks found on both victims came from the defendant’s
teeth. Dr. Levine concluded that “based upon the comparison revealing similarities
among the bite marks, it is my opinion that the bite marks on both women could have

been caused by Steven Fortin”.>*

It should also be noted that DNA samples recovered from Padilla’s body, a cigarette butt
found at the crime scene, fingernail clippings, a dollar bill with blood stain, and blood
samples from the victim and the defendant were analyzed. Some of the results were
inconclusive and some could not exclude the defendant as being the source of the
DNA.>*® The court ruled that the other-crime evidence and Hazelwood’s testimony were

admissible,

The defendant appealed and argued that:

%214, at 584,

314, at 586.
314, at 590.

%514, at 587.
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1. The State should not be allowed to introduce inflammatory and severely
prejudicial evidence of allegedly similar crime under the provisions of the N.J.R.E
404(b) to substitute for its “paucity” of evidence.

2. The admission of evidence regarding the incident in the state of Maine would be
contrary to the established case law because the State failed to meet its burden to
prove the two crimes were sufficiently identical and because the prejudicial value
grossly outweighs the limited probative value.

3. The proffered testimony of Robert Hazelwood does not meet the standard of
admissibility for expert testimony as set forth by the New Jersey Supreme Court

and the trial court’s ruling was therefore erroneous.”>®

In its ruling, the Superior Court, Appellate Division, affirmed the trial judge’s decision
that the other-crime evidence can be admitted on the issue of identity. Delivering the
opinion of the appellate division, Justice Fall stated that “given our standard of review,
we are satisfied the trial judge’s decision was not “so wide off the mark that manifest
denial of justice resulted,” or that his ruling constitutes an abuse of discretion. ... The
judge carefully applied the four prong test outlined in Codfield in determining whether

the proffered other-crime evidence was admissible”.>>’ Justice Fall further stated that

“the potential for prejudice by admission of the other-crime evidence in this crime is
great. Therefore, while we are in accord with the judge’s ruling in permitting its

admission, at trial the judge must “sanitize” the other-crime evidence by confining its

5% 14, at 582.

714, at 597.

244




—

admissibility to those facts reasonably necessary for the probative purpose of “identity”.

To an extent, the judge ruling inadmissible defendant’s guilty plea in Maine, goes to this

effort of minimizing the prejudicial effect”.*®

The appellate division however, ruled that Hazelwood’s testimony using linkage analysis
is not sufficiently reliable to be admissible as expert evidence.>* Justice Fall said:

Here, as the judge noted, Hazelwood testified “this analysis is
not based on science, but based on his training and experience
with violent crime”. While not based on science in the
technical sense, his linkage analysis methodology is certainly
founded in the area of behavioral science, in that it analyzes
the conduct of the crime perpetrator in two or more crimes to
determine whether there is sufficient consistency of behavior
to conclude that one person committed both crimes.

We conclude that the same detailed analysis regarding
admission of scientific evidence is applicable and necessary in
determining whether linkage analysis expert testimony is
admissible. Theories or methods of explaining human conduct
and behavior have consistently been subject to significant
scrutiny and analysis by our courts when admission is
sought.560

It should also be pointed out that Hazelwood in his testimony stated that modus operandi
and ritualistic behavior analysis was accepted by the law enforcement community. On
that issue, Justice Fall stated that “we have no doubt that these methods are valid and
have great value in performing the very difficult task of criminal investigation. We are

not persuaded, however, that these techniques are sufficiently reliable for an expert in

those fields to testify that the same person who committed one crime committed the other

814, at 598.
%% 1d, at 600.

560 Id.
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under the analysis of the facts and circumstances presented in this case”.” Justice Fall
further stated that:

Our examination of the authorities and literature authored by
Hazelwood convinces us that a linkage analysis as a foundation
for the expert behavior identification testimony proffered in
this case is wholly inappropriate. In the recent book The Evil
that Men Do, Stephen G. Michaud with Roy Hazelwood
(1988), there is significant discussion concerning the
application of linkage analysis in the identification of serial
offenders. ... Hazelwood defines therein a serial offender as
one who has committed three or more offenses. Additionally,
as described in this book, the use of linkage analysis leading to
identification of the perpetrator also involves an evaluation of
the personal history and background of the suspected
perpetrator, to develop a profile.’*

The Appellate Division therefore, held that “we are simply not convinced that the State
has satisfied its burden to establish that “the field testified to is at a state of art such that
an expert’s testimony could be sufficiently reliable”.*®® The Appellate Division also saw
the testimony as an opinion on the ultimate issue. “Further, given the conclusive nature of
Hazelwood’s testimony, we find there is no acceptable limiting instruction that could be
given to the jury to avoid the prohibition against an expert expressing his opinion in such
a way as to emphasize that the expert believes the defendant is guilty of the crime

charged under the statute”.>**

%1 1d, at 609.
562 Id
314, at 610.
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“In summary, we affirm the decision permitting the introduction of other-crime evidence,
after it is properly sanitized, and reverse the order permitting Hazelwood to give expert
testimony that the same person who committed the Maine crime also committed the New

Jersey crime”. %

The case reached the Supreme Court of New Jersey, on appeal and cross-appeal. On one
hand, the defendant sought a review of the appellate division’s ruling that the other-crime
evidence was admissible. The State on the other hand, prayed the Court to review the
appellate division’s ruling that Hazelwood’s testimony was inadmissible. In its ruling, the
Supreme Court of New Jersey held that “for the reasons stated in its opinion, we agree
with the judgment of the Appellate Division that the proposed expert testimony of
Hazelwood concerning linkage analysis lacks sufficient scientific reliability to establish
that the same perpetrator committed the Maine and New Jersey crimes”.>*® Delivering the
opinion of the Supreme Court, Justice O’Hern added that linkage analysis is similar to the
rapist profile evidence which is inadmissible. That Hazelwood’s testimony failed to
“meet the standards for the admission of testimony that relates to scientific knowledge.
Although Hazelwood possess sufficient expertise in his field and his intended testimony
is beyond the ken of the average juror, the field of linkage analysis is not at a “state of the
art” such that his testimony could be sufficiently reliable”.’®’ Justice O’Hern went on to

say that “as the Appellate Division noted however, the authorities and literature authored

565
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by Hazelwood and others do not demonstrate that linkage analysis has attained such a
state of art as to have the scientific reliability of DNA testing”.>*®

Moreover, linkage analysis is a field in which only Hazelwood

and a few of his close associates are involved. Concerning

consensus on acceptance of “linkage analysis” in the scientific

community, the other experts mentioned by Hazelwood in his

testimony were either current or former co-workers. In this

respect, there are no peers to test his theories and no way in

which to duplicate his results.>*’
Summing up Hazelwood’s linkage analysis, Justice O’Hern stated that if “stripped of its
scientific mantra, the testimony is nothing more than a description of the physical
circumstances present”.’”® Justice O’Hern ruled that Hazelwood would have to prove the
reliability of linkage analysis by producing a reliable database from which it was based.
The Supreme Court affirmed the Appellate Division’s judgment and remanded the matter
to the Law Division for further proceedings. At the Superior Court, Law Division,

Middlesex County, Fortin was convicted of capital murder, aggravated sexual assault,

first-degree robbery, and felony murder. He was sentenced to death and he appealed.

The State filed a motion for clarification of certain aspects of the judgment.’’! The
Supreme Court of New Jersey held that:
1. trial court improperly limited voir dire by rejecting inquiry concerning evidence

of the defendant’s sexual assault of law enforcement officer in another state;

%14, at 527.
569 Id
014, at 533.
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2. State’s expert should not have been permitted to testify on violent sexual crimes
without producing a reliable database of violent sexual assault cases that he had
investigated, studied or analyzed,

3. defendant could waive protection of Ex Post Clause in order to obtain instruction
on life in prison without parole, if jury rejected death sentence;

4. convictions for manslaughter several years earlier and sexual assault
approximately eight months after murder were relevant and admissible at penalty
phase; and

5. aggravating factors are elements of capital murder and thus, must be submitted to
a grand jury and returned in an indictment; overruling State v. Martini, 131 N.J.

176,619 A.2d 1208.°7

The Supreme Court of New Jersey reversed the judgment of conviction and remanded for

a new trial.

At the retrial,’” the State presented several witnesses at the pretrial hearing, Dr. Geetha
Natarajan (the medical examiner who carried out the autopsy on Padilla), testified that in
more than twenty-five years that she had conducted autopsies that she could not
remember any other case in which the autopsy revealed bite marks on the chin of the

other victims.’™ Dr. Lawrence Ricci (an expert in emergency medicine and pediatrics)

572 Id
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also “testified that both Padilla and Gardner suffered traumatic anal injuries, but could
not say that those injuries were any more distinctive than similar injuries inflicted on
other sexual assault victims”.’” Dr. Lowell Levine (an odontologist) also testified that in
more than thirty years that he had been in the field that “he had never seen the
combination of bite marks on the chin, the left nipple, and the left breast that appeared on
both Gardner’s and Padilla’s bodies”.”’® He said that he compared the bite marks on the
two victims with Fortin’s dental casts/impressions and was of the opinion that there was a
high degree of probability that the bite mark on Padilla’s left breast was caused by the
defendant’s teeth.”’'The State also called Mark Safarik (FBI Supervisory Agent), who
testified that the results of a search of the FBI’s ViCAP database showed a match
between the Gardner and Padilla assaults as signature-crime. Hence, he was of the
opinion that Fortin committed both crimes. It should be noted that the State decided not
to call Agent Hazelwood to testify again. They called Mark Safarik instead.

In his testimony, FBI Supervisory Special Agent Mark Safarik

described the Violent Criminal Apprehension Program, more

commonly known as ViCAP. Created in 1984, VIiCAP is a

national database of approximately 167,000 reported violent

crimes (homicides, attempted homicides, and kidnappings)

maintained by the FBI in Quantico, Virginia. The database

represents about three to seven percent of the violent crimes

committed since ViCAP’s inception. Participation in ViCAP

nationwide is voluntary. Law enforcement agencies that

complete the VICAP form answer numerous questions about

the crime for inclusion in the national database.

The general purpose of VICAP “is to identity similarities in
crimes” through a computer search isolating particular

575 Id.
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characteristics in the commission of the offense. Through such
a computer search focusing on specific crime criteria, one law
enforcement agency can contact and cooperate with another
agency working on a “similar case with similar
characteristics.” According to Agent Safarik, the “ViCAP
system is looking for ... solved or unsolved homicides, or
attempted homicides, missing persons cases, kidnappings,
where there is a strong possibility of foul play, or unidentified
dead bodies, where the manner of death is suspected to be
homicide.’”

There was a problem with the admission of Safarik’s testimony.

Law enforcement authorities completed the ViCAP form for
the Padilla murder in a timely manner for inclusion in the
national database. The Maine State Police, however did not
complete a VICAP form for the 1995 Gardner sexual assault.
In 2004, in preparation for the defendant’s trial, the State
requested that Agent Safarik submit a ViICAP form for the
Gardner case. He did so with the assistance of a ViCAP
analyst and the Maine State Police. Agent Safarik then ran a
series of searches on the ViCAP for specific criteria common
to both the Padilla and Gardner crimes, such as manual
strangulation, sexual assault, and bite marks on the face and
chest. The searches yielded only three cases — the Padilla
murder, the Gardner sexual assault, and a 1988 case from
Washington State. The State argued that the searches showed
that the similarities between the Padilla and Gardner crimes
were so unusual as to constitute a signature. Significantly,
Agent Safarik indicated that the VICAP database could not
be released to defense counsel because of privacy concerns
and that it was exempt from the Freedom of Information
Act.>”

On the other hand, the defense offered two expert witnesses. First, Dr. Norman D.
Sperber (the Chief Forensic Dentist in the San Diego Medical Examiner’s Office), stated

that there are doubts as to whether the marks on Padilla’s breast and chin were indeed

578 Id
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bite marks.**® Dr. Sperber further stated that “even assuming the injuries to the breast and
chin were bite marks, that they were not caused by defendant’s teeth”.’®' It should be
noted that Dr. Sperber testified in the original trial and all parties agreed that the

testimony should be used in this retrial hearing.

The defense also presented Dr. Grover Godwin, as an expert in statistical evaluation of
crime scenes. Dr. Godwin stated that the reliability of the ViCAP database was

questionable because of what he described as “a bias in entering the variables” 5%

The motion judge ruled that only the evidence on the bite marks which suggested
uniqueness, would be allowed. That the other injuries would not be allowed because they
were common to sexual crimes, and that these other injuries would be unduly prejudicial

to the defendant.

The motion judge also maintained that the VICAP database
might have applicability at trial. For instance, “absent the
insertion of the Maine crime, she found that the ViCAP
database would be a reliable database upon which the State
may rely to test the expert opinions.” With regard to the
Gardner ViCAP form, she observed that it was prepared for
litigation purpose and therefore “failed to provide an
unbiased generation of data.” Alternatively, she suggested
that “if the VICAP database could be crafted to report on the
uniqueness of the human bite mark criteria alone, “the
database would then be useful in proving “a signature-like
crime. To be useful, for example, the ViCAP analysis would
have “to determine how many, if any, cases involve bite
marks on the chin.” The judge noted, however, that the

%014, at 591.
581 Id
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ViCAP forms do not contain a box for bite marks to the

chin.’®

The State filed a motion appealing the motion judge’s decision, but it was denied by the
Appellate Division. The State therefore, filed an interlocutory appeal at the Supreme
Court of New Jersey. The State argued that there were three errors in the motion judge’s
ruling.

1. The motion judge conditioned the introduction of the signature-crime evidence on
expert testimony explaining the uniqueness of the bite marks in the Padilla and
Gardner cases;

2. The motion judge would not admit evidence of the injuries sustained by Gardner
other than the bite marks, thereby denying the jury the necessary context in which
to determine whether the two crimes are indeed signature crimes;

3. The motion judge would not allow the ViCAP database to be used to show that a
computer search revealed only three cases with the pattern of bite marks to the

breast and chin — the Padilla and Gardner cases, and a Washington State case.”®*

In their ruling, the Supreme Court of New Jersey said: “We did not consider in Fortin 1
whether, absent expert testimony, the Gardner-other-crime evidence would be admissible
to establish that the Padilla murder was the distinctive handiwork of defendant. We now

hold that the comparative analysis necessary to determine whether the Padilla murder and

8 1d, at 754.
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Gardner sexual assault are signature crimes is outside of the ordinary experience and

knowledge of jurors and requires the assistance of expert testimony”.585

Delivering the opinion of the Supreme Court, Justice Albin stated that the motion judge
did not err by conditioning the signature-crime evidence on the presentation of expert
testimony.”®® Justice Albin further stated that the motion judge did not abuse her
discretion by asking the State to provide the defense with the database of cases from
which Dr. Levine and Dr. Natarajan based their opinion. Additionally, Justice Albin
stated that “our evidentiary rules provide trial courts with the authority to require pretrial

disclosure of “the underlying facts or data” that supports an expert’s opinion”.”®’ Justice

Albin also stated that “significantly, although the State presented Agent Safarik to

explain the functions of ViCAP, neither he nor any other expert witness vouched that a
ViCAP crime match, such as the one in this case, constituted reliable signature-crime
evidence”.”®® Justice Albin said:

We share the judge’s concern that only relevant evidence
should bear on the issues that must be decided by the jury. We
disagree, however, that details of the Gardner assault can be so
finely parsed. Although the other injuries suffered by Gardner
do not fall into the category of signature evidence, the bite
marks were inflicted during a vicious sexual assault. That
reality cannot be ignored or withheld from the jury without
seriously distorting the import of the bite-mark evidence. By
its very nature, signature-crime evidence carries the potential
for prejudice. Nevertheless, signature-crime evidence may be
highly probative, and in this case, we conclude that its

585 Id.
86 1d, at 597.
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probative value is not outweighed by its prejudicial effect. ...

Therefore, we will allow the State to present the bitemark

evidence within the general narrative of the sexual assault on

Trooper Gardner.’*
It was held that “placing the bite-mark evidence in context will permit the jury to better
fulfill its truth-seeking function. That approach benefits defendant as much as the State.
Sanitizing the Gardner assault would keep from the jury the many differences between
the two crimes that might lead it to reject the signature-crime evidence”.>”® Therefore,

Justice Albin stated that allowing all the material details from the Gardner assault was

fair.

The Supreme Court of New Jersey affirmed the motion judge’s ruling with modifications.
Justice Albin stated that “the State must be permitted to present the bite-mark evidence in
context and therefore material details of the Gardner sexual assault cannot be censored.
Testimony describing that assault, however, is subject to specific jury instructions
explaining the limited use of “other-crimes” evidence under N.J.R.E. 404(b). Finally,
because the State’s experts have not relied on the VICAP database to form their opinions,

the ViCAP database should not be admissible to bolster those opinions”.>"

Justice Albin acknowledged the fact that VICAP is a very useful tool of crime

investigation but stated that “ultimately, in conducting a fair trial, courts must ensure that

¥ 14, at 599.
014, at 600.
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only reliable evidence is submitted to our juries consistent with our evidentiary rules. As

presented, VICAP does not meet the standards for admissibility of evidence”.*”

The Supreme Court of New Jersey therefore, remanded the case for further proceedings.

As we can see from this case, offender profiling evidence, no matter which label it has
been dressed up in, still need to be based upon reliable facts or data. In this case, we have
seen the terms linkage analysis, ritualistic behavior, signature-crime analysis, and ViCAP
program all being used to show one thing — that bite marks on two victims came from one
individual. This case clearly supports my argument that some profilers have the tendency H
to dress up their testimony in different labels so that it will be admitted. Offender

profiling and its derivatives or its other labels should not be admitted as evidence until its ‘1
foundation can be properly and objectively ascertained. The foundations must be proved

by reliable facts and data.

At this point, it should be noted that a few studies have been carried out on the
accuracy of profilers. In 1990, for instance, Pinnizzotto and Finkel carried out a study
in United States.”” The study was made up of five groups — (1) four profilers from
the FBI, (expert/teachers) (2) six police detectives who had been trained by the FBI
profilers, (3) six experienced police homicide and sex detectives, with no training in

criminal personality profiling, (4) six clinical psychologists, who according to

592
Id, at 606.
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256



Pinizzotto and Finkel were “naive to both criminal profiling and criminal

»5%% and (5) six undergraduate psychology students.

investigations,
The five groups were given two real and solved cases - one sex offense case and one
homicide case. Pinizzotto and Finkel noted that this study was based on the rationale
that, “given the growing use of the personality profile and the fact that this growing
use is largely supported by testimonials and accuracy figures that were not obtained
through controlled studies, this research was undertaken to provide more precise
answers to both outcome and process questions.”’ The materials given to the
participants for this study, in the homicide case, included crime scene reports, crime
scene photographs, autopsy and toxicology reports, as well as the victim report.>*® For
the sexual offense case, the participants also received victim statement, police reports

and victim reports.597

This study, even though it was based on a very small sample, generated interesting
and controversial results. First, the study found out that “for both the homicide and
the sex offense cases, the profiles written by the professional profilers were indeed
richer than the nonprofiler groups of detectives, psychologists, and students.”>*® The

result also showed that “an analysis of the specific questions for each case shows that

**1d, at 219.
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profilers achieved higher group scores for the sex offense case in questions dealing

with the age of the offender, the education of the offender, age, and condition of the

offender’s automobile, and the victim-offender relationship.”599

Interestingly, the results also showed that “the profilers did not achieve higher scores

than subjects in the other groups in these same categories for the homicide case.”*”

In the homicide case, “profilers, however, do not appear to process this material in a

way qualitatively different from any other group.”®"!

In the lineup rankings, the study also showed that “in the sex offense case, the L.

expert/teachers were accurate in picking out the offender 100% of the time, and the
profilers were accurate 83% of the time. As for the other groups, accuracy is lower, b
and declines as we move from detectives (67%) to psychologists (50%) to students

(1 6%).”602

Based on the results of this study, Pinizzotto and Finkel concluded that; “Concerning
the outcome issue, professional profilers are more accurate (i.e., more correct
answers, higher-accuracy scores, more correct lineup identifications) for the sex
offense case than nonprofilers, but these accuracy differences disipate when we look

at the homicide case. There were, however, significant outcome differences between

% 1d, at 223.
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profiler and nonprofiler groups for the homicide case in all the analyses of the written

proﬁle.”603

It should be noted that the authors did acknowledge certain limitations of this study.
On the small sample, the authors noted that they “were unable to locate sufficient
numbers of expert/teachers who were both actively engaged in profiling and willing
to cooperate in this study.”éo4 This goes a long way in highlighting my argument that
there is a need for closer cooperation among the different segments involved in
offender profiling. It is noteworthy to point out that Pinizzotto after this study, joined

the FBI. f

Finally, Pinizzotto and Finkel also noted that “while the overall outcome superiority
of the profilers is most likely indicative of greater expertise, it must be kept in mind
that an “investment” factor could also be invoked to explain these results.
Psychologists and students may see this task as an interesting exercise, whereas
profilers, and detectives, perhaps, see it as the “blood and guts” of their professions,

and therefore generate lengthier profiles and spend more time on the task.”*?

0314, at 227.
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This study undoubtedly has been criticized. Kocsis et al argued that “only 15 items of
offender information were processed by Pinizzotto and Finkel, and there was no

scrutiny of the types of information on which profilers were more accurate.”*%

Risinger and Loop were also highly critical of this study. They maintained that
“Pinizzotto and Finkel reanalyzed the results giving half credit for some of the
inaccurate multiple choice answers based on the judgment of the “expert” profiler
subgroup that some wrong answers were less wrong than others; however, they never
set out the results of that reanalysis, simply asserting that for both cases the only

significant differences that emerged were an advantage of the profiler group

compared to the student group.”®’ Risinger and Loop further argued that the authors

only set out the number of accurate predictions without adding the number of

inaccurate predictions.608 As such Risinger and Loop concluded that “the profilers got
one-third of the questions wrong even in the rape case, and two-thirds wrong in the

homicide case.”®”

It should be noted also that in 1995, FBI profilers came up with what they called the

key attributes of successful profilers. In their work, Hazelwood et al maintained that

%% Richard N. Kocsis., Harvey J. Irwin., Andrew F. Hayes., and Ronald Nunn, “Expertise in Psychological
Profiling: A Comparative Assessment”, Journal of Interpersonal Violence, vol. 15, No. 3, 314 (2000).

897 See footnote 320, in Michael D. Rissinger., and Jeffrey L. Loop, “Three Card Monte, Monty Hall,
Modus Operandi and “Offender Profiling”: Some Lessons of Modern Cognitive Science for the Law of
Evidence”, 24 Cardozo L. Rev. 193, 320 (Nov. 2002).

6% See footnote 322, in Michael D. Risinger., and Jeffrey L. Loop, “Three Card Monte, Monty Hall,
Modus Operandi and “Offender Profiling”: Some Lessons of Modern Cognitive Science for the Law of
Evidence”, 24 Cardozo L. Rev. 193, 320 (Nov. 2002).
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the main attributes for successful profilers are knowledge of the criminal mind,
investigative experience, objectivity, logical reasoning/critical thinking and a high

level of intuition.®*°

In 2000, Kocsis et al replicated the study by Pinizzotto and Finkel. This study

involved four groups:

(1) Five profilers. These profilers were those who had given some form of
psychological profiling advice to a law enforcement agency.

(2) Thirty-five active police officers.

(3) Thirty Australian psychologists with no prior study of forensic or criminal
psychology.

(4) Thirty-one Australian science and economics university undergraduates.

(5) Twenty Australian psychics. These are those psychics who believed that their

paranormal abilities could be useful in constructing an offender proﬁle.611

Kocsis et al chose these groups because they are believed to possess the key attributes
outlined by Hazelwood et al. Thus, the psychologists were chosen for appreciation of
criminal mind, police officers for their investigative experience, university students for
objectivity and logical reasoning and psychics for intuition. Kocsis et al stated that this

study was aimed at investigating the “skills underlying the effective performance of

610 fazelwood, R.R., Ressler, R.K, Duppue, R.L, and Douglas, J.C., “Criminal Investigative Analysis: An
Overvicw”, in R.R. Hazelwood and A.W. Burgess, (eds) Practical Aspects of Rape Investigation: A
Multidiciplinary Approach, 2" ed. (1995).

61 Kocsis, Irwin, Hayes, and Nunn, supra note 606, at 316.
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criminal psychological proﬁling.”612 In order to achieve this, the study groups were
presented with a solved murder case. In this study, the performance of the groups were

compared in the profiling task.

In the five-part survey inventory, the groups were given detailed information about this
solved murder case. They were presented with several materials including the crime
scene report, crime scene photographs, photos of the victim’s body, a forensic biologist’s
report, a forensic entomologist’s report, a ballistics report, autopsy reports, and basic
background information of the victim.’ In this study, the participants were asked

questions about the physical characteristics, cognitive processes, offense behaviors and

social history and habits of the offender.®**

The results of the study showed that the “five groups did differ in their total accuracy but
only marginally.”®"® In order to specifically answer the question of whether profilers were
more accurate than nonprofilers, Kocsis et al decided to collapse the psychologists, police
officers, students and psychics into one group (nonprofiliers) and then compared their
performance with that of the profilers. The result showed that “on every measure of

accuracy, the profilers answered more questions correctly than the nonprofilers.
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Furthermore, this difference was statistically significant on the total accuracy

measure.”®'¢

The results of this study also showed that “in spite of their training, knowledge, and
experience, profilers did no better than anyone else in the correct identification of
features of the offender or offense.”®'” It should be noted however, that “the profilers did
descriptively outperform all other groups on the two omnibus measures of accuracy and
on two of the submeasures (cognitive processes and social status and behavior). On the
other two submeasures, the profilers were the second most accurate group with the
difference between them and the most accurate group (psychologists) negligible and

easily attributable to sampling error.”®'8

The results also showed that “in comparison to the police and perhaps the psychics, the

group of psychologists showed superior performance on several components of the task.
The study’s findings therefore might be taken to suggest that specifically psychological
knowledge is more pertinent to successful profiling than are investigative experience and

intuition.”®!”

The authors noted however, that:

616 Id
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In any event, the study does encourage the view that
an educated insight into human behavior could play
an important role in the process of psychological
profiling. At the same time, it must be stressed that
the psychologists’ performance did not differ
significantly from that of the student group, so it
remains uncertain whether the psychologists’
advantage over some other groups was predominately
in regard to specific knowledge of the behavioral
science or to a broader capacity for objective and
logical analysis.**

The result also showed that the police officers did not perform well in the profiling task.
Kocsis et al therefore, disagreed with the earlier work by the FBI profilers which stated
that investigative experience is a key attribute of successful profilers. The study also
showed that “the accuracy of the psychics was not high and indeed, unlike all other
groups used in the project, these participants showed no insight into the nature of the
offender beyond what reasonably could be gleaned from the prevailing social stereotype
of a murderer. Notwithstanding anecdotal reports of the successful use of psychics in
police investigations, this study certainly does not serve to encourage reliance on

psychics by police services.”®*!

Kocsis et al noted the problem with the small sample of profilers in their study (only

five), which they correctly noted “not only impeded the chances of statistical significance

but also raised substantial doubts about this groups’ representativeness of profilers as a
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whole.”®?? It should be noted that Kocsis et al invited more than forty profilers in several

countries to participate in this study but only five agreed.

This study has been criticized extensively. It has been argued that the data was a mere

reflection of the differences in intelligence across the groups.623

Kocsis et al carried out other studies in their effort to provide an empirical foundation for
the key skills and abilities necessary for successful profiling. In 2002, Kocsis et al carried
out another study involving senior detectives, homicide detectives, trainee detectives,

police recruits and university students. This study also involved details of a solved

murder case. The results of the study showed that the university students performed better

than other groups on all the submeasures except on cognitive processes and offense

. 24
behaviors.®

The result also showed that groups with post-secondary education
outperformed those without post-secondary education. Kocsis et al therefore concluded
that based on this study, investigative experience is not a key attribute of effective

profiling.

In 2003, Kocsis carried out another study involving nine groups — profilers,

psychologists, undergraduate students, specialist detectives, general police officers,

62214, at 327.

62 Richard N. Kocsis., Harvey J. Irwin., Andrew F. Hayes., and Ronald Nunn, “Expertise in Psychological
Profiling: A Comparative Assessment”, Journal of Interpersonal Violence, vol. 15, No. 3, (2000), at 326,
citing an anonymous referee.

624 K ocsis R.N,, Hayes, A.F., and Irwin H. J. , “Investigative Experience and Accuracy in Psychological
Profiling of a Violent Crime.” Journal of Interpersonal Violence, 17 (2002) 811 — 823.
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police recruits, non-police specialists and psychics.625 In this study, the profilers scored
highest, followed by undergraduate students and psychologists. Kocsis concluded that

logical reasoning ability and appreciation of criminal mind are the key attributes.

In 2004, and using arson cases, Kocsis carried out another study involving detectives
(specialists in arson), arson investigators from the fire service, professional profilers, and
undergraduate university students.®?® There was a control group of community college
students. The results of the study showed that profilers were more accurate than
detectives, followed by undergraduate students, arson investigators, the control group and
police detectives. Based on the results of this study, Kocsis again concluded that logical

reasoning ability was the key attribute for effective profiling.

Many scholars have criticized the studies by Kocsis. Bennell et al, for instance, argued
that Kocsis did not provide an operational definition of logical reasoning/critical thinking
and also failed to “assess whether or not the skills that are supposedly being examined are

actually possessed by their participants.”627 Further studies are still needed.

In this chapter, we have examined the central admissibility problems with offender

profiling testimony in United States. We have noted the different areas of attacking

825 Richard N. Kocsis, “Criminal Psychological Profiling: Validities and Abilities’, International Journal of
Offender Therapy and Comparative Criminology, 47 (2003) 126 — 144,

626 Richard N. Kocsis, “Psychological Profiling of Serial Arson Offenses: An Assessment of Skills and
Accuracy’, Criminal Justice and Behavior, 31 (1004) 341 - 361.

627 Craig Bennell., Shevaun Corey., Alyssa Taylor., and John Ecker, “What Skills are required for Effective
Offender Profiling? An Examination of the Relationship between Critical Thinking Ability and Profile
Accuracy”, Paper presented at the 35™ annual conference of the Society for Police and Criminal
Psychology, Washington/Chevy Chase Maryland, October 26, 2006.
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offender profiling evidence and answered such questions as:- is offender profiling
impermissible character evidence? Who is qualified to give expert offender profiling
evidence? Is offender profiling too prejudicial than probative? Is offender profiling an
opinion on the ultimate issue? Is offender profiling sufficiently reliable as to be
admissible? It has also been noted that in some cases, offender profiling is an improper
subject for expert testimony. This chapter has also highlighted the impact of the three
rules of admissibility on offender profiling. The Federal Rule of Evidence being loose
and too liberal has created problems for trial judges in making decisions on offender
profiling cases. Under the Rule, almost anybody can qualify as an expert, and can give
testimony either on a scientific, technical or other specialized field of knowledge. Under
a stringent application of Frye, it has to be shown that offender profiling has achieved
widespread acceptance by the relevant community. A strict application of Daubert
requires offender profiling evidence to satisfy the four factors, especially the requirement
that the technique must be based on a reliable data or foundation. In the next chapter, we

examine offender profiling in other countries.
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Chapter Five

Offender Profiling in Comparative Perspective

England

The previous chapter has shown that United States courts are inconsistent in their
decisions on cases involving offender profiling. In England on the other hand, offender
profiling evidence is generally seen as inadmissible at the moment. Several reasons
account for this, but first we examine the rules governing the admissibility of expert
testimony in England. In general terms, the English law of evidence provides that all
relevant evidence is admissible so long as it is not excluded by other laws of evidence,
such as the hearsay rule, opinion on character evidence rule, as well as conduct on other

occasions rule.

In England, the main rule governing the admission of expert evidence was arguably laid
down in the case of Folkes v. Chadd,**® where it was held that:

The opinion of scientific men upon proven facts may be
given by men of science within their own science. An
expert’s opinion is admissible to furnish the court with
scientific information which is likely to be outside the
experience and knowledge of a judge or jury. If on the
proven facts a judge or jury can form their own conclusions
without help, then the opinion of an expert is unnecessary.
In such a case if it is given dressed up in scientific jargon it
makes judgment more difficult. The fact that an expert
witness has impressive scientific qualifications does not by

52 Folkes v. Chadd, (1782) 3 Doug KB 157.
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that fact alone make his opinion on matters of human
nature and behaviour within the limits of normality any
more helpful than that of the jurors themselves; but there is
a danger that they may think it does.**

In this case, the issue was whether the embankment erected by the plaintiff for the
purpose of preventing the overflowing of Wells Harbour caused the decay/silting up of
the harbour, by stopping the back water. The embankment was erected in 1758 and the
harbour started to choke/fill up soon after that. The case was tried three times before it
reached the Court of Appeal. First, at the last Lent Assizes for the County of Norfolk, Mr.
Milne, an engineer was called by the plaintiffs, and he testified that in his opinion that the
embankment was not the cause of the decay. The plaintiffs also proffered evidence that
showed that “other harbours on the same coast, similarly situated, where there were no
embankments, had begun to fill up and to be choked about the same time as Wells
Harbour.”®*® At the trial presided over by Mr. Justice Ashurst, the jury ruled in the

defendant’s favor.

At the Court of Chancery, the plaintiffs called another expert, Mr. John Smeaton, a civil
engineer. He stated that in his opinion the bank did not cause the choking and filling up
of the harbor. He also stated that removing the embankment would not solve the problem.
An objection was raised. It was argued that “the inquiring into the site of other harbour

was introducing a multiplicity of facts which the parties were not prepared to meet.”®!

2914,
630 Id.

83114, at 159.
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“It was also objected that the evidence of Mr. Smeaton was a matter of opinion, which
could be no foundation for the verdict of the jury, which was to be built entirely on facts,
and not on opinions.”®*? The testimony was admitted. The Court of Chancery ruled in the
plaintiffs’ favor and the defendants asked for a new trial. At the lower court, Chief Justice
Gould rejected Smeaton’s evidence and stated that the evidence was mere opinion, based

on speculation and not based on direct observation.

On appeal, Lord Mansfield permitted the evidence and stated that “this is a matter of
opinion, the whole case is a question of opinion, from facts agreed upon”.%** Delivering
the judgment, Lord Mansfield noted that; “On the first trial, the evidence of Mr. Milne,
who has constructed harbours, and observed the effects of different causes operating
upon them, was received; and it never entered into the head of any man at the Bar that it
was improper; nor did the Chief Baron, who tried the cause, think so. On the motion for
the new trial, the receiving Mr. Milne’s evidence was not objected to as improper; but it
was moved for on the ground of that evidence being a surprise; and the ground was
material, for, in matters of science, the reasonings of men of science can only be

. 4
answered by men of science”®*,

In reversing the lower court’s decision, Lord Mansfield said:

It is objected that Mr. Smeaton is going to speak, not as to
facts, but as to opinion. That opinion, however, is deduced
from facts which are not disputed — the situation of banks, the

632 1d.
633 Id

634 Id.
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course of tides and of winds, and the shifting of sands. His
opinion, deduced from all these facts, is, that, mathematically
speaking, the bank may contribute to the mischief, but not
sensibly. Mr. Smeaton understands the construction of
harbours, the causes of their destruction, and how remedied.
In matters of science no other witnesses can be called. An
instance frequently occurs in actions for unskillfully
navigating ships. The question then depends on the evidence
of those who understand such matters; and when such
questions come before me, 1 always send for some of the
brethren of the Trinity House. I cannot believe that where the
question is, whether a defect arises from a natural or an
artificial cause, the opinions of men of science are not to be
received. Hand-writing is proved every day by opinion; and
for false evidence on such questions a man may be indicted
for perjury. Many nice questions may arise as to forgery, and
as to the impressions of seals; whether the impression was
made from the seal itself, or from an impression wax. In such
cases I cannot say that the opinion of seal-makers is not to be
taken. I have myself received the opinion of Mr. Smeaton
respecting mills, as a matter of science. The cause of the
decay of the harbour is also a matter of science, and still
more so, whether the removal of the bank can be beneficial.
Of this, such men as Mr. Smeaton alone can judge. Therefore
we are of the opinion that his judgment, formed on facts, was
very proper evidence.

The above decision in Folkes v. Chadd, was later supported by Justice Lawton in R v.
Turner.%% This decision in Turner, also known as the Turner Rule, established the
boundaries as to the admissibility of expert evidence in England. Under the Turner rule,
expert evidence is inadmissible unless it provides the courts with such information that is
outside the-common experience and knowledge of the judge or jury. Turner also states

that expert evidence must be based upon facts which can themselves be proved by

admissible evidence.

635 Id.

¢ R v. Turner, (1975) Q.B. 834 (C.A).
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In Turner, the defendant, Terence Stuart Turner, was charged with the murder of his
girlfriend, Wendy Butterfield, by hitting her with a hammer fifteen times. The defendant
claimed that he was provoked by the victim’s statement that while he was in prison that
she had slept with two other men and that the child she was expecting was not his. After
killing her, the defendant called the police, admitted the killing and his defence was

provoca’tion.637

At the trial, the defendant sought to call a psychiatrist, Dr. Smith, who would give

evidence that he was not “suffering from a mental illness, that he was not violent by

nature but that his personality was such that he could have been provoked in the 'lw'
circumstances and that he was likely to be telling the truth”®*®, The defense stated that the e
psychiatrist’s opinion would be based on information from the defendant, his medical ‘thj‘!
records, his family and friends. That the psychiatric evidence will help establish lack of kt
intent, help establish that Turner was likely to be easily provoked and to show that Turner u
was likely to have told the truth in his statements.” ’ In the psychiatric report, Dr. Smith
stated that “from all accounts his personality has always been that of a placid, rather quiet
and passive person who is quite sensitive to the feelings of other people. He was always
regarded by his family and friends as an even-tempered person who is not in any way
aggressive. In general until the night of the crime he seems to have displayed remarkably

good impulse control”.5*

63714, at 838,
538 1d, at 840.
3914,

54014, at 839,
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The Crown (prosecution) objected to the admission of this evidence. The Crown argued
that the psychiatric evidence should not be admitted. Mr. Calcutt, the prosecution counsel
argued that the evidence should be excluded because, first, the defendant had not put his
character in issue, and second that the report did not mention the fact that the defendant
was convicted in November 1971 for unlawful possession of an offensive weapon and
was also convicted in May 1972 of assault with intent to rob.**! The Crown argued that
allowing the psychiatric evidence would “put the defendant before the jury as having a

character and disposition which in the light of his previous record of violence he had not

got”642

At Bristol Crown Court, Justice Bridge ruled that the psychiatric evidence was irrelevant
and inadmissible. Justice Bridge also stated that the evidence was inadmissible hearsay
character evidence. Turner was convicted and sentenced to life imprisonment. He
appealed, arguing that the judge erred by excluding the psychiatric evidence. He also
contended that it was error for the trial judge to rule that provocation was not a matter for

expert medical evidence.

The Court of Appeal agreed with the trial judge that the psychiatric evidence was hearsay
character evidence and therefore inadmissible. Lord Justice Lawton, delivering the
judgment, stated that “it is not for this court to instruct psychiatrists how to draft their

reports, but those who call psychiatrists as witnesses should remember that the facts upon

641 Id.

214, at 834.
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which they base their opinions must be proved by admissible evidence. This elementary

principle is frequently overlooke

d” 643

The Court of Appeal held that:

On the issue of whether the psychiatric evidence was relevant to the facts of the case, the

Court of Appeal disagreed with the trial judge’s ruling that it was irrelevant. Lord Justice

Before a court can assess the value of an opinion it must
know the facts upon which it is based. If the expert has been
misinformed about the facts or has taken irrelevant facts into
consideration or has omitted to consider relevant ones, the
opinion is likely to be valueless. In our judgment, counsel
calling an expert should in examination in chief ask his
witness to state the facts upon which his opinion is based. It
is wrong to leave the other side to elicit the facts by cross-
examination.®**

Lawton stated that;

In our judgment the psychiatrist’s opinion was relevant.
Relevance, however, does not result in evidence being
admissible: it is a condition precedent to admissibility. Our
law excludes evidence of many matters which in life outside
the courts sensible people take into consideration when
making decisions. Two broad heads of exclusion are hearsay
and opinion. As we have already pointed out, the
psychiatrist’s report contained a lot of hearsay which was
inadmissible. A ruling on this ground, however, would
merely have trimmed the psychiatrist’s evidence: it would
not have excluded it altogether. Was it inadmissible because
of the rules relating to opinion evidence? *°

314, at 840.
644 I d

514, at 841,

274




*—-

The Court of Appeal stated that the foundation of these rules was laid down in Folkes v.
Chadd. 1t was held “that, since the question whether the defendant was suffering from a
mental illness as defined by the Mental Health Act 1958 was not in issue, the psychiatric
evidence that the defendant was not suffering from a mental illness although admissible,
was irrelevant and had been rightly excluded”®*. Lord Justice Lawton said:

We all know that both men and women who are deeply in
love can, and sometimes do, have outbursts of blind rage
when discovering unexpected wantonness on the part of their
loved ones: the wife taken in adultery is the classical example
of the application of the defence of “provocation”; and when
death or serious injury results, profound grief usually
follows. Jurors do not need psychiatrists to tell them how
ordinary folk who are not suffering from any mental illness
are likely to react to the stresses and strains of life. It follows
that the proposed evidence was not admissible to establish
that the defendant was likely to have been provoked. The
same reasoning applies to its suggested admissibility on the
issue of credibility. The jury had to decide what reliance they
could put upon the defendant’s evidence. He had to be
judged as someone who was not mentally disordered. This is
what juries are empanelled to do. The law assumes they can
perform their duties properly. The jury in this case did not
need, and should not have been offered, the evidence of a
psychiatrist to help decide whether the defendant’s evidence
was truthful %Y

The Court of Appeal dismissed the case and concluded that “we are firmly of the opinion

that psychiatry has not yet become a satisfactory substitute for the common sense of

juries or magistrates on matters within their experience of life”**,

64 1d, at 834.
%7 1d, at 841.

8 1d, at 843.
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In England, a technique, method or field of knowledge does not have to be generally
accepted before it can be admitted. However, it must be sufficiently established to be
reliable, before it can be admitted. This was established in R v. Robb,**° where it was held
that general acceptance was not a condition for the admissibility of expert testimony. In
this case, a phonetics lecturer was allowed by the trial court to give expert opinion on
voice identification. The expert was qualified by training and experience but in his
analysis he used a method which was not generally accepted by the majority of the
experts in the field unless it was supplemented by another form of acoustic analysis based
on physical measurements of resonance frequency. The defendant objected to the
admission of this evidence. The trial judge however, admitted the evidence. The

defendant was convicted and he appealed.

The Court of Appeal, through Lord Justice Bingham stated that the trial judge did not err
in admitting the evidence and upheld the judgment. It was also held that expert evidence
does not have to be scientific to be admitted. Lord Justice Bingham said:

Expert evidence is not limited to the core areas. Expert
evidence of fingerprinting, handwriting, and accident
reconstruction is regularly given. Opinions may be given of
the market value of land, ships, pictures, or rights. Expert
opinions may be given of the quality of commodities, or on
the literary, artistic, scientific or other merit of works alleged
to be obscene. Some of these fields are far removed from
anything which could be called a formal scientific discipline.
Yet while receiving this evidence the courts would not accept
the evidence of an astrologer, a soothsayer, a witch-doctor or
an amateur psychologist and might hesitate to receive
evidence of attributed authorship based on stylometric
amalysis.650

9 R v. Robb, (1991) 93 Cr. App. R. 161.

65014, at 164.
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It should also be noted that in R v. Stockwell,651 it was held that “one should not set one’s

face against fresh developments, provided they have a proper foundation”®*?,

Having examined the main rules guiding the admission of expert testimony in England,
we now examine specifically the admissibility of offender profiling evidence. In contrast

to United States, offender profiling has not been admitted by any court in England. The

first case where the prosecution sought to introduce offender profiling evidence was in R
v. Stagg,”’ where the trial judge refused to admit the evidence. In Stagg, Justice Ognall
stated that there was “no authority in any common law jurisdiction to the effect that such
evidence has ever been treated as properly admissible in proof of identity”654. The trial
judge was highly critical of the manner in which the evidence was gathered. Justice
Ognall also stated that “it was doubtful that psychological profile evidence is sufficiently
well established or ‘generally accepted’ as a scientific method to be received as expert
evidence. And that such a novel technique must satisfy tests such as those in Frye v. US
(1923) and Daubert v. Merrell Dow (1993)”. Justice Ognall further stated that he “would
not wish to give encouragement either to investigating or prosecuting authorities to
construct or seek to supplement their cases on this kind of basis™®%. Following the
rejection of the evidence, the case collapsed. There was no full trial. There has been no

attempt since then by any party to introduce such evidence in the English courtroom. This

YR v, Stockwell, (1993) Cr. App.R. 260.
552 Lord Taylor C.J., in R v. Stockwell, (1993) Cr. App.R. 260, 264

553 supra at 51, 52, 277.

654

Rv. Stagg, Central Criminal Court, 14 September, 1994
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leads us to the question — How will English courts receive offender profiling evidence in

future?

Lord Taylor, the Lord Chief Justice of England is not in support of the admission of
offender profiling in the courtroom. In a lecture delivered to the British Academy of
Forensic Science on November 1, 1994, Lord Taylor echoed the problems with the
proliferation of experts in court and was critical of the introduction of offender profiling
evidence in courts.®*® Lord Taylor called on experts to maintain integrity and clarity, and
he said:

Sometimes, however, although helpful in criminal
investigation, a technique may not produce admissible
evidence. So-called ‘personality profiling’ is an example:
used properly, this technique can be of great assistance in
helping the police to target their investigative work upon a
limited number of likely suspects.

But we must not confuse such techniques, or their results,
with evidence admissible in a court of law. The rules of
criminal evidence have grown up gradually over many years.
Some of them, particularly the embargo on hearsay, are now
of dubious value and I hope will soon be extensively
reformed as the Royal Commission has recommended. But
the rules have grown up in response to the essential need to
ensure that the material which is considered by the jury is
only that which, as a matter of logic, actually tends to
demonstrate guilt or innocence, not that which creates a
suspicion and therefore, invites the making of assumptions
for which there is no proper basis. The rules exist to ensure
that a conviction of a criminal offence is founded upon fact
not guesswork or conjecture. They afford vital protection of
our freedom under the law.®’

656 Rt. Hon. Lord Taylor of Gosforth, “The Lund Lecture”, Medicine, Science and the Law, Vol. 35, No. 1,
January 1995, at 3.

657 Id.
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Professor Ormerod maintained that if offender profiling evidence is introduced in English

courts in future, that the two hurdles of the law of evidence have to be overcome —
relevance and admissibility.® He argued that the profile must render the facts more
probable or less probable before it is legally relevant. He also noted that “English courts
have, in recent years, adopted a strict interpretation of relevance in relation to both
prosecution and defence evidence”®>. Professor Ormerod contended that a typical profile
contains much information and that not all of the information will be relevant to any

given case.’®

It has also been argued that in England, profile evidence will be excluded as being
insufficiently relevant, unreliable, prejudicial and unscientific.®®’ Ormerod and Sturman
argued that “unless a profiler can show that psychology can support with sufficient
strength a claim thaf he can reliably and consistently identify behavioural traits from
scenes of crime and related information the evidence would lack a reliable foundation,
and the English courts would rule it inadmissible”®. Professor Ormerod concluded that

“the prosecutor seeking to rely on a profile (if such a thing exists) or even part of a profile

658 Ormerod, supra note 412, at 867.

659 14.

660 14

8! Ormerod and Sturman, supra note 414, at 182,

56214, at 184.
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will have to navigate his way through practically all the most difficult

evidence”®®, Professor Ormerod further maintained that:

Professor Ormerod further argued that English courts will exclude offender profiling
evidence because of its extreme prejudice. He contended that “the prejudice contained in
a profile will in almost all cases exceed the limited probative value of such an
opinion”665. Ormerod contended that offender profiling evidence will not be accorded

much weight by the trier of fact because of its unreliability. Hence, “in any future trial in

The rules of evidence also present difficulties for the criminal
psychologist. If involved in the presentation of the case the
criminal psychologist will have to face extensive questioning
as to his expertise, the reliability of his methodology and
working practices, the availability of alternative
methodologies and their success rates. There would also be
the inevitably detailed and testing questions in the light of
evidence provided by the opposing party’s own criminal
psychologist who will have cast doubt on the methodology,
the interpretations etc. In addition, the psychologist will have
been constrained by the evidential rules even before setting
foot in court. The hearsay rule will inhibit reliance on data
even though it may be the most reliable available, the
provisions of the Police and Criminal Evidence Act 1984 will
also necessitate the proof of computer reliability.

In the case of a prosecution profile, the story does not end
there. In the event that all of these problems are overcome by
both the psychologist and the prosecutor, the court may still
exclude the evidence, in its discretion, on the ground that it
would be unfair to the accused.®**

66 David Ormerod, “Criminal Profiling: Trial by Judge and Jury, not Criminal Psychologist”, in D. Canter

(ed) Profiling in Policy and Practice, 242 (1999)

864 14, at 243,

665 Ormerod, supra note 412, at §877.
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which is sought to adduce psychological profile evidence, these problems of reliability

will be a hotly contested issue”*®®.

In fact, there are three main areas where offender profiling evidence is likely to be ruled
inadmissible if it is introduced in a future trial in England. First, and as we have noted
throughout this research, offender profiling is a technique without any adequate, reliable
or objective foundation at the moment. As such, English courts will likely rule it
inadmissible based on the Turner rule which requires that expert evidence must be based
on facts which can themselves be proved by admissible evidence. If offender profiling
evidence is introduced again in an English court, the trial judge is also likely to draw on
United States court decisions that have rejected the evidence. English courts will likely

667

adopt the decision in State v. Cavallo,”" where the Supreme Court of New Jersey held

that “until the scientific reliability of this type of evidence is established, it is not

. 6
admissible”%®®,

The extreme prejudicial effect of offender profiling evidence is also another area where it
is likely to be excluded in future trials in England. Indeed as Professor Ormerod and
Sturman have pointed out “the prejudicial effect includes risks that the jurors could:
convict a defendant on the basis of the characteristic alone (where it is reprehensible);

assign a disproportionate weight to the evidence of the characteristic; deny the accused

%% 1d, at 870.
667 supra at 224,

668 State v. Cavallo, 88 N.J. 508, 529, 443 4.2d 1020 (1982).
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the benefit of doubt and convict on less than the full standard of proof; and the police

could be inclined to ‘round up the usual suspects’*®’.

Above all, where the manner and methods of offender profiling were questionable, a trial
judge will apply Section 78 of PACE (Police and Criminal Evidence Act, 1984), and
exclude the evidence. This is one rule that may be applied to exclude offender profiling
evidence in any future trial in English courts. Under Section 78 of PACE, a judge is
allowed to exclude evidence “if it appears to the court that, having regard to all the
circumstances in which the evidence was obtained, the admission of the evidence would
have such an adverse effect on the fairness of the proceedings that the court ought not to

admit it”,

In England, expert testimony on any form of offender profiling is not likely to be
excluded merely on the hearsay rule. There are many exceptions to the rule. In fact, in R
v. Abadom,®”’ it was held that once the primary facts on which an opinion is based have
been proved by admissible evidence, the expert is entitled to draw on the work of others
as part of arriving at his own conclusions. This was also supported in English Exporters
(London) v. Eldonwall Limited.®”" Professor Uglow also maintained that “where the
primary information consists mainly or entirely of hearsay, the judge would be justified

in warning the jury about the flimsiness of any foundation for that opinion”.672

% Ormerod and Sturman, supra note 414, at 185.
S7° R v. Abadom, [1983] 1 WLR 126.
" English Exporters (London) v. Eldonwall Limited, [1973] Ch. 415, Chancery Division.

e Uglow, supra note 173, at 623.
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In the final analysis, one can safely say that in England, there are more rules and reasons
supporting the exclusion of offender profiling evidence than are rules or reasons for its
admission. Offender profiling deals with character traits, is too prejudicial than probative,
not based on any reliable or objective data at the moment and Section 78 of PACE gives

judges the wide discretion to exclude such evidence that is unfair to an accused.

Canada

Canada is a close neighbor of United States. It is not surprising therefore, that some
forms of offender profiling have been admitted in Canadian courtrooms. There is general
disagreement amongst scholars as to whether there is a specific rule governing the
admissibility of expert evidence in Canada. As Professor Bernstein has pointed out,
“most courts have adopted some version of a reliability test, while a minority apply the
general acceptance test”.®” Arguably, the main rule governing the admissibility of expert
evidence in Canada today was laid down in R v. Mohan,*”* where the Supreme Court of
Canada laid down four factors that should be examined when faced with a decision to

admit or exclude expert evidence. Prior to Mohan, two court rulings provided some

873 David E. Bernstein, “Junk Science in the United States and the Commonwealth”, 21 Yale J. Int’1 L. 123,
140 (Winter 1996).

7 R v. Mohan, 89 C.C.C 3d 402 (1994),114 D.L.R (4") 419; 1994 D.L.R LEXIS 1297.
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guidelines to trial judges. The first is R v. Belan a case that involved the admissibility
of polygraph. In this case, the defendant offered polygraph evidence but the prosecution
argued that it should be excluded because it has not reached an acceptable standard of
reliability. Delivering the judgment, Justice MclIntyre stated that “even the finding of a
significant percentage of error in the results of a polygraph would not by itself, be
sufficient to exclude it as an instrument for use in courts”®’®. The second case is R v.

7 where evidence of battered woman syndrome was ruled admissible.

Lavellee,6
Delivering the opinion, Justice Wilson stated that expert evidence is admissible if it was
beyond the common experience and knowledge of jurors. Concurring, Justice Sopinka
said that expert opinion should be based on forms of enquiry and practice accepted within

the expertise.’”®

In Mohan? the defendant, Dr. Chikmaglur Mohan, a pediatrician was charged with four
counts of sexual assault of four of his patients. The patients, all females, were aged
between thirteen and sixteen at the time of the assaults. The assaults took place at the
defendant’s medical office.’” “The alleged assaults consisted of fondling of the girls’
breasts and digital penetration and stimulation of their vaginal areas, accompanied by

intrusive questioning of them as to their sexual activities. All of the complainants testified

% R v. Beland, [1987] 2 S.C.R. 398.

676 14, at 417.

7 R v. Lavallee, 55 C.C.C 3d 97 (1990).
6% 1d, at 132.

% R v. Mohan, 114 D.L.R (4*) 419; 1994 D.L.R LEXIS 1297.
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that the respondent did not wear gloves while examining them internally. The respondent,

who testified in his own defence, denied the complainants’ evidence”®*°.

At the trial, the defence sought to introduce a psychiatrist, Dr. Hill, “who would testify
that the perpetrator of the offences alleged to have been committed would be part of a

limited and unusual group of individuals and that the respondent did not fall within that

narrow class because he did not possess the characteristics belonging to that group”égl.

Dr. Hill stated that he had interviewed and treated three doctors who were accused of
sexual assault of their patients. He also stated that based on a psychological profile, the

likely offender in the first three sexual assaults was likely to be a pedophile, and that the

perpetrator of the fourth sexual assault was likely to be a sexual psychopath.682

In the voir dire, Dr. Hill, the expert, began his testimony by
explaining that there are three general personality groups that
have unusual personality traits in terms of their psychological
profile perspective. The first group encompasses the
psychosexual who suffers from major mental illnesses (e.g.,
schizophrenia) and engages in inappropriate sexual behaviour
occasionally. The second and largest group contains the sexual
deviation types. This group of individuals shows distinct
abnormalities in terms of the choice of individuals with whom
they report excitement and with whom they would like to
engage in some type of sexual activity. The third group is that
of the sexual psychopaths. These individuals have a callous
disregard for people around them, including a disregard for the
consequences of their sexual behaviour towards other
individuals. Another group would include pedophiles who gain
sexual excitement from young adolescents, probably pubertal
or post-pubertal.683

680 Id
681 Id
82 Ry Mohan, 89 C.C.C 3d 402 (1994);114 D.L.R (4") 419, 423; 1994 D.L.R LEXIS 1297.
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Dr. Hill stated that pedophiles and sexual psychopaths constitute an unusual and limited
class of individuals. Dr. Hill stated that he was of the opinion that Mohan does not
possess the characteristics of pedophiles or sexual psychopaths and so would not have
sexually assaulted the four victims. The trial judge, Justice Bernstein, ruled that the
testimony was inadmissible. Justice Bernstein stated that the testimony was unnecessary
and that the jury could decide for themselves. Justice Bernstein said:

The evidence of Doctor Hill is not sufficient, I believe, to

establish that doctors who commit sexual assaults on patients

are in a significantly more limited group in psychiatric terms

than are other members of society. There is no scientific data

available to warrant that conclusion. A sample of three

offenders is not a sufficient basis for such a conclusion. Even

the allegations of the fourth complainant are not so unusual, as

sex offenders go, to warrant a conclusion that the perpetrator

must have belonged to a sufficiently narrow class.®®*
Justice Bernstein concluded that “if the evidence was received as proposed, it would
merely be character evidence of a type that is inadmissible as going beyond evidence of
general reputation, and does not fall within the proper sphere of expert evidence”. Mohan

was convicted and sentenced to nine months imprisonment on each count, concurrently

and two years probation.®®’

The defendant appealed and the Crown also appealed arguing that the sentence was too

light. At the Ontario Court of Appeal,®® Finlayson J.A. ruled that the trial judge erred by

684 14, at 425.

585 1d, at 423,

88 R v. Mohan, (1992) 8 O.R. 3d 173.
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excluding the testimony by Dr. Hill. Justice Finyalson stated that the testimony was
admissible on two basis.

On the first basis, given that similar fact evidence was

admitted showing that the acts compared are so unusual and

strikingly similar that their similarities cannot be attributed to

coincidence, Dr. Hill’s testimony was admissible to show

that the offences alleged were unlikely to have been

committed by the same person.

On the second basis, it was admissible to show that the

respondent was not a member of either the unusual groups of

aberrant personalities which could have committed the

offences alleged.®*’
Justice Finyalson also stated that the trial judge’s conclusion was based on a
misapprehension of the evidence. Justice Finyalson further stated that in his view, the
expert did not base his opinion only on the three cases with three doctors, but based his

opinion on all of his experience.®®® The Court of Appeal therefore, reversed the judgment

and remanded for a new trial.

The case reached the Supreme Court of Canada, where Justice Sopinka stated that “on the
basis of the principles relating to exceptions to the character evidence rule and under the
principles governing the admissibility of expert evidence, the limitations on the use of
this type of evidence require that the evidence in this case be excluded”®®’. The Supreme

Court of Canada held that the admission of expert evidence depends on the application of

7 R v. Mohan, 89 C.C.C 3d 402 (1994);114 D.L.R (4") 419, 426; 1994 D.L.R LEXIS 1297.
688 1d, at 426.

88914, at 427.
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the following criteria — (a) relevance; (b) necessity in assisting the trier of fact; (c) the

absence of any exclusionary rule; and (d) a properly qualified expert.

690

On the relevance of expert evidence, Justice Sopinka stated that:

Justice Sopinka further stated that “in summary, therefore, it appears from the foregoing
that expert evidence which advances a novel scientific theory or technique is subjected to
special scrutiny to determine whether it meets a basic threshold of reliability and whether
it is essential in the sense that the trier of fact will be unable to come to a satisfactory
conclusion without the assistance of the expert. The closer the evidence approaches an

opinion on an ultimate issue, the stricter the application of this principle

Relevance is a threshold requirement for the admission of
expert evidence as with all other evidence. Relevance is a
matter to be decided by a judge as question of law. Although
prima facie admissible if so related to a fact in issue that it
tends to establish it, that does not end the inquiry. This
merely determines the logical relevance of the evidence.
Other considerations enter into the decision as to
admissibility. This further inquiry may be described as a cost
benefit analysis, that is “whether its value is worth what it
costs”: ... Cost in this context is not used in its traditional
economic sense but rather in terms of its impact on the trial
process. Evidence that is otherwise logically relevant may be
excluded on this basis, if its probative value is overborne by
its prejudicial effect, if it involves an inordinate amount of
time which is not commensurate with its value or if it is
misleading in the sense that its effect on the trier of fact,
particularly a jury, is out of proportion to its reliability.69]

99692
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Addressing the issue of expert evidence as to disposition, Justice Sopinka stated that in

his opinion,

In order to be relevant on the issue of identity the evidence must
tend to show that the accused shared a distinctive unusual
behavioral trait with the perpetrator of the crime. The trait must
be sufficiently distinctive that it operates virtually as a badge or
mark identifying the perpetrator.

Conversely, the fact that the accused is a member of an abnormal
group some of the members which have the unusual behavioral
characteristics shown to have been possessed by the perpetrator
is not sufficient. In some cases it may, however, be shown that
all members of the group have the distinctive unusual
characteristics. If a reasonable inference can be drawn that the
accused has these traits then the evidence is relevant subject to
the trial judge’s obligation to exclude it if its prejudicial effect
outweighs its probative value. The greater the number of persons
in society having these tendencies, the less relevant the evidence
on the issue of identity and the more likely that its prejudicial
effect predominates over its probative value.*”

The Supreme Court of Canada also held that:

“Psychiatric evidence with respect to the personality traits or disposition of an accused, or

another is admissible provided:

(a) the evidence is relevant to some issue in the case;

(b) the evidence is not excluded by a policy rule;

(¢) the evidence falls within the proper sphere of expert evidence.

693 Id.
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One of purposes for which psychiatric evidence may be admitted is to prove identity
when that is an issue in the case, since psychical as well as physical characteristics may

be relevant to identify the perpetrator of the crime”.***

“Psychiatric evidence with respect to the personality traits or disposition of the accused,
or another, if it meets the three conditions of admissibility above set out, is also
admissible, however, as bearing on the probability of the accused, or another, having
committed the offence”.®® Justice Sopinka further stated that “where the crime under
consideration does not have features which indicate that the perpetrator was a member of
an abnormal group, psychiatric evidence that the accused has a normal mental make-up
but does not have a disposition for violence or dishonesty or other relevant traits
frequently found in ordinary people is inadmissible. The psychiatric evidence in the
circumstances postulated is not relevant on the issue of identity to exclude the accused as
the perpetrator any more than the possession of violent or dishonest tendencies by the
accused or a third person would be admissible to identify the accused or the third person

as the perpetrator of the crime”.5%

The Supreme Court of Canada therefore reversed the judgment of the Court of Appeal

and upheld the trial court’s ruling.

9414 at 435.
695 Id

696 Id.
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In R v. Ranger,*’the Ontario Court of Appeal ruled that the trial judge erred by admitting
expert testimony on crime scene staging, where the expert went into ‘criminal profiling’.
On August 16, 1995, two sisters Marsha (19) and Tamara Ottey (16) were stabbed to
death in their home in Scarborough. The defendant, Rohan Ranger and his cousin Adrian
Kinkead were charged with the murders. The defendants were tried and convicted
separately. Marsha was the Ranger’s girlfriend but she ended the relationship because the
defendant was very possessive and abusive. The Crown claimed that Ranger refused to
accept that the relationship was over and that Ranger killed Marsha after he heard that
Marsha was moving to United States to start college. The prosecution claimed that

Ranger killed Marsha because “if he could not have her, nobody else can”®*®,

The defendant claimed that he was not in the house at the time of the murders and that
Kinkead committed the murders. Police investigation showed that the house was
ransacked but only three items belonging to Marsha were taken. The three items were a
gold necklace given to Marsha by the defendant, a videotape of Marsha playing soccer
and Marsha’s electronic organizer.*® The Crown therefore, decided to call a crime scene
reconstruction expert and criminal profiling expert, who testified that the crime scene was
staged and made to look like a burglary. The expert, Detective Inspector Kathryn Lines
(Manager of the Behavioral Sciences Section of the Ontario Provincial Police) testified

that the crime scene was staged by “someone who had an association or relationship with

%" R v. Ranger, 178 C.C.C. (3d) 375; 2003 C.C.C. LEXIS 265.
5% 14, at 378.

699 1d.
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the victim, M., and who had a particular interest in M.’s possessions”.mo Detective
Inspector Lines stated that she based her opinion on the crime scene photographs, crime

scene videotapes, police reports and autopsy reports.

At the trial, several witnesses testified for the Crown. Kinkead also testified for the
Crown. The Crown also introduced evidence of the defendant’s trip to Jamaica in January
1996, where he overstayed and was arrested. The defense argued that the evidence should
be excluded because it was prejudicial. Five witnesses also testified that they saw a man
fitting the description of the defendant near the victims’ home around 7.30 am on the day
of the murder and the day before the murders. The defendant on the other hand,
introduced a security video tape showing that he was at a shopping mall at 8.08am on the
day of the murder. It should be noted that the time of death of the victims was given as
7.30am. The prosecution contended that the defendant created a false alibi by going to the

shopping mall so that he can be captured on the security video camera.”!

The defense argued that the expert testimony by Detective Inspector Lines should not be
admitted. They argued that the jury did not need expert assistance to determine whether
the crime scene was staged or not. That the expert evidence by Detective Lines was not
required since the crime scene photographs and videotapes had already been provided to

the court by Detective lan Mann.

700 Id.

14, at 379.
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The trial judge ruled that the expert evidence was admissible and he said: “I am satisfied
that opinion evidence is needed in this case in the sense that it wiyll likely provide
information that is outside the experience and knowledge of the jury. The factual issue of
whether a break and entry is authentic or staged is not likely to be a subject within the
common knowledge of the jurors. This, of course, is subject to the Crown qualifying the
proposed expert as an expert in this particular area”.”” Detective Inspector Lines was

qualified by the court as an expert on crime scene staging and her testimony was

admitted.

The defendants were convicted. Ranger was convicted of first degree murder for the
death of Marsha and convicted of manslaughter for the death of Tamara. He appealed,
arguing that he received an unfair trial. He contended that the trial judge erred by
admitting the unscientific expert evidence by Detective Inspector Lines; that the trial
judge erred by admitting evidence of his arrest in Jamaica; and that the trial judge’s
instructions to the jury were insufficient. The defendant also argued that the expert
evidence did not meet the reliability or necessity criteria as required by the Supreme

Court decision in Mohan.

At the Court of Appeal, Charron J.A, ruled that the trial judge erred and that there were
five errors. Delivering the opinion of the Court, Justice Charron said: ... Detective
Inspector Lines’s testimony was not confined to the opinion that the crime scene was
staged. Notwithstanding the Crown’s assurance that he would not elicit evidence relating

to motivation, Detective Inspector Lines’ examination-in-chief included an opinion about

0214, at 388.
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the motivation of the perpetrator for staging the scene and a description of the most likely

suspects as someone who had a particular interest in Marsha Ottey”.”®

Justice Charron restated the fact that the Mohan requirements must be satisfied and she
said; “The party seeking to introduce expert opinion evidence must meet four criteria:
relevance, necessity, the absence of any other exclusionary rule, and a properly qualified
expert. Even where these requirements are met, the evidence may be rejected if its
prejudicial effect on the conduct of the trial outweighs its probative value. The first two
criteria and the assessment of whether the probative value outweighs the prejudicial

effect also include an inquiry into the reliability of the proposed evidence”.”™

Justice Charron also stated that the Mohan criteria applies on a case by case basis. Justice
Charron further stated that “Detective Inspector Lines’ testimony, from the outset, went
far beyond the scope of properly admissible evidence and, eventually, profiling that, in
my view, was clearly inadmissible”. Furthermore, “the manner in which the crime scene
evidence was packaged for the jury in this case exemplifies the usual dangers associated
with expert opinion evidence”.”®® Justice Charron stated that:

In this case, Detective Inspector Lines’ opinions about the

perpetrator’s likely motivation for staging the crime scene

and his characteristics as a person associated with the victims

and having a particular interest in Marsha constituted

evidence of criminal profiling. Criminal profiling is a novel
field of scientific evidence, the reliability of which was not

703 14, at 390.
4 1d, at 394.

0514, at 398.

294



—

demonstrated at trial. To the contrary, it would appear from
her limited testimony about the available verification of
opinions in her field of work that her opinions amounted to
no more than educated guesses. As such, her criminal
profiling evidence was inadmissible. The criminal profiling
evidence also approached the ultimate issue in this case and,
hence, was highly prejudicial. The prejudice was further
heightened by the limits placed on defence counsel’s cross-
examination and by the prominence that the trial judge gave
to Detective Inspector Lines’ evidence in his charge.”*

Charron J.A, also ruled that the evidence about the defendant’s trip and arrest in Jamaica
was of no probative value and was very prejudicial. The Court of Appeal concluded that

the errors were harmful and remanded for a new trial.

In R v. Clark,”” the Court of Appeal for Ontario ruled that expert evidence on crime
scene staging was admissible even though it went into criminal profiling. This is quite in
contrast with its prior decision in Ranger discussed above. On December 26, 1995, the
bodies of William Tweed and his wife Phyllis were found in their home in Thornhill,
Ontario. They have been stabbed to death. Police investigators suspected that the
perpetrator had staged the crime scene to show forced entry and burglary. The defendant,
Clark, was the main suspect. Investigations showed that a few weeks before the murders
that Clark had stolen the victims’ credit card and used it to buy an engagement ring for
his girlfriend.”® It should be noted that the defendant lived with his grandmother near the

Tweeds and that his grandmother was very close to the Tweeds. The defendant also visits

706 14, at 405.

T R v. Clark, 69 O.R. (3d) 321; 2004 Ont. Rep. LEXIS 25.

"8 1d, at 325.
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the Tweeds regularly as he helps them out with some odd jobs. They were so close that
the Tweeds gave his grandmother a duplicate key to their house to keep in case of

emergency.”

It should be pointed out that blood stains found on the defendant’s pants matched Mr.
Tweed’s DNA. Furthermore, while he was in custody, the defendant confided in his cell
mate (an undercover police officer), Sergent Matthews, that he stabbed the Tweeds and
that he could not understand how the police were still able to detect blood on his pants

because he had washed the pants after the murders.”'°

The defendant admitted stealing the credit card but denied the murders. He stated that

T At the trial, the Crown called a

another man, Marcel Whyte committed the murders.
crime scene reconstruction expert to testify. Detective Inspector Kathryn Lines stated that
the crime scene examination revealed elements of crime scene staging and that one
individual was responsible for the murders. She stated that she based her opinion on the
crime scene photographs, crime scene videotapes, personal visit to the house, police
reports and autopsy reports. Detective Inspector Lines testified that the crime scene had
been staged to look like a burglary, and that the killer was “someone who had some

knowledge or relationship with the victims and some knowledge of the layout of their

apartment”.”'? She also stated that it was a blitz-attack and that the victims were sleeping

914, at 326.
014, at 327.
14, at 331.

214, at 322.
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at the time they were killed. In his ruling, Justice Peter Howden admitted the evidence.

The defendant was convicted of two counts of murder and he appealed.

Among other claims, the defendant argued that the expert testimony by Detective

Inspector Lines should not have been admitted because it was unnecessary, unreliable
and too prejudicial than probative. The defendant also argued that much of the testimony

by Detective Inspector Lines constituted inadmissible criminal profiling evidence.

Delivering the opinion of the Court of Appeal, Justice Moldaver ruled that the trial judge
did not err in admitting the expert evidence. Justive Moldaver however, stated that a
small amount of the evidence was impermissible criminal profiling evidence, but the
small amount could not have affected the outcome. The Court of Appeal held that:

3 A properly qualified expert in crime scene analysis can offer
opinion evidence about what occurred at the crime scene and how
the crime was committed (crime scene reconstruction evidence).
Crime scene reconstruction evidence is potentially admissible. Its
ultimate acceptance or rejection will depend on whether it
conforms with the rules that govern the admissibility of expert
evidence in general. In respect of crime scene reconstruction
evidence, the following three areas will generally require close
attention: whether the evidence is necessary in the sense that it is
likely to fall outside the knowledge or normal experience of the
average juror; whether the opinion is reliable in the sense that it is
anchored in the evidence and not the product of guesswork or
speculation; and whether there is a real danger that the jury will be
overwhelmed by the evidence and give it more weight than it
deserves. Crime scene reconstruction evidence is to be contrasted
with expert evidence offered to explain why the crime was
committed in a particular manner (the perpetrator’s motivation)
more particularly, who is more likely to have committed the crime
(“criminal profiling evidence”). Criminal profiling evidence will
generally be inadmissible, as criminal profiling is a novel field of
scientific evidence and often appears to be based on nothing more
than educated guesses. In this case, the police officer’s evidence
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that the crime scene was staged was properly admitted, as was her
evidence as to how the crime was committed. She was qualified to
express an opinion about staging and her evidence fell outside the
knowledge and experience of the average juror. Her opinion was
reliable in the sense that it was anchored in the evidence and not
the product of guesswork or speculation, and the evidence of
staging was not so complex or technical that the jury was likely to
be overwhelmed by it and give it more weight than it deserved.’!?

Justice Moldaver went on to say that the expert evidence was not an opinion on the
ultimate issue. Justice Moldver stated that there was overwhelming evidence against the
defendant that the some amount of criminal profiling could not have affected the

outcome.714

In dismissing the appeal, Justice Moldaver stated that the crime scene reconstruction
evidence was properly admitted even though it contained some amount of criminal
profiling evidence. This is quite in contrast with the Court’s earlier ruling in Ranger on
the admissibility of criminal profiling evidence. This case also supports our call for extra

judicial control in all cases involving offender profiling or its derivatives.

Offender Profiling in Other Countries

Offender profiling is still in its infancy but it has been used in criminal investigations in a

few countries, including Australia, Finland, Italy, Japan, Netherlands, Russia and South

314, at 323.
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Africa. This does not mean that it has been admitted in the courtroom. In Australia,
offender profiling per se has not been admitted in any court. There has been no major
court decision banning the reception of offender profiling evidence in courts. Under the

Australian rules of evidence, expert testimony is admissible if it is relevant to the facts at

issue and not excluded by other evidence rules, such as the expertise rule, the common
knowledge rule, the factual basis rule and the ultimate issue rule. Generally speaking, and
as Petherick et al have pointed out, “the rules of expert evidence in Australia allow for
profiling as expert testimony, even if only in a limited fashion, perhaps in some lower
levels of the criminal justice system. As profiling receives more attention through
practical application and academic literature, it stands to reason that it will receive a

greater chance of being accepted in court”.”?

! In Finland, offender profiling is only used in crime investigations. It is not admissible in
courts. Courts see offender profiling and its derivatives as an aid to crime investigation,
not admissible evidence. In Netherlands, the Criminal Investigative analysis/FBI
approach has been adopted, and is done by the Offender Profiling Unit of the National

% Intelligence Division of the National Police Agency.

As we mentioned earlier, offender profiling technique is still in its infancy, hence the
technique is not used in many countries, especially the developing countries. For

instance, in countries like Nigeria, the technique has not been used in crime investigation.

715 Wayne Petherick, David Field, Andrew Lowe and Elizabeth Fry, “Criminal Profiling as Expert
Evidence”, in Wayne Petherick (ed), Serial Crime: Theoretical and Practical Issues in Behavioral Profiling,
94 (2006).
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As such, the evidential implications of such evidence has not arisen. However, it is
important to examine how the courts will receive such evidence if offered in future trials.
Offender profiling deals with the character traits of an individual. In Nigeria, it is likely
to be seen by the courts as permissible character evidence. In Nigeria, “the general rule is

that the fact an accused has committed some other offences or other misconduct on other

previous occasions or is of bad character or reputation is not relevant in subsequent
proceedings. The rationale behind this rule is that the accused person’s guilt has to be
independently proved by the prosecution. The admissibility of previous misconduct will
only go to prejudice the mind of a court. Section 69(1) of the Nigerian Evidence Act,’'°
provides that the fact that an accused person is of bad character is irrelevant in
subsequent proceedings, but this general rule is subject to some exceptions”.’!’ The
exceptions are contained in Section 69(2) of the Evidence Act, which states that:

“The fact that an accused person is of bad character is relevant:

(a) when the bad character of the accused person is a fact in issue;

(b) when the accused person has given evidence of his good character;

It is noteworthy to point out that Nigeria is a former colony of Britain, hence the Nigerian
legal system is based on the English common law tradition. In fact, the Nigerian rules of
expert evidence is virtually the same as that of England. Thus, a witness must be

qualified as an expert and the opinion must be outside the experience and knowledge of

¢ Evidence Act, Laws of the Federation, 1990.

"7 Adah C. Eche, The Nigerian Law of Evidence, 115 (2000).
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the judge or jury.718 In Nigeria, the general principle is that the facts upon which an

expert based his opinion must be provided. This is where offender proﬁliﬂg evidence will
likely be ruled inadmissible if it is to be introduced in a Nigerian court today. The
Nigerian Supreme Court will likely draw from the position of English courts on the
admissibility of offender profiling. They are also likely to state that such evidence should
not be admitted until its reliability can be established. Thus, in Dickson Arisa v. The

State, 719

the Supreme Court of Nigerian ruled that opinion evidence by an expert on
mental disease/natural mental infinity had no evidential weight because the expert failed
to provide the basis for his opinion. Justice Agbaje stated that the law required that for
expert evidence to be admitted, the facts upon which the opinion was based must be
provided. Nigerian courts may not accord much weight to expert evidence where the
factual basis was not produced.m Furthermore, “where there are two conflicting expert
opinions, the court will rely on that of the expert who shows the data on which he based
his opinion”.”" It should also be noted that in Nigeria, a technique, method or field of
knowledge does not have to be scientific before it can be admitted. In a nut shell, the
main area where offender profiling evidence is likely to be excluded in Nigeria, in future,
is the lack of reliable data upon which the technique is based. The prejudicial effect of

offender profiling will probably be another strong area for exclusion of offender profiling

evidence.

8 There is a legal provision for a jury in Nigerian, but jurors are not used. The trier of fact is the judge and
whether expert opinion will assist him is not an issue to be contested by the parties.

™ Dickson Arisa v. The State, [1988] 7 S.C.N.J (Pt.1) 76, 84.
720 Adah, supra note 717, at 126.

721 Id.
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In this chapter, we have examined the state of offender profiling in various jurisdictions.

In all jurisdictions examined in this work, the trial judge has enormous latitude to decide
who is qualified to give expert evidence and when such evidence is needed. Similarly, no
jurisdiction examined in this study requires an expert to have gained the expertise in a
certain way. An expert can be qualified by education, skill, training, or knowledge. All

jurisdictions appear to be liberal in deciding who is qualified to give expert testimony.
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Conclusion

Offender profiling is a crime investigation technique that is normally used when an
offender did not leave any physical traces at the scene of crime. It aims to predict the
likely characteristics of the unknown offender by looking at behavioral patterns and other
non physical clues. Profiling in general was not originally intended to be used for crime
investigation or for courtroom purpose. Offender profiling began from the early attempts
by criminologists to explain criminality and to predict criminals. It then moved on to the
next stage of using it to profile heads of states (for intelligence purposes only and not for
crime investigation). Later, psychiatrists and psychologists starting providing
psychological profiles because they felt it could assist the police to find unknown killers.
Following this stage, the FBI discovered that psychological profiles were indeed very
helpful in their pursuit of unknown serial killers, and they devoted much attention into it
and came up with their crime scene analysis approach. Today offender profiling has
become one of the most controversial, useful, but worrying technique of crime
investigation. It is submitted that we should now move on to the next stage of using

offender profiling as a crime prevention technique.

This dissertation concludes that there is an uneasy relationship among the different
segments involved with offender profiling. All the different segments/approaches to
offender profiling have a parochial view. Each segment sees offender profiling as their
own monopoly, their exclusive club. As a result, the potential of offender profiling has

been limited. Therefore the sharing of knowledge and experience is suggested. We need
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an integrated approach, whereby all the segments can come together as a team. This will
also ensure that we move on to the next level of using offender profiles in producing
crime prevention measures. Psychiatrists, psychologists, criminologists, and law
enforcement agents all have a role to play, not only in crime investigations, but also in
coming up with crime prevention measures and programs. These professionals have
knowledge of the kind of individuals likely to commit certain types of crime, knowledge
of the location a particular crime is likely to happen, and knowledge about the type of
individual that is likely to be a victim of a certain type of crime. Therefore, by coming
together as a team and pulling resources together, the future of offender profiling looks
very exciting and will prove to be an invaluable technique of crime investigation and
crime prevention. As we have seen, offender profiling has not yet reached the level to be
called a hard science at the moment, but in time it will be. It has been pointed out
elsewhere that “if a technique cannot be proved, then it is not science” . Offender

profiling at the moment cannot be proved, therefore, it is not science.

The current lack of unity, cooperation, and absence of sharing information among the
different segments further creates a legal dilemma — how much can one convince the
courts as to the reliability and validity of offender profiling? Until all the different
segments come together as a team, the search for the scientific basis and for general
acceptance of this technique will continue to be a mirage. A way forward in the United
States, for instance, will be the establishment of a professional body for offender profilers
where all the different professionals can come together and become members. The well-

established professional bodies can play a big role in this issue by organizing well

72 Ebisike, supra note 12, at 93,
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publicized interdisciplinary conferences, where all the different segments should be

encouraged to attend and present papers. Such professional bodies, as the American

Psychological Association, the Academy of Forensic Sciences, and the Society for Police
and Criminal Psychology are best suited for this function. There is no gainsaying the fact
however, that offender profiling at the moment is a ‘specialized field of knowledge,” that
is very useful in crime investigation. At the moment, there has been the tendency for the
different segments to publish their work in their own preferred/particular journals. This is

also hampering the potential of offender profiling.

This research study has shown that at the moment, all the different approaches base their
arguments on assumptions, inferences, on probabilities, on personal intuition, as well as
on their clinical practice experience. Suffice it to say therefore, that none of these
approaches can properly be described as being sufficiently reliable as to be used in
proving the guilt or innocence of a defendant. We have also seen that offender profiling
at best should be described as a multi-disciplinary practice that calls for knowledge and

experience in such fields as criminology, psychiatry, psychology and law enforcement.

This study supports the idea put forward by Professor David Ormerod that for offender
profiling to be easily admitted in courts, the profile should be produced by a ‘profiling
team’ rather than by individual profilers. We believe that courts are reluctant to accept

expert opinion of a profiler because more of it is based on personal intuition.
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The three main rules governing the admissibility of expert testimony in United States

have their various strengths and weaknesses. Arguably, the Frye test offers ease of
application. Trial judges do not have to become scientists to be able to decide on
scientific evidence, thereby ensuring less burden on trial judges. The Federal Rule of
Evidence 702 is too loose and too liberal. Almost anything can be admitted as expert
evidence — be it scientiﬁc, technical or other specialized knowledge. Similarly, almost
anybody can qualify as an expert under the Federal Rule of Evidence 702, either by way
of knowledge, skill, experience, training or education. Daubert has proved very
problematic in application, and is arguably not favored by many trial judges. Daubert has

raised more questions than answers.

Our examination of the three rules has shown the confusion and inconsistencies resulting
from the adoption of these three rules of admissibility. This leads to one obvious question
— is it possible to adopt one particular rule? The Frye test, the Federal Rules of Evidence
and Daubert are not constitutional constructions. As such they are not binding on the
states. The United States operates a federal system of government. Hence, the states have
always enjoyed the freedom to choose the rule they prefer. Above all, the United States

Supreme Court has not given any reason why states should adopt one particular rule.

It is hereby submitted that Frye, combined with the Federal Rules of Evidence, offers the
most appropriate standard for the admissibility of expert testimony. This is not new and

its success has been noted in Christophersen v. Allied —Signal Corp.," 1t is submitted

™ supra at 132.
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that the United States Supreme Court should revisit the issue and give the lower courts
and the states reasons justifying the need for the adoption of one rule. Then we can have
some sort of uniformity in judicial decisions. Then the lower courts will not face the risk
of having their decision reversed, simply because their state has adopted a rule different

from the one adopted by the federal courts.

One of the main issues surrounding the admissibility of expert testimony has been on
general acceptance. Many states are in favor of the Frye test. Interestingly, many trial
judges generally accept and prefer the Frye test. Several research studies have supported
this argument.’** Dahir et al, for instance, carried out a study of 325 state trial judges
(from the 50 states and the District of Columbia) and found out that there is “a strong
tendency for judges to continue to rely on more traditional standards such as general
acceptance and qualifications of the expert when assessing psychological syndrome and
profile evidence.”’® Their study also suggests that “judges do understand some of the
less technical guidelines (i.e., general acceptance and peer review and publication) but
not the more technical ones (i.e., falsifiability and error rate), and that they prefer general
acceptance and qualifications of the expert as guidelines when determining the

admissibility of psychological evidence.””® The study therefore, concluded that “judges

724 See generally, Veronica B. Dahir., James T. Richardson., Gerald P. Ginsburg., Sophia I. Gatowski.,
Shirley A. Dobbin, and Mara L. Merlino, “Judicial Application of Daubert to Psychological Syndrome and
Profile Evidence”, 11 Psychol. Pub. Pol’y & L. 62, 74 (March 2005).

725 Veronica B. Dahir., James T. Richardson., Gerald P. Ginsburg., Sophia I. Gatowski., Shirley A. Dobbin,
and Mara L. Merlino, “Judicial Application of Daubert to Psychological Syndrome and Profile Evidence”,
11 Psychol. Pub. Pol’y & L. 62, 73 (March 2005).

614, at 75.
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are relying on criteria and habits of analysis familiar to them (mainly Frye v. United

States’s [1923] general acceptance standard, relevance, and qualifications and credibility
of the expert) even as they struggle with new ideas foisted on them from above.””’ It
makes sense therefore, to adopt a standard which is generally accepted by trial judges as

being the appropriate standard, bearing in mind that these trial judges are the

‘gatekeepers.’

Offender profiling is a multidisciplinary practice that falls under many disciplines.
Offender profiling is largely based on intuition, guesswork and speculation. At the
moment it can best be described as an art with the potential of becoming a science. When
it comes to general acceptance, offender profiling should be generally accepted as being
sufficiently reliable by the general profiling community, not just the law enforcement
community. At the moment, it is only those in the law enforcement segment/community
that see offender profiling or its derivatives as reliable techniques for courtroom
purposes. Until the different segments come together as a team, offender profiling should
not be taken as a technique that has achieved widespread recognition as to be

admitted/introduced into the courtroom as evidence.

This research has noted that many of the experts who give testimony on offender
profiling have the tendency to flaunt their qualifications in front of the courts. The result
is that courts tend to be seduced by these impressive and sometimes “intimidating

credentials”. This also results in many of these experts testifying beyond their expertise.

; "71d, at 78.
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What is happening today is that many of the profilers who are supposed to be criminal
investigators have now assumed the role of criminal prosecutors. They tend to forget that
their role is to testify and not to decide cases. It is therefore, submitted that there should
be extra judicial control when dealing with expert testimony on offender profiling. In all
cases involving offender profiling, the trial judge should inform the jury at the onset that
offender profiling evidence does not identify a specific offender; that it is not
identification evidence; and that its reliability cannot be objectively ascertained at the
moment. The trial judge should limit the testimony to patterns of behavior and crime
scene characteristics, which in some cases may assist the trier of fact in understanding the
circumstances of a case. It is worrying that in some cases, profile testimony has even
been admitted by trial courts, when it was clearly irrelevant to the case, as in United
States v. Baldwin.””® There should be a jury instruction in all cases involving offender
profiling and its derivatives. The trial judge should inform the jury about the level of
reliability and validity of this technique. This will help them to determine the weight (if

any) that should be accorded to the testimony.

The above problem has been compounded by the Federal Rule of Evidence 702 which as
we have found out in this study is too liberal. Almost anybody can qualify as an expert
either by knowledge, skill, experience, training or education. Offender profiling as we
have seen falls under a specialized field of knowledge, but Rule 702 has created problems
for trial judges when deciding who is qualified to give expert offender profiling

testimony.

"8 United States v. Baldwin, 418 F.3d 575 (Ohio. 2005).
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This research has also noted that offender profiling testimony is more effective when it is

being proffered by the defendant to show innocence, than when it is being offered by the
prosecution to show that the defendant is likely to have committed the crime. This
argument merits further research though. Offender profiling is also effective when there
are co-defendants and it is being offered to show that one defendant is less likely to have
committed the crime. With offender profiling evidence, it is easier to prove innocence

than guilt, but this does not mean that it is reliable.

Offender profiling per se, is supposedly inadmissible in many jurisdictions, including the
United States and Canada. However, when it is labeled differently and dressed up in
other terms, courts have admitted it. Perhaps this is because many people including
judges do not understand what offender profiling is and the different forms or shapes of
offender profiling. Or is it that some criminal profilers are playing on the intelligence of
judges, lawyers and jurors? It is suggested that more research is needed in this area. If an
expert witness says that he or she is going to testify on ‘offender profiling’, it will not be
allowed, but if the same expert says he or she is going to testify on the same thing under a
different label, then it will be allowed. Two of the cases in Canada at least have clearly
highlighted this issue. There are other cases where an expert has been allowed to testify
for instance, on crime scene staging, and then had gone beyond that area and eventually
touched on the ultimate issue. It seems therefore, that in many cases, whether any form of
offender profiling will be admitted depends on the label the expert is using, not on the
content/issue involved. In United States for instance, profiling evidence on motivational

analysis has been allowed in some cases. In Canada on the other hand, expert testimony
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on motivational analysis is supposedly not allowed, but when it is dressed up as
testimony on crime scene reconstruction analysis, then it may be admitted. Who is

fooling who?

After a critical examination of issues and several cases we conclude that offender
profiling is not sufficiently reliable as to be admissible. It is also submitted that offender
profiling is too prejudicial than probative. The findings of this research also supports my
claim that there is an uneasy relationship among the different segments involved with
offender profiling. As a result, the potential of this technique has been limited. There are
doubts as to the reliability and validity of this technique. It is submitted that offender
profiling should not be used in the courtroom until its reliability can be properly and
objectively ascertained. The guessing game of offender profiling should not be played in
the courtroom. Offender profiling and its derivatives should not be admitted until their
reliability can be objectively ascertained. Offender profiling is a technique based on

probabilities and we conclude that no individual should be convicted on probability.
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