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all other requirements for patentability.

The standard for patentability reflects and mirrors the terms in national patent laws in some

. . . 218
member states; however, the provision does not define the terms of “inventions,” “new,” "’

involvement of “inventive steps” and “capable of industrial application.” The intention might

pe for a future change in science and technology. Some countries have a more liberal®"®

interpretation of the terms. Some scholars suggest that member states can interpret these terms

to restrict the number of patents issued.

Despite this perceived victory for the pharmaceutical industries, TRIPS Article 27.1 was

one of the major concessions made to developing countries during the negotiation. The

exchange that established IPR protection will actually help the economy of these countries, and

in the case of pharmaceutical products, the patent regime should have offered more incentives for

R&D to benefit consumers or patients, especially for people in developing countries. However,

the application of the global patent systems has not had the intended results. Patent systems

W There are other patentability requirements, such as novelty, inventive steps (non-obviousness), utility (capable of
industrial application), disclosure in state of the art (best mode) and capable if carrying out by a person skilled in the
art. :
" Carlos M. Correa, Trade Related Aspects of IPR: A Commentary on TRIPS Agreement, P.274-275, Oxford
University Press, 2007
Member states have different interpretation of novelty. The universal novelty, which applied in most countries,
Prevent pharmaceutical products from patentability which belong to prior art. The issue of ‘second indication’ of
Pharmaceutical products, which are the same known chemical compound, is used for a new use for different
freatment. Article 27.1 did not address to this issue. Some countries allow patentability for second indication
Pharmaceuticals by using the so called ‘Swiss formula’ in patent claim, whereas, for some other countries, prevent
the patentability. US, adopts liberal concept of patent standards. In US, patent can be granted by new chemical
entities, the so called NCES, but are also granted secondary patent, if the existing chemical entities have taken new
fOrmulas, new combination or new uses. It has been on debated for those “Me too” or “evergreen” drugs, when the

llgarmaceutical companies use the strategies to prolong their patent protection to dominate the market.

Holger Hestemeyer, Human Rights and the WTO: The Case of Patents and Access to Medicines, P.54-55, Oxford

University Press, 2007

}le interpretation of the term “invention” is different in countries. Where the distinction on things which exist, is
dIScovery, should not be invention. However, many developed countries adopted narrower definition of discovery,
by not allowing patentability on the discovered substance, but allowing patentability on the processed substance by
Purified or extracting. In some developing countries, do not allow mere purification of the substances.
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offer incentives to profitable markets, but do not stimulate more R&D for diseases existing in
developing countries. The pharmaceutical products have become even more inaccessible and

unaffordable ever since.

TRIPS Article 29 requires that patent application be disclosed by the state of the art, in other
words, the best mode of the invention. The language of that article requires disclosure in a
manner sufficiently clear and complete for the invention to be carried out by a person skilled in
the art and may require the applicant to indicate the best mode for carrying out the invention
known to the inventor at the filing date or, where priority is claimed, at the priority date of the

application.

TRIPS allows member states to exclude patentability from an invention when it is necessary
to protect order or mortality within their territory, including to protect human, animal or plant life
or health, or to avoid serious prejudice to the environment, provided that such exclusion is not

made merely because the exploitation is prohibited by their law.

TRIPS Article 27.2 provides flexibilities to WTO member states in their possible

interpretation to structure their national patent system for pharmaceutical products. Some argue

- that pharmaceutical products should be excluded from patent protection under Article 27.2, for

Ieasons to protect human health, but others argue that Article 27.2 should be read into two parts.
First, it says that member states can exclude patentability from commercial exploitation of the
iIlVention, when it is necessary to protect order public or mortality; it then provides examples as

inCluding to protect human, animal, or plant life or health.
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Pharmaceutical products have essential impacts on human health, and the legitimate

commercial exploitation of pharmaceutical products does not necessarily pose a threat to public
order, but it is the exclusionary effect of the pharmaceutical patent system and the marketing
strategies of the pharmaceutical invention for profit which results in inaccessible and
unaffordable pharmaceutical products, and which leads to the impacts on human health.
Professor Carlos M. Correa agrees that TRIPS Article 27.2 is a sub-provision of public order and

morality, but it does not provide grounds to refuse the application of a patent system to

pharrnaceuticals.220

Moreover, in TRIPS Article 27.3, member states may also exclude patentability from

diagnostic, therapeutic and surgical methods for the treatment of human and animals, plants and
animals other than micro-organisms, and essential biological processes for the production of
plants or animals other than non-biological and microbiological processes. However, members

shall provide for the protection of plant varieties either by patent or other effective sui generis

systems, or the combination thereof.

TRIPS Article 28, Article 30 and Article 33 confer on the patent owner exclusive rights for
‘ - at least 20 years, but subject to exceptions. The product patent owner has the right to prevent
-~ third parties from making, using, offering for sale, selling or importing these products without
- his consent. The process patent owner has the right to prevent third parties without consent
from using the process, and from the acts of using, offering for sale, selling or importing for

these purposes the product obtained directly by that process. Additionally, the patent owner has

\

2

B Carlos M. Correa, Trade Related Aspects of IPR: A Commentary on TRIPS Agreement, P.289, Oxford University
Tess, 2007
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the right to assign, or transfer by succession, the patent, and to conduct licensing contracts.

WTO member states are bound by the WTO laws as a single package when they become

members. Each WTO member state is required to provide patent protection for all inventions in

any field of technology by fully complying with the TRIPS agreements, with no different

treatment based upon the development status of the member states, only allowing transitional

arrangements for states in Article 65 and Article 66.%!

In the case of pharmaceutical patent, generally, new members joining WTO after 1995 have

agreed to fully comply with TRIPS as soon as they join. For developing countries not
providing product patents in pharmaceutical products, a transition period in which to comply was
extended from January 1, 2000 through January 1, 2005. The transitional period had a big
impact on developing countries, including India, Brazil, South Africa, Thailand and Egypt,

which are most important producers of the pharmaceutical products still under patent protection

in other developed countries.

Least-developing countries were given a transitional period until January 1, 2006. It was
later agreed by members on November 30, 2005 to extend the deadline for patent protection for
Pharmaceutical products until January 1, 2013, or the date a country is no longer considered a
least-developing country, whichever occurs first. The Doha Declaration on TRIPS and Public

Health extended the deadline for least-developing countries to fully comply with the patent

WTO TRIPS, 1994, Article 65 Transitional Arrangements, available at

\“L//Www wto.int/english/docs_e/legal e/27-trips.pdf (last accessed on March 19, 2009) and

b WTo, TRIPS, 1994, Article 66.1 Least Developing Country Members, available at
Atp://www, wto. int/english/docs_e/legal_e/27-trips.pdf (last accessed on March 19, 2009)
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protection in pharmaceuticals until 2016.

3,2.3 Parallel Import/Grey Market and Exhaustion of Rights 222

parallel import/grey market goods are product sold by the patent owner or with the permission of
the patent owner more cheaply in one country and imported and sold into another country
without the patent holder’s permission. Though it is an unauthorized distribution of a good or
service, such goods are not illegal per se, and are not considered counterfeit, but they are an
unauthorized exportation, which may create problems when traded beyond borders. The
parallel importation of pharmaceutical products was one of the major issues in accessibility and

affordability of pharmaceutical products.

Applying the legal principle of “exhaustion” to parallel imports is important here, because
once a protected product has been sold, the patent holder generally has exhausted his right to
control the product. There are three exhaustion schemes: national, regional and international.
Under a national exhaustion scheme, the exclusive right is exhausted when the product is sold
under the authority of the right holder. In a regional exhaustion scheme, the effect of

- exhaustion extends beyond the borders to other countries which have agreements.

The most complicated issue arises in the situation of exhaustion in the international scheme,

when the pharmaceutical products are involved in the parallel trade from one country into
: another with no agreement between the countries. Pharmaceutical industries, especially

ransnatjonal pharmaceutical corporations, argue that the prevalence of grey market

~———

30231 Grey market is different from black market, which involves the distribution of product or service that is illegal
1stribute.
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pharmaceuticals reduces their profits and has adversely affected the R&D of new drugs and
sustainable price controls as well as the administrative regulation to ensure the safety of the
pharmaceutical products. State governments, public health administrations and patients will
puy the pharmaceutical products from the cheapest available source.  Grey market
pharmaceutical products thus increase the accessibility and affordability of pharmaceuticals.
Therefore, some countries still allow parallel importing of pharmaceuticals. On this issue, each
WTO member state has different laws and regulations on whether they allow parallel

importation.

6223, which states the

TRIPS has addressed this issue in a specific provision in Article
exhaustion of right: “[f]or the purpose of dispute settlement under this Agreement, subject to the
provisions of Art 3 and 4 nothing in this Agreement shall be used to address the issue of the

exhaustion of intellectual property rights.” This language provides that TRIPS simply does not

deal with the issue of parallel importation, except for those overlaps with the violation of

| national treatment and most-favored-nation treatment which can raise the issues of exhaustion of

intellectual property rights in the WTO dispute mechanism. It is up to each member’s
discretion whether or not to have a national exhaustion regime, under which right holders can
take action against parallel imports, or an international exhaustion regime, under which they

Cannot take action against parallel imports.

The current practice of parallel importation depends on the national law of each country.

: :’ Some countries allow parallel importation if the products are sold domestically and then sold into

. ———
m
WTO, TRIPS, 1994, Article 6, available at
Www.wto.org/english/docs_e/legal_e/27-trips.pdf (last accessed on March 19, 2009)
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foreign markets only by the consent of the patent holder. Other countries have adopted the

theory of ‘implied license,” that a purchaser of the pharmaceutical products has an implied
license from the patent holder for reasonably contemplated purposes. Exhaustion of rights is

presumed if the patent holder abstained from imposing restrictions in the original sales

224
contract.

3.2.4 TRIPS Exceptions/Flexibilities

TRIPS requires minimum standards for IPR protection, but at the same time offers flexibilities to
WTO member states as the result of compromise during the negotiation. During the negotiation
of TRIPS, several exceptions and flexibilities were established in order to balance the private
interests by offering incentives for R&D and the public interest in accessibility and affordability

of inventions. In addition, the use of the exceptions/flexibilities cannot unreasonably prejudice

the legitimate interests of the patent owner and the legitimate interests of third persons.

TRIPS Article 30 states that
[m]embers may provide limited exceptions to the exclusion rights conferred by a patent,
provided that such exceptions do not unreasonably conflict with a normal exploitation of the

patent and do not unreasonably prejudice the legitimate interests of the patent owner, taking
account of the legitimate interests of third parties.”

The wording of the flexibilities was general, which reflects the difficult compromise during the
hegotiation of this provision. According to Article 30, referred exceptions must be ‘limited,’
‘not unreasonably conflict with a normal exploitation of the patent,” ‘not unreasonably prejudice

» the legitimate interests of the patent owner,” and ‘[take] into account the legitimate interests of

24
Carlos M. Correa, Trade Related Aspects of IPR: A Commentary on TRIPS Agreement, P.82-83, Oxford

: lzlsniVerSity Press, 2007
WTO, TRIPS, 1994, Article 29 Exceptions to Rights Conferred, available at

\WWW-Wto.org/english/docs e/legal _e/27-trips.pdf (last accessed on March 19, 2009)
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third parties.’

In TRIPS Article 30, the most relevant flexibilities to the pharmaceutical products are the
legitimate acts done privately and for a non-commercial purpose; use for experimental or
teaching purposes; seeking regulatory approval for marketing before the expiration of the patent

(usually refers as BOLAR exceptions); and compulsory licensing.?¢

The experimental exception is to permit a person to invent, perform, test or improve on the
existing pharmaceutical patented product. In the US, the experimental exception is only
allowed without authorization from the pharmaceutical patent owner when it is limited to
scientific purposes. In Europe or other countries, the experimental exception is even allowed
for commercial purposes. By contrast, many developing countries have not explicitly referred

to this exception.227

The regulatory exception, usually called the ‘BOLAR exception’ or ‘early working
exception,’ is another exception for pharmaceutical products which allows the exceptional use of
patented pharmaceutical products for regulatory purposes, mostly by the generic pharmaceutical
companies for the purposes of obtaining market approval before the patent expires so they will
be able to put their products into the market as soon as the patent expires. In order to
compensate the loss of the exclusion rights of years due to the administration process for

‘Pharmaceutical products, the original pharmaceutical patent could be extended up to five years

2 Carlos M. Correa, Trade Related Aspects of IPR: A Commentary on TRIPS Agreement, P.302-303, Oxford

g;liversity Press, 2007
Carlos M. Correa, Trade Related Aspects of IPR: A Commentary on TRIPS Agreement, P.304-305, Oxford

University Press, 2007
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from the time they processed their products for market approva

Many countries have adopted this ‘BOLAR’ concept into their national laws to benefit the

consumers, who are able to purchase accessible and affordable pharmaceutical products from

genetic drug companies as soon as the patent expires.

Compulsory licensing is another exception/flexibility related to pharmaceutical products.
The term of ‘compulsory licensing’ is not used in the TRIPS provisions. TRIPS Article 31, Other
Use Without Authorization of the Right Holder, describes the application of compulsory
licensing as “[w]here the law of a Member allows for other use of the subject matter of a patent

without authorization of the right holder, including use by the government or third parties

authorized by the government.”* In other words, compulsory licensing is one of the uses under

2 Carlos M. Correa, Trade Related Aspects of IPR: A Commentary on TRIPS Agreement, P.304-305, Oxford
University Press, 2007

The exception is called after a US case of Roche Products Inc v. BOLAR Pharmaceutical Co, which US court denied
BOLAR’s right to use of the pharmaceutical product for the purpose to obtain FDA approval process before the
patent expiry of the patent. This issue was settled in a later US Drug Price Competition and Patent Term Restoration
Act, 1984, which allow the non-patent owner, usually generic drug companies to use of the patented pharmaceutical
product for the purposes of initiation of procedures for the marketing approval from FDA before the patent expired.
Generic drug companies then can place their product into the market as soon as the patent expired. In the
tompensation of the lost patent term protection of the patented pharmaceutical product, the patent protection for the

gzrgiginal patent owner could be extended up to five years.
WTO, TRIPS, 1994, Article 31 Other Use Without Authorization of the Right Holder, available at

Yww.wto.org/english/docs_e/legal_e/27-trips.pdf (last accessed on March 19, 2009)

Where the law of a Member allows for other use- of the subject matter of a patent without the

authorization of the right holder, including use by the government or third parties authorized by the
government, the following provisions shall be respected:

(b) such use may only be permitted if, prior to such use, the proposed user has made efforts to obtain
authorization from the right holder on reasonable commercial terms and conditions and that such efforts have
Dot been successful within a reasonable period of time. This requirement may be waived by a Member in the
Case of national emergency or other circumstances of extreme urgency or in cases of public noncommercial
use. In situations of national emergency or other circumstances of extreme urgency, the right holder shall,
Devertheless, be notified as soon as reasonably practicable. In the case of public non-commercial use, where
the government or contractor, without making a patent search, knows or has demonstrable grounds to know
that a valid patent is or will be used by or for the government, the right holder shall be informed promptly;
. (¢) the scope and duration of such use shall be limited to the purpose for which it was authorized, and in the
| Case of semi-conductor technology shall only be for public noncommercial use or to remedy a practice
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Article 31 when the government allows the use of the patented invention without the patent

holder’s permission or authorization under some conditions for protecting the patent right

holder’s interest.

The concept of compulsory licensing is aimed at striking a balance between the rights

holder and the user. Compulsory licensing is used to promote the accessibility and affordability
of pharmaceutical products and to offer incentives for R&D in pharmaceutical products.

Compulsory licensing of pharmaceutical products is only applicable when several conditions are

met.

The person or company must first make efforts to obtain voluntary licensing under

reasonable commercial terms; if it fails with reasonable efforts within a reasonable period of time,

then the person or company can pursue compulsory licensing, " limiting the scope, duration and

use of the authorization®' to domestic markets only.?? If a compulsory license is issued,

- adequate remuneration must still be paid to the patent holder.***

determined after judicial or administrative process to be anti-competitive;
(D) any such use shall be authorized predominantly for the supply of the domestic market of the Member

authorizing such use;
(k) Members are not obliged to apply the conditions set forth in subparagraphs (b) and (f) where such use is

‘Permitted to remedy a practice determined after judicial or administrative process to be anti-competitive. The
Deed to correct anti-competitive practices may be taken into account in determining the amount of
Iemuneration in such cases. Competent authorities shall have the authority to refuse termination of
authorization if and when the conditions which led to such authorization are likely to recur;

® WTO, TRIPS, 1994, Article 31 (b), available at

\;’gr'W.wto.org[english/docs ef/legal e/27-trips.pdf (last accessed on March 19, 2009)

WTO, TRIPS, 1994, Article 31 (c), available at

\mNW-Mo.org[english/docs e/legal e/27-trips.pdf (last accessed on March 19, 2009)

WTO, TRIPS, Article 31 (f), available at

BW\;NW-Wto.org[english/docs ¢/legal _e/27-trips.pdf (last accessed on March 19, 2009)

WTO, TRIPS Atrticle 31 (h), available at

;, Www.wto.org/english/docs_e/legal_e/27-trips.pdf (last accessed on March 19, 2009)
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However, the pre-requisite of first attempting to get voluntary license may be waived
temporatily in the situations of national emergency, other extreme urgent conditions, public
pon-commercial/government use, or anti-competitive practices. However, in emergency and
urgency conditions, the patent holder must still be notified as soon as is practicable. In the case
of public non-commercial or government use with knowledge of a valid patent, the government

or contractor should inform the right holder promptly.23 4

3.2.5 Concluding Summary

The global patent regime in TRIPS has opened the door to patent protections for the
pharmaceutical industry. TRIPS introduces norms and standards for all member states to follow.
Though the norms and standards will be monitored and enforced by the WTO dispute settlement
mechanism, the application is difficult and the effects of the patent system to pharmaceuticals

have impacted the accessibility to affordable pharmaceutical products.

3.3 TRIPS Issues in Pharmaceutical Products

WTO member states, especially states with no patent protection for pharmaceutical products,
were concerned about the accessibility of affordable pharmaceutical products during the TRIPS
negotiation. However, in order to join the WTO and take advantage on the free trade agreement
to promote their domestic economies, WTO member state has to agree to be bound by TRIPS.
As a compromise based on those concerns, the negotiation included a balancing principle for the
protection of intellectual property rights which is reflected in TRIPS Article 7, with the goal that

TRIPS can balance the interests.

® WTO, TRIPS Article 31 (b), available at

Www.wto.org/english/docs_e/legal_e/27-trips.pdf (last accessed on March 19, 2009)
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TRIPS Article 7 states® R

The protection and enforcement of intellectual property rights should contribute to the
promotion of technological invocation and to the transfer and dissemination of technology, to
the mutual advantage of producers and used of technological knowledge and in a manner
conducive to social and economic welfare, and to a balance of rights and obligations.

TRIPS Article 7 spells out that the object of TRIPS is to balance both rights and obligations
of the inventors and users of technological knowledge in a manner conducive to social and
economic welfare. TRIPS tries to strike a balance between encouraging creation and invention
and the interests people have in accessing the intellectual property. Several TRIPS flexibilities

were offered to balance these interests during the negotiation; nevertheless, the application of

flexibilities to pharmaceutical products has proven difficult.

3.3.1 Exclusive Effect of Patented Pharmaceutical Products
Tracing its history, the concept of intellectual property has shifted in the twentieth century from a
“privilege” to a “right.” In the old patent system, it was recognized as a “grant of privilege”

2% The later shifting from

and the sovereign states had the discretion to determine the grant.
“privilege” to “right” changed the formal concept and left the sovereign states obligated to

recognize these protections as a right, and the shifting character of the patent system increases

- the tension between competition and rights.

The patent system has often been criticized for its exclusive character. The exclusive

s WTO, TRIPS, 1994, Article 7, available at

3 \http /www,wto.int/english/docs_e/legal_e/27-trips.pdf (last accessed on March 19, 2009)

E ® Susan Sell, Private Power, Public Law: The Globalization of Intellectual Property, P.5, Cambridge University
L ress, 2003
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aspect of patent protection especially affects pharmaceutical products. The term monopoly237

might not really apply to the patent system, but the nature of the pharmaceutical products, which
is very different from that of other industrial property, makes the patented pharmaceutical

products more exclusive than other industrial property.

This is because every pharmaceutical product is unique and not replaceable by other
products, and sometimes it is the uniqueness and inability to be replaced which makes its use a
life or death decision for the patient. Product differ from others in their pathology, chemical
reactions, and suitable intake for patients. Due to the patent protections given to
pharmaceutical products, many new pharmaceuticals are still under patent protection, and the

8

pharmaceutical companies make every effort to extend that protection®®. The new

pharmaceuticals are deemed to be more effective in one way, so are construed as better than

® Not only the physicians but also patients are hoping to have more

existing products.”
effective treatments, but because of the cost and inaccessibility of the pharmaceutical products,
physicians and patients are excluded from access to the products and choose other products, or

give up treatment.

57 Philip Grubb, Patent for Chemicals, Pharmaceuticals and Biotechnology: Fundamentals of Global Law Practice

and Strategy, 4™ Ed., P.7, Oxford University Pres, 2005

Philip Grubb points out that, monopoly should not be used to patent system because patent as a new invention,

Cannot take any right from public which public previous had.

" Carlos M. Correa, ‘Protection and Promotion of Traditional Medicine implications for Public Health

In Developing Countries’, P. 111, 2002

%QMWW.southcentre.org/index.nhp?option=com content&task=view&id=74&Itemid=67 (last accessed on March
, 2009)

This dilemma is particularly serious in the area of public health, as increased prices mean reduced access to

glgedicines which in some cases determines life or death.

Patent expired pharmaceutical products, or so called generic drugs, are more accessible compare with the drugs
still under the patent protection in the term of affordability. But most of the patented drugs are newer drugs (which
are created or invented recently), and most of the time, more effective drugs. In most of the criticism on the
Unaffordable and inaccessible of pharmaceutical products, patients are really in hush needs for patented drugs mostly,
but not for the generic drugs. And those patented drugs may cure or decrease the pain for the new disease, SARS,
AIDS or cancer. However, these drugs are all still under patent protection, in other words, still very expensive.
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The protection of the patent system does create exclusive effects, but it is also the temporary

exclusive character which gives the incentives to investment. Cornish also agrees that “the
exclusive rights to prevent other people from doing things are at least monopolistic in a legal
sense, if not necessary in an economic one.”  Sell also points out that intellectual property rights
per se do not constitute a monopoly, but the effect of the application of the exclusive rights raises
monopoly power in a form of monopoly rent to the innovator. The patent right owners have the

opportunity to raise the price.m

The use of the patent system to foster R&D in new drugs and balance the access of

medicine has becomes an important task. With no effective patent protection and enforcement,
pharmaceutical companies would be unable to insure their investment and unwilling to spend
capital to do R&D; without ongoing R&D, fewer new drugs will be created and invented.
However, many consumers and patients cannot afford the pharmaceutical products, and are
forced to buy gray market medicine or counterfeited medicine. The gray market and
counterfeited pharmaceutical products might be much cheaper, but some of the products might

not have the same ingredients and some of the ingredients might damage the health. Moreover,

the grey market pharmaceutical products are not examined by the Food and Drug Administration,
and there is little consumer protection if damages occur. Therefore, there has to be a balance

between the enjoyment of the right and the fair application of the right.

2
0 _Susan Sell, Private Power, Public Law: The Globalization of Intellectual Property, P.13-14, Cambridge
University Press, 2003
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3.3.3 The Use of TRIPS Flexibilities: DOHA Declaration on TRIPS and Public Health and Later
Development

_ Due to the need to clarify the use and interpretation of TRIPS flexibilities as it relates to the goal

for the citizens of WTO member states to benefit from increased opportunities and welfare®! the

DOHA Declaration on TRIPS had stepped forward to settle some important parts of the TRIPS at

the DOHA Ministerial Conference in 2001 in recognition that “...no country should be prevented

from taking measures for the protection of human, animal or plant life or health or of the

environment.. o2

In the DOHA Declaration, members adopted a separate declaration on TRIPS and Public

> The WTO member states agreed on the need

Health in recognition of the public problems.24
for and the importance of implementing and interpreting TRIPS’ role in supporting public health.
The WTO members also recognized that intellectual property is important to the development of
new medicines, but at the same time, they were also concerned about the effects on the prices of
pharmaceutical products. It was agreed that TRIPS does not and should not prevent members
from taking measures to protect public health. It was affirmed that TRIPS should be interpreted
and implemented in a manner supporting members’ right to protect public health, and in

particular to promote both the access to existing medicines and the creation of new medicines for

all 24

241 WTO, Doha Declaration, 2001, Paragraph 2, available at

\;’:’;NW.wto.int/english/thewto e/minist_e/min01_e/mindecl_e.pdf (last accessed on March 19, 2009)
WTO, Doha Declaration, 2001, Paragraph 6, available at

\XSWW.Wto.int/english/thewto e/minist_e/min01_e/mindecl_e.pdf (last accessed on March 19, 2009)
WTO, Doha Declaration, 2001, Paragraph 17, available at

\mWW. -Wto.int/english/thewto_e/minist_e/min01_e/mindecl_e.pdf (last accessed on March 19, 2009)
WTO, Declaration on the TRIPS Agreement and Public Health, 2001, available at

: Www.wto.int/english/thewto_e/minist_e/min01_e/mindecl_trips_e.pdf (last accessed on March 19, 2009)
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Some of the TRIPS flexibilities have been clarified. Each member has the right to grant
compulsory licenses and is free to determine the grounds for granting such licenses, including
what constitutes national emergency or other extreme urgency. Moreover, the issue of parallel
importing in exhaustion was also affirmed in that each member state is free to determine the
scope of exhaustion of rights and exhaustion of rights decisions cannot be challenged under the
WTO dispute panel unless the issue is subject to the MFN and national treatment provisions of
TRIPS Article 3 and Article 4. The transitional period was extended for the least developed

countries until 2016.

The remaining question was how to promote accessibility to existing pharmaceuticals by

adopting TRIPS flexibilities regarding compulsory licenses for countries that do not have the

manufacturing ability to produce pharmaceutical products and offer them domestically.

This issue was partially resolved on August 30, 2003, when the General Council decided to
allow countries with no manufacturing capacity to import patented pharmaceutical products from

. . . . " 24
other countries under compulsory licenses provided certain conditions were met.**

TRIPS Article 31 (£)**, “the compulsory licensing for domestic supply only” provision will
be waived by application of the August 30, 2003 decision to the extent that the production of

pharmaceutical products and export to eligible importing countries.

s WTO, Implementation of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health,

Decision of the General Council of 30 August 2003, 2003, available at

\;’XGWW.wto.int/english/tratop e/trips_e/implem_para6_e.htm (last accessed on March 19, 2009)
WTO, TRIPS, 1994, Article 31 (f), available at

ht tp://www.wto.int/english/docs_e/legal e/27-trips.pdf (last accessed on March 19, 2009)
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The decision contains three waivers. First, the exporting countries’ obligations to supply
the compulsory licensed pharmaceutical products to domestic use only are waived. Second, the
importing countries’ obligations for remuneration to the patent holder are waived. Exporting
countries will pay the remuneration. Third, exporting constraints are waived for developing

countries, so they can export within a regional trade agreement. >’

The application of the August 30, 2003 decision is that the eligible importing countries have
to provide notification to the TRIPS Council of information of the specific names and quantities
of the pharmaceutical products and the exporting countries which have been issued compulsory
licenses, regarding the specific requirements by the importing countries and the distinguishable
features of exporting compulsory licensed-pharmaceutical productions from the original patented
pharmaceutical products. The importing and exporting country governments are also required
to post all the information on the designated website®*® on which the licenser will post additional
information, such as the quantities being supplied to each destination and the products’
distinguishing features, in order to prevent these pharmaceutical products from being diverted

249

into the wrong markets. The posting on the webpage is an informational notification to other

member states of the use of the “paragraph 6” system; WTQO’s approval is not required.

w WTO, TRIPS and Pharmaceutical Patents, 2006, available at

Www.wto.int/english/tratop_e/trips_e/factsheet_pharm00_e.htm (last accessed on March 19, 2009)
During the time for Aug 30 2003’s decision, at least half of the WTO member states were categorized as developing
Cguntries at that time.

WTO, TRIPS and Public Health: Dedicated Webpage for Notification, available at

Www.wto.int/english/tratop_e/trips_e/public_health e.htm (last accessed on March 19, 2009)
This webpage is dedicated for notification of the 30 August 2003’s decision for members using the Doha “Paragraph

264’; system for using compulsory licensing of pharmaceutical products.
WTO, Implementation of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health,
Decision of the General Council of 30 August 2003, 2003, available at

Www.wto.int/english/tratop _e/trips_e/implem_para6_e.htm (last accessed on March 19, 2009)
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When a compulsory license is granted under the “paragraph 6 system,” adequate

2% shall be paid to the exporting member,

remuneration in accordance with TRIPS Article 31 (h)
taking into account the economic value to the importing member. The remuneration of the
pharmaceutical products shall be waived by the eligible importing member to the patent owner

21 In this case of two compulsory

when the remuneration is paid by the exporting member.
licenses, it is suggested that double payment to the patent right holder be avoided by considering
that the potential importing member is usually short of resources; therefore, it is preferable for

the exporting member to make payment of the adequate remuneration, taking into account the

economic ability of the importing member. >

All WTO member countries are eligible to import under this decision, but 23 developed
countries are listed in the decision as announcing voluntarily that they will not use the system to
import.”*> Another 10 countries about to join the EU said they would only use the system to
import in national emergencies or other circumstances of extreme urgency, and would not import
once they had joined the EU.*** Additionally, 11 countries said they would only do so in national

. . 2
emergencies or other circumstances of extreme urgency. 3

o WTO, TRIPS, 1994, Article 31, Other Use of the Authorization of the Right Holder, available at

Lpﬂvww wto.int/english/docs_e/legal_e/27-trips.pdf (last accessed on March 19, 2009)
Bl WTO, Implementation of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health,
Decision of the General Council of 30 August 2003, 2003, available at
V;’;NW.wto.int/english/tratop e/trips_e/implem_para6 e.htm (last accessed on March 19, 2009)

Katharina Gambharter, Access to Affordable Medicines: Developing Responses under the TRIPS Agreement and
EC Law, P.192-193, Springer , 2004

Australia, Austria, Belgium, Canada, Denmark, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Japan,
{«Jléxembourg, Netherlands, New Zealand, Norway, Portugal, Spain, Sweden, Switzerland, United Kingdom and the
* As to the countries are Czech Republic, Cyprus, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovak
gepublic and Slovenia.

As to the countries are Hong Kong China, Israel, Korea, Kuwait, Macao China, Mexico, Qatar, Singapore,
Chinese Taipei, Turkey, and United Arab Emirates.
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The August 30, 2003 decision created the so called “paragraph 6 system” which was later
incorporated into the amendment of the TRIPS in 2005.%¢  Several workshops to help officials
of WTO member states learn about the use of patent flexibilities for the health purposes have

been held Geneva since 2005.%%7

Canada is the first member state to notify the Council of Information of its use of the special
provisions of the paragraph 6 system’s compulsory license to export patented pharmaceutical

products to Rwanda in 200728

The Doha Declaration and the August 30, 2003 decision did confirm the public health
concepts and solve some technical problems regarding the application of the TRIPS flexibilities;

however, these are difficult in practice.

3.3.4 TRIPS, Traditional Medicine (TM), Traditional Medical Knowledge (TMK), Vaccines and
New Pharmaceutical Technology

As previous mentioned, most of the TRIPS patent-related provisions were adapted from WIPO

and other IPR conventions, especially designated to apply to industrial property. In

pharmaceutical products, the application fits properly with the new chemical compound entities

Pharmaceutical products, but there are problems when applying one system to various

Pharmaceutical products, including TM, TMK, vaccines, and new pharmaceutical technology,

6 WTO, Amendment of the TRIPS Agreement, 2005, available at

\;’;’WW wio.int/english/tratop_e/trips_e/wtl641_e.htm (last accessed on March 19, 2009)

WTO, 3" Geneva Workshop Helps Officials Use Health Patent Flexibilities, 2007, available at
WWW wto.org/english/news_e/news07 e/trips_wp_7dec07_e.htm (last accessed on March 19, 2009)

WTO Patent and Health: WTO Receives First Notification Under “Paragraph 6” System, 2007, available at
Www.wto,org/english/news_e/newsQ7 e/public_health _julyQ7 e.htm (last accessed on March 19, 2009) and
WTO, Canada is First to Notify Compulsory License to Export Generic Drugs, 2007,
Www.wto,int/english/news_e/news07_e/trips_health notif oct07_e.htm (last accessed on Dec 3, 2008)
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due to the different nature of these pharmaceutical products.

The protection of TM and TMK has been a very difficult issue for TRIPS. The main
problem is that the patent system is designated to protect novel invention, whereas the TM and

TMK are old wisdom from traditions. The current concept of IPR is not applicable to TM and

TMK.

First, there is the composition issue: there are varieties of forms of TM. 90% of TM is
composed of biological ingredients, including plants and animal parts, as well as minerals. The
natural materials may be made and used in their original wild form or processed into
preparations or mixtures. In this context, intellectual property right protection for products
based on generic resources may pose problems, because the natural materials are usually not
patentable, though depending on national law, some countries do allow patents on the discovery

of natural materials.>*®

Also, TM and TMK encompass great varieties of methods for diagnosis and treatment,
including physical, mental and spiritual therapies. The treatment and diagnosis methods are not
patentable in most countries, and many countries do not even apply patent law to intangible

mental and spiritual therapies.

259

WTO, TRIPS, 1994, Article 27.3 (b), available at
h ttp.// www.wto.int/english/docs_e/legal_e/27-trips.pdf (last accessed on March 19, 2009)

A_llows governments to exclude some kinds of inventions from patenting, i.e. plants, animals and “essentially”
biologjcal processes (but micro-organisms, and non-biological and microbiological processes have to be eligible for
¢ Datents). However, plant varieties have to be eligible for protection either through patent protection or a system

f Created specifically for the purpose (“sui generis”), or a combination of the two.
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Secondly, the ownership or possession rights to TM/TMK pose an additional problem.
without the prior consent of the owner/holder of the TM/TMK, the appropriation will be
piopiracy. However, by its nature most TM/TMK may be possessed by individuals without

_ others’ contributions, or by people’s knowledge collectively possessed and asymmetrically
distributed among individuals within a group, even though such individuals may not be aware

that others share the same knowledge.

TM is usually developed and held collectively, and often the original holders of the TM
inventors are not determinable. Sometimes, this knowledge may be kept as confidential and
passed to certain people or certain classes of people within the group, and may be accessed by

restrictions; some of the knowledge may be shared with others, and become public domain.

By contrast, the current patent law seeks to protect one or a small discrete number of
inventors. Determining who is legally entitled to the right of TM/TMK or the use of genetic
resources can be a difficult task. Some of the generic resources, TM, and TMK have been
transferred from the countries of origin by the trade of goods, the movement of people,

colonization and war, and even globalization.

Moreover, most TM/TMK has been disclosed in written or oral forms and widely used,
documented or researched for generations. It does not fit the novelty requirement in the current

concept of patent system.

One major problem with the development of TM is that most of the TM/TMK relies on
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living traditions rather than upon second-hand accounts of the value and use of certain methods
or treatments. Upon the lack of conservation, some of the generic resources have become scarce

or disappeared entirely. This makes protection and development of TM/TMK more difficult.

The United Nations Convention on Biological Diversity (CBD) in 1992 was the first
convention recognizing the need for international cooperation towards the important goal of
conservation and the sustainable use of biological diversity for meeting the needs for food, health
and the future. Member states started trying to set up principles defining these bio-resources as
the sole property of sovereign states, which should have the freedom to use and trade them, but

in a sustainable manner to prevent destruction, extinction, or alienation of biological resources.

CBD Article 8 (j)*®° states as its goal the in-situs conservation and protection of traditional
knowledge. It also provides a scheme for granting incentives at the local level to encourage
indigenous and local communities to have rights to knowledge, innovations and practices,
subject to national legislation. State governments must provide participatory mechanisms for
| the exercise of these rights so that communities can share the benefits from the
commercialization of their resources.

5261

Regarding access to biological resources, CBD Article 157, Access to Genetic Resources,

0 Convention on Biological Diversity, Art 8 (j), 1992, available at
hitp://www.cbd.int/convention/articles.shtm]?a=cbd-08 (last accessed on March 19, 2009)

4 Eﬁch Contracting Party shall, as far as possible and as appropriate...

_U) Subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices of

= ndigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use
E Ofbiological diversity and promote their wider application with the approval and involvement of the holders of such
. “Nowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization
gsf; such knowledge, innovations and practices.

Convention on Biological Diversity, Art 15, 1992, available at
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establishes property rights, from open access to materials at the international level, to a common

property resource at the national level, for genetic resources. Sub-provisions of Article 15

provide the designing mechanisms to regulate access.

Though CBD has provided some legal recognition for traditional knowledge, there are

62 The major problem of CBD is that the provisions impose a

problems with its provisions.’
weak, fragile obligation on the proprietors, mostly pharmaceutical companies, to ensure the
exchange of genetic resources and the associated traditional knowledge are acquired under the
auspices of the Convention with payment of guaranteed equitable returns. The convention
lacks contextualization to local eco-political circumstances and its integration across local,

63

regional, commercial and environmental frontiers has been lax.?*> The lack of clarity of the

http://www.cbd.int/convention/articles.shtml?a=cbd-15 (last accessed on March 19, 2009)

2 padmashree Gehl Sampath, Regulating Bioprospecting: Institutions for Drug Research, Access, and
Benefit-Sharing, P. 36, United Nations University Press, 2005

CBD Article 8(j) calls for respect, preservation and maintenance of traditional knowledge that is associated to
biodiversity at the national level and contains an obligation to support and further advance TK in the context of
conserving biological diversity. It does not contain a legal basis for creating individual rights nor any legal
protection in the sense of establishing-exclusive, enforceable proprietary rights over the traditional knowledge.
Though CBD has recognized TK and provided mechanisms and broad-based measures on biological diversity, it
does not specifically prioritize the measures nor does it provide details, thus leaving member states with a lot of
flexibility to implement its framework.

Moreover, the CBD embodies the concept of benefit sharing in both general and specific ways through several
Provisions, but there are still big gaps in between. Although countries will be compensated for the use of genetic
Tesources, the Convention does not codify the relationship between the generation of revenues through such
activities and biodiversity conservation in a direct way. Secondly, the Convention does not define “appropriate”
Compensation for the use of genetic resources. Lastly, though specific forms of benefit-sharing are mentioned, the
Convention does not provide guidelines as to which form of benefits should be shared under what circumstances,
Wl}iCh leave a lot of rooms for countries to deliberate amongst themselves and Sohpia Twarog and Promila Kapoor
edited, UNCTAD, Protecting and Promoting Traditional Knowledge: Systems, National Experiences and
International Dimensions, P, 99, 2004

¥Ww.unctad.org/en/docs/ditcted 10 en.pdf (last accessed on March 19, 2009)

Another major difficulty in CBD and so do to other international treaties lies in the fact that, CBD obligations bind
States as contracting parties but confer no rights and obligations on private entities such as research institutes,
Pharmaceutical companies and indigenous communities and without specific and effective national laws and
Tegulations, governments have little power to enforce the provisions in the Convention. Currently, the access and
benefit sharing left to contracts between the bioprospectors, mostly firms and scientific institutes, and public
Athorities in the sources countries. This contractual approach has several disadvantages which against the original
Burpose of the Convention.

Padmashree Gehl Sampath, Regulating Biopropecting: Institutions for Drug Research, Access, and
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terms in CBD and the diverse political ambitions of member countries has led to reduced

264

implementation of the provisions. The biodiversity issues are made even more complicated

due by the relationship between TRIPS and CBD.

In the case of vaccines, vaccines may be protected by patent, trade-secret/know-how, or

265

undisclosed information. The traditional way to patent vaccines is by patenting the vaccine

itself in the form of organism with specific modification; antigen by the sequence, DNA, or

266 1n order to

purified form; or in conjugate, in the adduct, linkage method or carrier protein.
prolong the exclusive benefits of patents, just as with chemical pharmaceutical products, the
vaccine companies patent new vaccines using methods to extend the life of patents on vaccines
by patenting the expression system of organisms, the regulatory sequences, and the fusion
partners; the platform technology, such as DNA vaccines and vectors; other purification process;
the formulation in adjuvant, excipients, and process to boost up the immunogenicity, stability,

reactogenicity; and the delivery devices, such as nasal, aerosol, flapulette, patch or cartridge, to

provide efficient and comfortable drug delivery.267

There are several problematic issues in the application of TRIPS provisions to vaccines.

Beneﬁt -Sharing, P.3, United Nations University Press, 2005

* Padmashree Gehl Sampath, Regulating Biopropecting: Institutions for Drug Research, Access, and
Benefit-Sharing, United Nations University Press, P.45, 2005
“One of CBD’s problems lies in the way in which its worthwhile goals are to be implemented. They are vague,
ambiguous or impotent. As a result, it is very ambitious attempt to integrate ‘previously distinct policy goals’ in the
CBD is on the verge of a failure. Key provisions such as Article 8 (j), Article 15 and Article 16 are being used out of
Context and in isolation from the rest of the Convention. Many of reasons lie in the politics that divide
genetic-resource-rich source (yet developing) countries and technology-rich (but developed) countries.”

The knowhow/trade secret and undisclosed information have problems on how to securely protect the IPRS
durmg transfer of technology.

WHO, Martin Friede, ‘IP Parameters to Vaccines’, 2004, available at
;‘6’7WW who.int/inteilectualproperty/events/en/WHO- Frlede pdf (last accessed on March 19, 2009)

WHO, Martin Friede, ‘IP Parameters to Vaccines’, 2004, available at
Www.who.int/intellectualproperty/events/en/ WHO-Friede.pdf (last accessed on March 19, 2009)
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WTO member states have different views on vaccines with regards to TRIPS. Some countries
pelieve vaccines are pharmaceutical products under TRIPS, but some countries do not treat
vaccines as pharmaceutical products under TRIPS.?®® Additionally troublesome, vaccines have
more biological substance than chemical compound pharmaceutical products. Vaccines either
involve live or killed bacteria, live attenuated virus, or genetically manipulated antigens.269 If
TRIPS allows biological substances to be covered by the patent system, it may be contrary to the

basic concept of patentable subject matter.?”’

Another issue involved is the ownership of the vaccine, since the vaccines are mostly
biological substances, and whether anyone is eligible to claim as the patent holder is an open
question. Dr. Jonas Salk was interviewed on the evening on April 12, 1955 when he announced
the development of a polio vaccine, as to the question of who owns the patent of the vaccine, he

responded, “Well, the people, I would say, there is no patent. Could you patent the sun?*""

3.3.5 Concluding Summary
Patent law is not incompatible with pharmaceutical products, but the application of the patent
system affects their distribution and supply. TRIPS was negotiated based on the balancing

principle, and also provides some balanced flexibilities, but some of the flexibilities are difficult

“* Dr. ss. Jodhav, ’Intellectual Property Rights & Vaccines in Developing Countries’, 2004, available at
Www.who.int/intellectualproperty/events/en/S.Jadhav.pdf (last accessed on March 19, 2009)
For example, Japan insisted that the Doha declaration about pharmaceutical products did not cover vaccines and
vaccine should not be included. However, EU agreed that vaccine were very much covered under pharmaceutical
Products. Sri Lanka argued strongly that vaccines were not part of the pharmaceutical sectors; therefore, Doha
dﬁegclaration should not apply to it. India argued that vaccine should be included in pharmaceutical sectors.

Dr. SS. Jodhay, ‘Intellectual Property Rights & Vaccines in Developing Countries’, 2004, available at
;%Nw.who.int/inte1lectualbronerw/events/en/s.J adhav.pdf (last accessed on March 19, 2009)

WTO, TRIPS, 1994, Art 27, available at '
\tglm://www.wto.int/english/docs e/legal_e/27-trips.pdf (last accessed on March 19, 2009)

Dr. SS. Jodhav, ‘Intellectual Property Rights & Vaccines in Developing Countries’, 2004, available at
Www.who.int/intellectualproperty/events/en/S.Jadhav.pdf (last accessed on March 19, 2009)
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to practice in reality. Additionally, it is difficult to apply the concept of patent provisions to other

pharmaceutical products, such as TM/TMK, vaccines, or other new technology.

3.4 Conclusion

The trade framework in global patent protection has progressed from preventing free riding to
providing incentives for R&D, and benefitting the population as a whole by allowing them to
enjoy the fruits of pharmaceutical science and technology. Applying global patent systems to
pharmaceutical products should further new innovation of drugs and promote the public health.
However, the application of the patent system has made it difficult to realize this goal due to the

conflicts between the accessibility and affordability of pharmaceutical products, lack of R&D in

diseases predominantly in developing countries, and in those pharmaceutical products which are
not fully protected under the current patent law system. The precious value of pharmaceutical
products and their unique function of preventing, curing and improving the health and life of
human beings must be taken into account, as the application of global patent systems is causing
impacts on human health and life. Health should not be jeopardized by money, but by applying
the global patent system, money has taken a dubious role in determining the bounds of the

human right to health.
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Chapter Four: Right to Health as a Basic Human Right

4.1 The Development of Human Rights

Human rights are the rights that every human being in the world posses irrespective of race,
religion, political belief, legal status, economic status, language, color, national origin, gender, or
ethnicity, and which are applicable to all individuals and groups on the basis of equality and
non-discrimination. Human rights are freedoms and entitlements that protect the inherent
dignity and equality of every human being. Professor Sompong Sucharitkul states that there are
at least three dimensions of legal order or systems in promoting, protecting and preserving
human rights as universal or global, regional or interregional, and internal or national.>”*  The
human rights norms were first developed at the national level, and then progressed towards the
international level. The international human rights principle and norms are the result of
negotiation and compromise among nation states, and were later embodied in international legal

instruments on various fundamental issues as minimum international standards.

The development of human rights has transitioned from civil and political rights to economic,
social and cultural rights. The civil and political rights are typically referred to as first
generation rights, whereas the economic, social and cultural rights are usually referred to as
second generation rights. Today, the development of human rights is moving towards new
dimensions, to the so-called third and fourth or later generations of human rights. This
classification®” scheme has been criticized as misleading, since a generation typically implies a

type of revolution in which a new generation is the offspring of another. The term “generation”

2 Sompong Sucharitkul, ‘A Multi-Dimensional Concept of Human Rights in International Law’, 62 Notre Dame L.
§3ev. 305, 1987

The human rights as been categorized into generations as first, second, third generation of human rights or even
forth generation rights recently.
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also suggests a hierarchy in international human rights norms, but the human rights norms are

universal, indivisible, interdependent, interrelated, co-existent and mutually supportive of each

wave of rights without hierarchy.

Nevertheless, the classification is still used for common understanding of different categories
of human rights. The classification of a generation of human rights describes different
categories of the human rights in terms of the time in which they developed. The
later-developed human rights remain indivisible, interdependent and interrelated to the previous

generations of human rights in the progressive steps to respect, fulfill and protect the rights.?™*

4.1.1 The Development of Human Rights in Nation States
These rights originated and were codified from the human rights protection in nation states

75

during the eighteenth and nineteenth centuries.>”> The developed substance of human rights at
p 8

the national level was later strengthened by a complementary international set of rules.

Accordingly, the civil and political rights are usually referred to as “negative” human rights
or civil liberties, which enjoin nation states to abstain from interfering with individual rights,
such as the freedom of security of person or freedom of speech. The civil and political rights

have been included in most of the constitutional texts since eighteenth century.?’®

m Christian Tomuschat, Human Rights: Between Idealism and Realism, P.2425, Oxford University Press, 2003

Without enjoying the right of the first generation, the human being would remain subject to the whims and fancies of

the rulers by whom he/she is confronted. Likewise, rights of the second generations, such as the right to social

Security, do not become superfluous on account of the emergence of rights of the third generation. On the contrary, it

may be said from the very outset that step by step, the next generation leaves the path of legal entitlement be

gescoming heavily enriched with political elements.

% Christian Tomuschat, Human Rights: Between Idealism and Realism, P.24~25, Oxford University Press, 2004
Christian Tomuschat, Human Rights: Between Idealism and Realism, P.24~25, Oxford University Press, 2004

he development of human rights which is originated or codified to nation level, for example, the Virginia

2
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From the beginning of the twentieth century, a number of rights have developed as another
class of fundamental rights in the constitution at a national level.”””  The economic, social and
cultural rights are usually referred to as “positive” human rights, which compel societies and

nation states to assume the responsibility for social questions and problems.

Governments have been charged to respect, fulfill and protect civil and political rights as
well as social, economic and cultural rights. Governments were more willing to commit
themselves to the civil and political rights and abstain from violating those rights. However, as
to the economic, social and cultural rights, due to available resources, nation states were more
reluctant to commit themselves to incorporating positive social welfare benefits into their
constitutions®’® because the steps of progression are not mandatory and there is no strong

infrastructure to ensure the development of rights.

4.1.2 International Development of Human Rights Norms

With the development of national human rights protection norms, nation states formed a
consensus on the necessity of codifying the human rights norms for a minimum international
human rights standard. The international human rights norms are protected by a variety of
methods, including international human rights treaties and instruments and customary

international law.

Declaration of Rights of 1776, first 12 Constitutional Amendment of United States, the Déclaration des Droits de
Homme et du Citoyen of 1789, Belgian constitution of 1831, which had a considerable influence on constitutional
gsvelopments.
Christian Tomuschat, Human Rights: Between Idealism and Realism, P.26, Oxford University Press, 2004
The Soviet Constitution of 1917 paved the way by setting a number of social and economic rights, and the German
“;eimar Constitution of 1919 are examples to entrenching furtherance new rights during the twentieth century.
Christian Tomuschat, Human Rights: Between Idealism and Realism, P.27~29, Oxford University Press, 2004
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Based on the trend of constitutional human rights development in nation states, the United
Nations embarked upon drafting international human rights instruments to strengthen human
rights norms. The UN first drafted the Universal Declaration of Human Rights (UDHR) in
1948 as a common standard of achievement for all peoples and nation states, and planned to
engage in negotiations for more human rights protections in depth. However, during the time
following the Second World War, due to the tension between the western and socialist countries,
there arose a question of whether to unite the civil and political rights and the economic, social
and cultural rights into one convention or let them remain as two sets of conventions. Moreover,
there was the question of whether the unity between the civil and political rights and economic

and social rights should be split into two or more separate pieces.

The western states and the socialist states insisted on their own standards, while the socialist

countries favored the inclusion of economic and social rights in the text first because of mistrust
of the civil and political rights, the western states insisted on the inclusion of civil and political

rights first while favoring non-inclusion of economic and social rights.279

The two sides tried to find ways to codify human rights protection in their list of priorities.
At the result, the two sides came up some concessions®*® for the International Covenant on Civil
and Political Rights (ICCPR) 1966 and its two Optional Protocols, and the International

Covenant on Economic, Social and Cultural Rights (ICESCR) 1966. The compromise between

::: Christian Tomuschat, Human Rights: Between Idealism and Realism, P.28, Oxford University Press, 2004
Christian Tomuschat, Human Rights: Between Idealism and Realism, P.28, Oxford University Press, 2004
he compromise sotution was much damaged to the socialist countries, but not the western countries. For the
Socialist countries, but accepting the civil and political rights which undermined the bases of the communist
g dICtatorships; for the west countries, no one was against providing the economic and social services to the
¥ Populations, but the problems remain on the essentially the legal method of regulation.
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the western states and socialist states has been criticized as one of the major political pitfalls
while the full recognition of the civil and political rights and the economic and social rights

' The two

remained unchanged until the definitive adoption of the two Covenants. 28
international covenants together with the UDHR formed into the so-called “International Bill of

Human Rights.”

After the adoption of the International Bill of Human Rights, a series of international human
rights treaties or instruments have adopted and conferred the protections and developments in

82 and non-binding instruments.

more specific areas or groups, regional human rights protections2
International human rights instruments lay down obligations and duties for state parties and some

non-state actors’®> to assume under international law.

Through the ratification of international human rights treaties, state parties have to
“undertake domestic measures and legislation compatible with their treaty obligations and duties.
State parties are accountable for the violation of the human rights obligations by non-state actors
within their jurisdictions, while the human rights obligations and duties of non-state actors is

another issue which needs further research.

Some international human right norms are developed from multitude of non-binding

28; Christian Tomuschat, Human Rights: Between Idealism and Realism, P.31~32, Oxford University Press, 2004
Christian Tomuschat, Human Rights: Between Idealism and Realism, P.34, Oxford University Press, 2004
There are several regional human rights protection instruments in the America Continent. For example, the
American Declaration of the Rights and Duties of Man, the American Convention on Human Rights (ACHR), 1969;
African Charter of Human and People’s Rights (Banjul Charter, AFCHPR), 1981, but there is no regional human
Nghts instrument in Asia so far, due to the political complexities and difficulties
Andrew Clapham, Human Rights Obligations of Non-State Actors, P.91, Oxford University Press, 2006
; en European Union may yet become a party to the European Convention on Human Rights and Protocol 14 to
- that treaty has already been adopted by the state of the Council of Europe in order to make it possible.
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recommendations or resolutions. Though the soft laws are non-binding, they are often used for
some specific human rights guarantees and influences on the development of law. Under some

circumstances, soft law may form into customary international law and may be given firmer

binding power.

Aside from international human rights instruments, international human rights are protected
under the international customary law. According to the Statute of the International Court of

8284, the source of international law includes international conventions,

Justice Article 3
international custom, as evidenced by a general practice accepted as law, the general principles

recognized in civilized nations, judicial decisions, and the teachings of the most highly qualified

publicists of the various nations, as subsidiary means for the determination of rules of law.

There are two essential criteria which must be fulfilled to form customary international law.
First, there must be some unambiguous and consistent practice by states; secondly, the state must
have followed that practice out of legal obligations. In the landmark case of customary
international law, the North Sea Continental Shelf case did not identify the application of
customary international law into the field of human rights. However, the Nicaragua judgment

points out that in the formation of customary international law, the methodology must closely

% Statute of the International Court of Justice, Article 38, available at

http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0& PHPSESSID=cd3 1 8d9c¢693d2ae6ec2c3963 fc64ac

f24CHAPTER_II (last accessed on March 19, 2009)

1. The Court, whose function is to decide in accordance with international law such disputes as are submitted to it,

shall apply:

a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting

states;

b. international custom, as evidence of a general practice accepted as law;

C. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists

of the various nations, as subsidiary means for the determination of rules of law.

t2h This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree
ereto.
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verify to what extent states should present their practices as fully corresponding to the
international rule of law or whether they can simply deny charges brought against them while

possibly hiding or concealing conduct when there is violation or abuse under customary rules.

In the field of international human rights protection, customary international law must have
primary, universal characteristics proclaimed in various international instruments. The practice
of human rights protection and the implementation and development of international human
rights instruments have formed the backbone of customary international law in human rights
protection. The protection of civil and political rights has formed into customary international
law because more nation states have adopted them into the text of their constitutions. For
example, the rules of prohibiting arbitrary killing, slavery, torture, detention, and systematic
racial discrimination are now recognized as customary international law. Other rights,
including the right to self-determination, freedom of opinion, equality rights, and the right to fair

trial have now entered the realm of customary international law.

Due to the special characteristic of economic, social and cultural rights as positive rights,
governments are reluctant to include them into their constitutional texts. Until now, there have
been some potential candidates for the rights recognized under international law: the right to free
choice of employment, the right to form and join trade unions, and the right to free primary

5

education, subject to a state’s available resources.”®  Whether the human rights protections in

8 cconomic, social and cultural rights have formed into customary international law often receives

7 little attention.

i 2
» Andrew Clapham, Human Rights Obligations of Non-State Actors, P.86, Oxford University Press, 2006
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An interesting facet of customary international law is that it binds every one within the
international community. It usually applies to hold non-state actors accountable. Obligations
arise due to the general application and the international legal order considering certain rights

and duties important for the legal order to follow.

4.1.3 Concluding Summary

The protection of international human rights is a trend of progression. Although there are
different kinds of human rights, the ultimate goal of the protections is to respect, fulfill and
protect human dignity. With the codification of international human rights, the international

community has taken steps towards further realization of these rights.

4.2 The Development of the Human Right to Health

Health is among the most pressing concerns facing decision-makers in countries across the world.
The concept of health is very broad and subjective. The deﬁnitjon is always cultural and affected
by many socio-economic factors. The term “right-based approach to health”*® is now being
used to characterize a wide range of activities. A human rights perspective on health could
generate new insights and effective measures as guidance at the global level. Nevertheless,
health is the most fundamental right and is indispensable from other human rights. Without

health, other human rights would be difficult to realize.

Health and human rights have rarely been linked in an explicit manner, but the linkage

between health and human rights is so closely interrelated, complex and essential that as the

286

WHO, 25 Questions & Answers on Health & Human Rights, P.16~17, 2002, available at
-~ http://www.who.int/hhr/NEW37871OMSOK.pdf (last accessed on March 19, 2009)
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WHO observed “[w]ithout health, other rights have little meaning.”287

Human rights violations
resulting in ill-health

Promuotion or viclation
of human rights
through health

develaparent

Reducing vulnersbiliy
to ill-health through
hanan rights

As shown in the diagram, human rights have a particularly close relationship with health,
and their overlap includes the right to health, non-discrimination, privacy, water, education,
information, food, housing, and the right to enjoy scientific progress and its applications.

Violation or neglect to any one of these human rights could have serious, negative health

consequences, such as harmful traditional practices, slavery, torture, inhuman and degrading

treatments, and violence against women and children.”®

The recognition of the relationship between public health and human rights can lead to more

effective policies. The establishment of health policies and programs can either promote or

290

violate human rights protection”", so governments have to be careful when designing and

7 James G. Hodge, Jr., Nicole Valentine and Helena Nygren-Krug, ‘The Domain of Health Responsiveness-A
Human Rights Analysis’, P.4, 2003, available at
h\ttMNww who.int/hhr/Series_2%20Responsiveness.pdf (last accessed on March 19, 2009)
WHO 25 Questions & Answers on Health & Human Rights, P.8-9, 2002, available at
?TMVWW who.int/hhr/NEW378710MSOK .pdf (last accessed on March 19, 2009)
WHO, ‘Linkage between Health and Human Rights’, available at
itpﬂvww who.int/hhr/HHR %20linkages.pdf (last accessed on March 19, 2009)
For example, lack of protection in freedom from discrimination, right to participation, individual autonomy,
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implementing policies and legislations.291

Promoting and protecting health requires explicit and concrete efforts to promote and
protect human rights by everyone, including individuals, groups, nation states, and international

communities.

4.2.1 International Development of Health as Human Right
Before the 19 century, health and human rights were scarcely a part of the international
dialogue. The first health legislation was adopted in the 19" century, and the trend towards

adoption of a right to health in the 20" century was marked by slow progress.

The public health movement of the 19" century started over the outrage at unhealthy

working conditions and living environments during the industrial revolution, and the spread of

epidemic diseases. Realizing that sickness would load the social burden and good health would
relieve the burden of social and economic concerns, policy makers became aware of the fact that
public health measures and policies should be implemented to fight against diseases and ensure

healthy living conditions.

International health organizations have taken steps toward public health. A series of
International Sanitary Conferences was held in the 19 century.®®®> In 1907, founded by the

Rome Agreement, an international office of public health was created, the Office International

;lghts to participation, privacy and information.
WHO, ‘Linkage between Health and Human Rights’, available at

! t_tp /fwww.who.int/hhr/HHR%20linkages.pdf (last accessed on March 19, 2009)

Brlglt C.A. Toebes, The Right to Health as a Human Right in International Law, P.13-14, Intersentia Publishers,
1999
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4’Hygiene Publique (OIHP). The main function of the OIHP was to disseminate information on
public health matters, particularly on communicable diseases. The OIHP did not work well due
to insufficient funding, and because it had to work with the health organization of the League of
Nations until the creation of the UN*?.  Later, the International Labor Organization (ILO) of
1919 dealt with work-related health issues in the field of occupational health. The ad hoc

Committee defined problems relating to workers’ health to which international regulation was to

be directed.?*

Since this historic evolution, the issue of public health has been focused on the recognition
of health as a human right on the national level. The national health policies were focused on
improving the health of the public, and sanitary conditions were its first priority. However, in
order to have sustainable public health, the issue of poverty should also be combated by

providing accessible and affordable health related products and services.

The notion of health as one of the social and economic rights was initiated at the United
Nations Conference on International Organization held in San Francisco in 1945,  Article 55 of
the UN Charter stipulates that “the United Nations shall promote: b. solutions of international
economic, social, health, and related problems; and international cultural and educational
cooperation....”?®>  Later, the formulation of health as a human right was initiated and

incorporated into various international human rights instruments, regional human rights

» Brigit C.A. Toebes, The Right to Health as a Human Right in International Law, P.13-14, Intersentia Publishers,
1999

4 Brigit C.A. Toebes, The Right to Health as a Human Right in International Law, P.13-14, Intersentia Publishers,
1999

® Article 55 of Charter of the United Nation, available at

Www.un.org/aboutun/charter/ (last accessed on March 19, 2009)

-122-



—

protections and customary international law.

42.1.1 Sources
The international human right to health can be found in large numbers of international human
rights instruments, regional human rights instruments, customary international laws, and

non-binding soft laws.

42.1.1.1 Primary International Human Right Instruments

Constitution of the WHO 1946>%

The Preamble of the Constitution of the WHO states:

Health is a state of complete physical, mental and social well-being and not merely the
absence of disease or infirmity. The enjoyment of the highest attainable standard of health
is one of the fundamental rights of every human being without distinction of race, religion,
political belief, economic or social condition....

Though it is striking to see the absolute, broad and idealistic character of the text, the WHO’s

definition of the right to health is still a breakthrough in the field of international human rights

and a milestone in the further refinement and implementation of the right to health.

Universal Declaration of Human Rights (UDHR) 1948%7

Article 25.1 of Universal Declaration of Human Rights (UDHR) 1948 affirms:

Everyone has the right to a standard of living adequate for the health and well-being of
himself and of his family, including food, clothing, housing and medical care and necessary
social services, and the right to security in the event of unemployment, sickness, disability,
widowhood, old age or other lack of livelihood in circumstances beyond his control.

296

WHO, WHO Constitution, 1946, available at

hgt%g://www.who.int/governance/eb/who constitution_en.pdf (last accessed on March 19, 2009)
UDHR, 1948, available at

http://www.un.org/Overview/rights.htm1#a25 (last accessed on March 19, 2009
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Article 25 of the UDHR has not adopted in the WHO’s text. There is no separate article for the
puman right to health, but instead this right is combined with other social issues in very broad

terms. Nevertheless, the UDHR is still a universally known and recognized human rights

document.

International Covenant on Economic, Social and Cultural Rights (ICESCR) 1966

2298

The right of health has been outlined in Article 1 as follows:

1. The States Parties to the present Covenant recognize the right of everyone to the
enjoyment of the highest attainable standard of physical and mental health.
2. The steps to be taken by the States Parties to the present Covenant to achieve the full
realization of this right shall include those necessary for:
(a) The provision for the reduction of the still birth-rate and of infant
mortality and for the healthy development of the child;
(b) The improvement of all aspects of environmental and industrial hygiene;
(c) The prevention, treatment and control of epidemic, endemic, occupational
and other diseases;
(d) The creation of conditions which would assure to all medical service and
medical attention in the event of sickness.

There was considerable debate over whether to include the WHO definition in the covenant.
Ultimately, it was decided not to include the definition so the terms of the right to health remain
_unclear. Questions as to the extent of the right to health still remain. The second part of
Article 12 does mention health but as a broad concept, and establishes steps to achieve a right to

health.

The Committee on Economic, Social and Cultural Rights elaborated on the right to health in
General Comment No.14 in 2000. General Comment No.14 described in more detail on the

Normative content of the right to health, including health care and the health determinant, the

e International Covenant of Economic, Social and Cultural Rights (ICESCR), 1966, available at
http://www2.ohchr.org/english/law/cescr.htm (last accessed on March 19, 2009)

- 124 -




precondition of human health, the individual rights and the nation states’ and even non-state

actors’ obligations towards the right to health.**’

Some of the preconditions of health determinants are also indirectly linked to the right to
health and affect the enjoyment of that right. The ICESCR aims to ensure the protection of
economic, social and cultural rights including the right to self-determination of all peoples in
Article 1; the right to non-discrimination based on race, color, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status in Article 2; the equal right
of men and women to enjoy the rights in the ICESCR in Article 3; the right to work in Articles 6
and 7; the right to form and join trade unions in Article 8; the right to social security in Article 9,
the right of protection and assistance to the family in Article 10; the right to an adequate standard
of living in Article 11; the right to health in Article 12; the right to education in Articles 13 and

14; and the right to cultural freedoms in Article 15.%%

4.2.1.1.2 Regional Human Right Protection

The most famous regional human rights protection is laid out by three organizations: the Council
of Europe, the Organization of American States (OAS) and the Organization of African Unity.
These organizations have adopted human rights principles in the documents in which a right to

health is set forth.

®° Committee of Economic, Social and Cultural Rights General Comment on The right to the highest attainable
standard of health, 2000, available at
http://www.unhchr.ch/tbs/doc.nsf/%28symbol%29/E.C.12.2000.4.En?OpenDocument (last accessed on March 19,
2009)

300 International Covenant on Economic, Social and Cultural Rights, 1966, available at

ht tp.//www2.ohchr.org/english/law/cescr.htm (last accessed on March 19, 2009)
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Article 11 of the European Social Charter (ESC)
The right to protection of health®”!

With a view to ensuring the effective exercise of the right to protection of health, the Parties

undertake, either directly or in cooperation with public or private organisations, to take

appropriate measures designed inter alia:

1. to remove as far as possible the causes of ill-health;

2. to provide advisory and educational facilities for the promotion of health and the
encouragement of individual responsibility in matters of health;

3. to prevent as far as possible epidemic, endemic and other diseases, as well as accidents.

Though the language in the provision is narrow and weak, the text of ESC describes clear

state obligations requiring states to take measures as far as possible to protect health.>*

Convention on Human Rights and Biomedicine*”

The Convention contains specific provisions regarding the right to health as to consent, privacy
and the right to information, the human genome, scientific research, organ and tissue removal
from living donors for transplantation purposes, and prohibition of financial gain and disposal on

parts of the human body.

Article 3 of the Convention stipulates State obligations to ensure equitable access to health
care, as “[p]arties, taking into account health needs and available resources, shall take
appropriate measures with a view to providing, within their jurisdiction, equitable access to

health care of appropriate quality.”>*

o European Social Charter Article 11, 1996, available at
3htt_p://conventions.coe.int/Treat\y/EN/Treaties/Html/ 163.htm (last accessed on March 19, 2009)
02 European Social Charter Article 11, 1996, available at
gl_tt_p://conventions.coe.int/Treatv/EN/Treaties/Html/ 163.htm (last accessed on March 19, 2009)
% Convention on Human Rights and Biomedicine, 1997, available at
?jg://conventions,coe.int/Treatv/en/Treaties/Html/ 164.htm (last accessed on March 19, 2009)
% Convention on Human Rights and Biomedicine, 1997, available at
http://conventions.coe.int/Treaty/en/Treaties/Html/164.htm (last accessed on March 19, 2009)
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This provision does not include a broad base of the right to health, but focuses on access to
nealth care instead. The provisional text also includes the state parties’ obligation regarding

health care which depends on the “health needs and available resources” of the state parties.

American Convention on Human Rights and Protocol San Salvador, 1988
The protocol that was adopted as the “Additional Protocol to American Convention on Human
Rights in the area of Economic, Social and Cultural Rights” since 1988, is called the “Protocol of

San Salvador.”

Article 10 states that

1. Everyone shall have the right to health, understood to mean the enjoyment of the highest
level of physical, mental and social well-being.

2. In order to ensure the exercise of the right to health, the States Parties agree to recognize
health as a public good and, particularly, to adopt the following measures to ensure that
right:

a. Primary health care, that is, essential health care made available to all individuals and
families in the community;

b. Extension of the benefits of health services to all individuals subject to the State's
jurisdiction;

¢. Universal immunization against the principal infectious diseases;

d. Prevention and treatment of endemic, occupational and other diseases;

e. Education of the population on the prevention and treatment of health problems, and

f. Satisfaction of the health needs of the highest risk groups and of those whose poverty
makes them the most vulnerable.’®

Article 10 (1) derived the term “physical, mental and social well-being” from the preamble of the
WHO Constitution. This provision also states the obligations to undertake in the protection of

the right to health.

30? Additional Protocol to the American Convention on Human rights in the Area of Economic, Social and Cultural
Rights “Protocol of San Salvador”, 1998, available at

h_Ep://www.oas.org[juridico/english/Treaties/a-S2.html (last accessed on March 19, 2009)
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In addition, Article 11 proclaimed the right to a healthy environment:

Article 11 states that

1. Everyone shall have the right to live in a healthy environment and to have access to basic

public services.
2. The States Parties shall promote the protection, preservation, and improvement of the

environment.>%

The African Charter on Human and Peoples’ Rights

The African Charter of Human and Peoples’ Rights originally dealt with individual human rights,
and collective rights, civil and political rights, and also a limited number of economic and social

rights, such as the right to work, the right to health, and the right to education.>”’

Article 16 of the Charter contains the protection with regards to health:
1. Every individual shall have the right to enjoy the best attainable state of physical and

mental health.
2. State Parties to the present Charter shall take the necessary measures to protect the health

of their people and to ensure that they receive medical attention when they are sick.>®

The language in the provision is similar to Article 12 (1) of the International Covenant on
Economic, Social and Cultural Rights; however, the article does not enumerate steps in state

obligations regarding the right to health.

4.2.1.1.3 Customary International Law

Customary international law, described in Article 38 of the Statute of the International Court of

3% Additional Protocol to the American Convention on Human rights in the Area of Economic, Social and Cultural
Rights “Protocol of San Salvador”, 1998, available at

glttp://www.oas.org[juridico/english/Treaties/a-SZ.html (last accessed on March 19, 2009)
" African Charter on Human and People’s Rights, 1986, available at

;vww.achpr.org[english/ info/charter_en.html (last accessed on March 19, 2009)
% African Charter on Human and People’s Rights, 1986, available at

www.achpr.org/english/_info/charter_en.html (last accessed on March 19, 2009)
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Justice, is one source of international law, which is understood as consisting of general practices
accepted as law and binding on everyone, including individuals, groups, nation states and
non-state actors®® in the international community without exceptions and irrespective of express
consent. From this perspective, if the international human right to health norms go beyond
human rights treaties and have become customary international law, this would broaden its

application to non-state actors.

Professor Andrew Clapham and Mariano Garcia Rubio confirm the existence of an opinio
juris within the international community and consider the customary international human right to
health using four criteria: (a) the wide acceptance of non-binding instruments dealing with the
right to health; (b) the wide participation in multilateral treaties that establish the right to health;
(c) the reference to such a right in national legislation, mainly at the constitutional level; and (d)

* . . . 310

the implementation of the right to health before municipal courts.

4.2.1.2 Scope and Content of the Right to Health
Human rights have a long history. “Health” is usually one of the first rights recognized as a
human right. Health is a very broad and subjective concept. Health is influenced by cultural,

geographic, and most importantly, socio-economic factors.

The right to health is usually addressed in the negative, in other words, in violation, neglect

® Processor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of State with Regard to Non-State
Actors in the Context of the Right to Health’, P.20, 2002 available at
Www who.int/hhr/Series_3%20Non-State_Actors_Clapham Rubio.pdf (last accessed on March 19, 2009)

® Processor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of State with Regard to Non-State
Actors in the Context of the Right to Health’, P.22, 2002, available at
Www.who.int/hhr/Series_3%20Non-State _Actors_Clapham_Rubio.pdf (last accessed on March 19, 2009)
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or abuse of other human rights which cause a health impact, such as torture. The actual basic

concept of “health” in human rights has been generally absent from human rights discourse.

Scope
The scope of the right to health is usually divided into individual health and public health.*"!

Individual health usually refers to medicine and health care. Public health usually refers to the
health of population, including the underlying precondition for health or health-related factors
shared by the population as a whole. The term “public” health should be understood as
“shared,” or “use in common.” When the conditions, situations, mediums or things shared or
used in common are not healthy and pose a threat to the health of people, this should raise the

protections due to public health.

Content

The traditional concept of human rights protection is to ensure that all people are born to be free

2

and equal in dignity and rights.31 There are different perspectives over the term “the right to

health.” Different terms have been used, such as “right to health care,” or “the right to health

protection.” But what does “health” mean in connection with the right to health? It is agreed
that the right to health does not mean the right to have perfect health or to be healthy. Health is

a broad and highly subjective matter; how then should health be defined in the right to health?

I Jonathan M. Mann, Sofia Gruskin, Michael A. Grodin, George J. Annas edited, Health and Human Rights: A
Reader, P.8, Routledge ,1999
Modern concept of health usually derives from two related disciplines: medicine and public health. While medicine
generally focuses on the individual health, which concerns to medical and other health care services in the physical,
mental and disability, in the contrast, public health has been focus in ensuring healthy conditions which emphasis
glllzostly in the prevention of diseases, disability and premature death.

Jonathan M. Mann, Sofia Gruskin, Michael A. Grodin, and George J. Annas edited, Health and Human Rights: A
Reader, P.9, Routledge, 1999
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h In the Preamble of the Constitution of the WHO, the term of health is still nebulous and left

undefined. This definition has been criticized as too idealist and inappropriate.'?

There are other international agreements, regional human right instruments, and even
national constitutions directly or indirectly recognizing and the right to health. Yet, the practice

of the right to health is still waiting for further development.

Human rights advocacies are trying hard to push for the realization of the right to health.
Recently, they have challenged policy makers to gradually define the right to health and then to

extend the concept®™® of the right to health in various aspects.

Brigit C. A. Toebes believes that the right to health underlies the economic, social rights
safeguarding individuals from suffering social and economic injustices with respect to his/her
health. She also points out that the right to health, as with other human rights such as civil and
political rights and economic, social and cultural rights, are interdependent and indivisible from

5

all human rights.®'>  Some issues exerting health impacts are not part of the scope of the right to

health.*'®  Toebes observes that the right to health can be divided into elements of health care

*® David P. Fidler, International Law and Public Health: Materials on and Analysis of Global Health Jurisprudence,
?302, Transnationa} Pub, 2000

Jonathan M. Mann, Lawrence Gostin, Sofia Gruskin, Troyen Brennan, Zita Lazzarini, and Harvey Fineberg,
‘Health and Human Right’, Jonathan M. Mann, Sofia Gruskin, Michael A. Grodin, and George J. Annas edited,
Health and Human Rights: A Reader, P.10, Routledge, 1999
The modern concept of human rights has extended into cencerns about the environment and global socioeconomic
development, the practice into wider social involvement and participation to broaden the language and human rights
Concepts, the expansion of the protection from individuals v. states to other non-state actors, such as transnational
3 business, and to combine the promotion and protection of human rights altogether.

: s Asbjgrn Eide, Catarina Kause and Allan Rosas Edited, Economic, Social and Cultural Rights, 2" Ed., P.170-171,
E  Springer, 2001 ,

» s Asbjgrn Eide, Catarina Kause and Allan Rosas Edited, Economic, Social and Cultural Rights, 2" Ed., P.175,

b Springer, 2001
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and of underlying preconditions affecting health.’'” The scope and core content of the right to

. 1
health from Toebes is as follows chart:*!®
SCHEME OF THE SCOPE AND CORE CONTENT OF THE RIGHT TO HEALTH

Life Physical integrity and privacy

maeasures to combat infant mortality sccess to medical treatment in prisons
and (o increase life axpectancy freedom from mental damage dus to detention
environmental health abolishment of harmful traditicnal practices
more specifically, the prohibition measures to prevent unsafe abortions
of the use or testing of Nnuciaar weapaons

scope

Guideposts for the right to heaith:
equality, (fnancial, geographic and cuitural) accessibility,
protaection of vuinerable groups, and quality of heaith services

health care

medical care

preventive heaith cara

primary heaith care

child health care

family planning services

pre- and postnatal health services

Core content

healith care
matemal and child care, induding family planning
immunisation against the major infecious diseases
sppropriate treatmant of common diseases and injuries
provision of essential drugs

underlying preconditions for health
adequate supply of safe water and basic sanitation
freedom from serious savironmental health threats

undertying preconditions for heaith
dean drinking water

adequate sanitation

environmental heaith

occcupational health

adasquate nutritious foods

health-related information

abolishiment of harmmful traditional practices

te nutritious foods

heaith-related information
i adequate sanitary & hngc prison conditions
snvironmental health

Housing, food and work

Education and information

Professor David P. Fidler argues for the right to health illustrated in the concentric circles
below. He conceptualizes this right as it pertains to violations of civil and political rights, such

as torture;>'® regulatory failure, involving failures by governments to regulate activities within

For example, the right to health probably does not encompass a prohibition of torture per se, protection against
arbltrary execution or the right to adequate housing per se, not to mention normal education at schools.
Br1g1t C. A. Toebes, The Right to Health as a Human Right in International Law, P.245, Intersentia Publishers,

1999
8 Brigit C. A. Toebes, The Right to Health as a Human Right in International Law, P.288-289, Intersentia

Publlshers 1999
’ David P. Fidler, International Law and Public Health: Materials on and Analysis of Global Health Jurisprudence,

P.304, Transnational Pub, 2000
Not all international experts concur. For example, the study of Toebes in the right to health in international law

excludes the prohibition against torture and cruel, inhuman, or degrading treatment or punishment from the scope of
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their boarders that can cause serious and foreseeable harm to health; access to health services and

information, including supplies of safe water and basic sanitation; and access to health

determinants, such as adequate food, housing, education and employment. The fact that the

scope of the right to health remains uncertain in international terms, however, is one of the basic

obstacles to its implementation.

e

Source
{1999).

Access to Meaith
Services and
information

Access to Health
Determinants

Regulatory Iatlons of Chvil

Failures and Political Righds

- David P. Fidler, international Law and Giobal Public Heailth, 48 iJ, Kan. L. Rev., 1, 43

320

Some assert that the right to health means access to health care services.

This argument

raised a suggestion that in order to achieve a state of complete physical, mental, spiritual, and

social well-being, an individual needs access to health care services.

This concept is also

reinforced by the WHO’s concept of “health for all,” meaning that nation states provide health

care321

and protect the right to such care with no discrimination on any ground. Professor

the right to health.
* David P. Fidler, International Law and Public Health: Materials on and Analysis of Global Health Jurisprudence,
P.305, Transnational Pub, 2000
L David P, Fidler, International Law and Public Health: Materials on and Analysis of Global Health Jurisprudence,
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pavid P. Fidler believes that the right does not address health services. Moreover, he points out
that the progressive realization of health care service as a health right will have difficulties

involving the questions of the economic resources of each country.3 2

The UN adopts the broader term of the right to health. The term is defined with treaty
provisions which proclaim not only as to the right to health care, but also the right to underlying
preconditions for health. In the General Comment No.14 (2000) of the ICESER is established
clearer normative content of the right to health contained in Article 12. The Committee
contends that the right to health is not a right to be healthy, but rather takes into account the
individual’s biological and socioeconomic precondition and a nation state’s available resources.
The right contains both freedoms and entitlements regarding health. The freedom of the right to
‘ health includes the right to control one’s health and body, including sexual and reproductive

freedom and the right to be free from interference, such as free from torture, non-consensual
medical treatment and experiments. The entitlements of the right to health, which are proposed

in this dissertation, are to include a system of health protection which provides equality of

opportunity for people to enjoy the highest attainable level of health.>?

The core content of the right to health refers to the minimum essential level of the right.
The key elements are set out in guidance for nation states. The comment underscores that the

right to health is an inclusive right which not only obligates nation states to provide health care

P.302, Transnational Pub, 2000
The issue on the definition on the right to health as to a right to access health services remains controversial and
%\gen more challenging when the issue involves with the scarcity of economic resource of each country.

David P. Fidler, International Law and Public Health: Materials on and Analysis of Global Health Jurisprudence,
5.3302, Transnational Pub, 2000

CESCR, General Comment No. 14, 2000, available at
www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.12.2000.4. En?OpenDocument (last accessed on March 19, 2009)
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pased on their resources, but also to address the preconditions which closely relate to human
health, such as access to safe and potable water and adequate sanitation, an adequate supply of
safe food, nutrition and housing, healthy occupational and environmental conditions, access to
health-related education and information, including information on sexual and reproductive
health, and also participation in the health related decision making at the community, national

and international levels*?*and conditions which are necessary for the realization of the highest

attainable level of health.>?

The committee also outlines elements for nation states as guidelines to protect and fulfill the

right. The elements are AAAQ: availability, accessibility, acceptability and quality.

“Availability” means that functioning public health and healthcare facilities, goods, services
and programs, including the underlying determinants of health, such as safe and potable drinking

water and adequate sanitation facilities, hospitals, clinics and other health-related buildings,

2 CESCR, General Comment No. 14, P.3, 2000, available at

;ﬂzls\NW.unhchr.ch/tbs/doc.nsf/%28symbol%29/E.C. 12.2000.4 . En?0OpenDocument (last accessed on March 19, 2009)
CESCR, General Comment No. 14, P.2, 2000, available at

;’QNW.unhchr.ch/tbs/doc.nsf/%28svmbol%29/E.C. 12.2000.4.En?0OpenDocument (last accessed on March 19, 2009)
WHO, ‘The Right to Health’, Fact Sheet, available at

www.who.int/entity/hhr/Right _to_health-factsheet.pdf (last accessed on March 19, 2009)
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trained medical and professional personnel receiving domestically competitive salaries, and the

availability of essential drugs®®’ in sufficient quantity within the nation state.

“Accessibility” means that health facilities, goods and services must be accessible to
gveryone without discrimination, including water, pharmaceuticals, and shelter. Accessibility
also encompasses physical accessibility, economic accessibility and information accessibility.
Physical accessibility includes the physical accessibility of underlying determinants of health
such as safe and potable water ‘and sanitation facilities, whereby all health services must be
within safe physical reach for all sections of the population. Economic accessibility means that
all health services are affordable to all. Information accessibility refers to the right to seek,
receive and impart information and ideas concerning health issues. “Acceptability” refers to state
parties’ obligation to ensure that all health facilities, goods and services are respectful of medical
ethics and are culturally appropriate. Lastly, referring to “quality”, the Committee specifies that
states have to guarantee that all services are scientifically and medically appropriate and of good

quality.>®

Availability, accessibility, acceptability and quality of pharmaceuticals and medical services
are the core content of the international human right to health which can solve and manage the
disease burden caused by the ill preconditions of health determinants. In the fight against
diseases, the lack of accessible and affordable pharmaceuticals and medical services, including

medicines, vaccines, medical equipments and services, is urgently in need of attention.

21 CESCR Council, The Right to Highest Attainable Standard of Health, General Comment 14, 2000, available at

;Nww.unhchr.ch/tbs/doc.nsf/( symbolYE.C.12.2000.4. En?OpenDocument (last accessed on March 19, 2009)

= WHO, ‘International Covenant on Economic, Social and Cultural Rights, Health and Human Rights’, available
at

www.who.int/hhr/Economic_social_cultural.pdf (last accessed on March 19, 2009)
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Professor Paul Hunt, a Special Rapporteur of the Commission of Human Rights, divides the
contour and content of the right to health into health care and the underlying determinants of
health, freedoms and entitlements, which is very similar to and overlaps with the General

Comment No.14 of the CESCR.

Hunt states that the right to health is an inclusive right which includes not only timely and
appropriate health care, but also the underlying determinants of health. The right to health also
contains both freedoms and entitlements. Freedoms include the right to control one’s health,
including the right to be free from non-consensual medical treatment and experimentation.
Entitlements include the right to a system of health protection that provides equality of

opportunity for people to enjoy the highest attainable standard of health.>®

» Judith Asher agrees that the right to health should not be seen as a right to be healthy. Nor
should the right to health be viewed as a limitless right to receive medical care for any and every
illness or disability. Instead, the right to health should be understood as a right to enjoyment of
a variety of facilities and conditions which the state is responsible for providing as necessary for

the attainment and maintenance of good health.**

4.2.2 Right to Health in Accessible and Affordable Pharmaceutical Products

Given these considerations, I believe that the right to health should be based on a foundation

*® Commission on Human Rights, The Right of Everyone to the Enjoyment to the Enjoyment of the Highest

Attainable Standard of Physical and Mental Health, E/CN.4/2003/58, available at
b http://daccessdds.un.org/doc/UNDOC/GEN/G03/109/79/PDF/G0310979.pdf?OpenElement (last accessed on March

19, 2009)
30 Judith Asher, The Right to Health: A Resource Manual for NGOs, 2004, available at
http://shr.aaas.org/pubs/rt_health/rt_health_manual.pdf (last accessed on March 19, 2009)
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invested in the protection of civil and political rights.*' Civil and political rights are associated
with ensuring people’s liberties whereas economic, social and cultural rights are concerned with

ensuring the basic needs in accordance with social justice; the right to health is an overlapping

2

area between the two.>**  Not only will the violation, neglect, and abuse of civil and political

rights have impacts on the right to health, but in order to respect, fulfill and protect the right to

health, the nation states must be able to ensure the protection and promotion of civil and political

3

rights, then to implement and enforce economic, social and cultural rights.®*> This does not

mean that the protection of civil and political rights is a prerequisite and priority for the right to
health, but without the respect and recognition of civil and political rights, there can be no
respect and recognition of human rights, and no nation states to provide for the protection,

334

promotion and fulfillment of human rights. As Jack Donnelly puts it, “civil and political

rights, by providing accountability and transparency, can help to channel economic growth into

»335 Amartya Sen has also observed that,

national development rather than private enrichment.
“among the most important freedom we can have is freedom from avoidable ill-health and from

escapable mortality.” Sen concludes that health improvement requires improvements in

participatory politics in which “the public must see itself not merely as a patient, but also as an

31 International Covenant of Civil and Political Rights, 1966, available at
http://www2.ohchr.org/english/law/ccpr.htm (last accessed on March 19, 2009) and Andrew Clapham, Human
Rights Obligations of Non-State Actors, P.10, Oxford University Press, 2006

Though state dominated role of the international community has failed, development without an effective state is
impossible.

32 The UDHR 1948, a primary source of international human rights, does not make any distinction between the
civil and political rights and economic, social and cultural rights.

33 It seems that I fell into the debate after the Universal Declaration of Human Rights, on the issues on whether
countries shall first have civil and political rights or economic, social and cultural rights.

334 The violations of civil and political rights, such as lack of protection of the right to life, liberty, security of
persons, freedom of movement, and not to torture or to cruel and unusual punishment, or arbitrary arrest and
detention, usually, are accompanying with the violation of right to health.

3 Debra L. Delaet, The Global Struggle for Human Rights: Universal Principles in World Politics, P. 107,
Wadsworth Publishing , 2005

Jack Donnelly continues to note that the interdependence between economic and social rights and civil and political
rights is not inevitable. Human rights need to make conscious efforts to like these rights to foster interdependence.
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agent of change.”**® Thus, the protection of the right to health depends on the protection of
civil and political rights, but the civil and political rights are outside the circle of the right to
nealth. Without the protection of civil and political rights, the right to health will be difficult to

recognize and implement.

Though many international legal experts have different views regarding the right to health,
the definition of health should not be too restrictive. The international human right to health is
a growing area of the law which adapts to the changing world and adjusts to its need. This
dissertation suggests that the scope and content of the right to heaith should be clarified if we are

to proceed with its development and effectively approach the problems it presents.

Right to Health

Individual
Health and
Public Health

Adequate
Standard of

Living, Food,
Housing, etc.

Governmental
Policy and Social
Welfare, including
Health care
Services

36 Sofia Gruskin, Michael A. Grodin, George J. Annas, Stephen P. Marks edited, Perspectives on Health and
Human Rights, P.1, Routledge, 2005
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Both health care and social conditions are important determinants of health issues in
practical terms; however, this dissertation proposes different views of the core of the right to
health. The approach of the right to health is diagramed above. The core content of the right
is divided into two categories: individual health and public health. Individual health is related to
diseases, medical services and pharmaceuticals. Public health is related to the essential
elements shared in common, such as the water, air, environment, disease and viruses. In the
content of the right to health, there should not be divisions between each aspect of the right.
The link between individual health and population health is closely interrelated. The traditional

boundaries of the two have blurred due to a closer understanding of the links between them.

Many scholars suggest that the right to health equals the right to health care, but this
dissertation relegates health care to the secondary status as this research believes that the health
care system is the tool or policy which nation states uses to provide available, accessible,
acceptable and good quality care, mostly in the pharmaceutical and medical services to promote
individual and public health. The health of the population can be strengthened by the
increasing accessibility and affordability of medicines through health care.®®” The health care
services, the second circle, may overlap with individual health, but they are outside the core
content of the right. Such a health care service should be one of the infrastructures of a social
welfare policy. Having the health care system will be more effective and efficient for

populations to use to seek treatments, to maintain their health, to prevent and treat diseases, and

%7 Jonathan M. Mann, ‘Medicine and Public Health, Ethics and Human Rights’, Jonathan M. Mann, Sofia Gruskin,
Michael A. Grodin, and George J. Annas edited, Health and Human Rights: A Reader, P. 441, Routledge, 1999

It is suggests that medicine and health care have limited influence of the right to health. Jonathan M. Mann points
out that the major problem of the accessibility and affordability of the medicine arising from the socioeconomic
Status which effect greatly in the health gradient. It might be true, but the gap of socioeconomic status has vigorous
Impact on the accessibility and affordability of medicine and health care.
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to increase the accessibility and affordability of health care services and pharmaceuticals. The
health care services will have the goal of affecting the right to health more efficiently and
effectively in the second concentric circle, but the benefit will still depends on each nation’s

resources and economic conditions.

Nonetheless, above all the debates and discussions, the most critical components of the right
to health are non-discrimination and equal treatment in the access to health care, the underlying
determination of health, and other internationally prohibited grounds which impair the equal

enjoyment of the right to health.

4.2.3 Concluding Summary

The right to health has been firmly embedded in a substantial numbers of UN human rights
treaties. The UN treaties construe the right to health in broad terms. There are still many
human right to health instruments which built their provisions upon the foundation of the earlier
text but focus on specific groups, and these are characterized by more detail than the general

human rights instruments.

The above-mentioned regional human rights organizations have included a right to health in
their instruments, some defining the right to health and some referring more generally to the right
to health as the right to health care or to a healthy environment. In other cases, regional
agreements do not explicitly recognize the right to health, but offer indirect protections through

other health-related rights.**® However, the scope and content of the international human right to

% Commission on Human Rights, The Right of Everyone to the Enjoyment to the Enjoyment of the Highest
Attainable Standard of Physical and Mental Health, E/CN.4/2003/58, 2003, available at
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health remains unconfirmed.

Health is one of the main concerns of a human being. The health issue has been a priority
for decision makers; however, comparing the right to health to other human rights, progress
towards developing rigorous standards for international human rights to health has been

relatively slow.

Due to the political sensitivity of the health issue, the right to health has begun to be firmly
embedded into a number of international treaties, declarations and national constitutions, but the
universal right to health is still waiting to be realized. As former United Nations Secretary
General Kofi Annan once stated, “[i]t is my aspiration that health will be finally seen not as a

‘ blessing to be wished for, but as a human right to be fought for.”**

4.3 Benefit of Pharmaceutical Science & Technology as Human Right

Scientific and technological development and progress has become one of the most important

factors in the development of human society. This development and progress has brought better

conditions of life to the world population.

Pharmaceutical science and technology has brought enormous benefits to human life and

social progress. Benefits of pharmaceutical science and technology are a critical component of

lll\ttm//daccessdds.un.org/doc/UNDOC/GEN/GO3/ 109/79/PDF/G0310979.pdf?OpenElement (last accessed on March
9,2009)

There are indirect protections of human rights to health, such as the American Declaration on the Rights and duties
of Man, the American Convention on Human Rights, the Inter-American Convention on the Prevention, Punishment
. and Eradication of Violence against Women, and the European Convention for the Protection of Human Rights and

] f}lglndamental Freedoms and its protocols.

E WHO, 25 Questions & Answers on Health & Human Rights, 2002, available at

3 h\ttpi//&vw.who.int/hhr/NEW37871OMSOK.pdf (last accessed on March 19, 2009)
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the right to health. As a result of the burden of diseases and conditions described above, there
is an urgent need to make full recognition of the enjoyment of pharmaceutical science and

technology a part of the right to health.

The privatization and commercialization of pharmaceutical science and technology does
contribute to R&D in science and technology; however, they also change the focus of
pharmaceutical-related science and technology from the life-saving and diseases-curing and
prevention to pure capitalism. As one industry insider bluntly put it, “[i]’s about the consumers,

not the diseases”.3*

The right to protect the pharmaceutically-related inventions and the right to the enjoyment
‘ of the benefit of pharmaceutical science and technology both fall within the scope of human

rights, but balancing the two interests has become a difficult task.

341

The current international intellectual property rights™ system has provided some forms of

protection on the supply side. The system ensures that the rights of the inventors, corporations

0 Conference of Commercialization of Biotechnology R&D Results in Taipei, 15 Feb, 2008

! 3dthree Organization, ‘Intellectual Property and Human Rights: Is the Distinction Clear Now?: An Assessment
of the Committee on Economic, Social and Cultural Right’ General Comment No.17 (2005) on “The Right of
Everyone to Benefit From the Protection of the Moral and Material Interest Resulting from any Scientific, Literary
or Artistic Production of Which he is the Author’”, P.1~2, 2006, available at

www,3dthree.org/pdf 3D/3D GC17_IPHR.pdf (last accessed on March 19, 2009)

There are arguments on whether intellectual property rights are protected in the scope of the human rights in Art15
of ICESCR and Art 27 of UDHR. These debates have been partly resolved by General Comment no. 17 (2005) by
the Committee on Economic, Social and Cultural Rights. The General Comment No.17 (2005) points out that,
“while under most intellectual property systems, intellectual property rights, often with the exception of moral rights,
can be allocated, limited in time and scope, traded, amended and even forfeited, human rights are timeless
expressions of fundamental entitlements of the human person.”. It goes one and add “it is therefore important not to
equate intellectual property rights with the human rights recognized in article 15 (c), but for some protection as long
as available is suited to secure authors’ moral and material interests from their productions. Commentators have
argues that General Comment No.17 is focusing on.individual author’s rights to scientific or literary production and
fails to look at the current reality that most of the scientific inventions and literary products are almost wholly owned
by corporation which might cause a problem when it comes to Art 15 (b) later.
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or investors of the pharmaceutical products benefit from the protection of the moral and material
interests resulting from their scientific, technological products are protected.342 By contrast,
there is little attention on the demand side. The consumers or patients are not guarded by the

right to enjoy the benefits of scientific and technological progress and its applications.

The epidemic of SARS and HIV/AIDS, the terrorists’ use of anthrax in 2002, and the
increasing burdens of chronic diseases have awakened attention to the importance of the right to
health. Though there are other factors that affect health, the accessibility and affordability of
pharmaceutical-related products are surely on the list of priority for treating the sick and

preventing diseases.

d 4.3.1 Sources
The first attention given to the link between human rights, science and technology appeared in
Atrticle 27 of the Universal Declaration of Human Rights (UDHR), 1948 and Article 15 of the
International Covenant on Economic, Social and Cultural Rights (ICESCR), 1966.
Article 27°* of UDHR reads:
(1) Everyone has the right freely to participate in the cultural life of the community, to
enjoy the arts and to share in scientific advancement and its benefits.

(2) Everyone has the right to the protection of the moral and material interests resulting
from any scientific, literary or artistic production of which he is the author.

Article 15 of ICESCR**, which elaborates ideas parallel to Article 27 of UDHR with minor

* Some scientific or technological products; however, have been left out of the concept and scope of the protection,
such as traditional medicine, medical knowledge, etc.
* Universal Declaration of Human Rights, Article 27, 1948, available at

Www un.org/Overview/rights html (last accessed on March 19, 2009)

* International Covenant on Economic, Social and Cultural Rights, 1966, available at

www2.ohchr.org/english/law/cescr.htm (last accessed on March 19, 2009)
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differences, reads as follows:

1. The States Parties to the present Covenant recognize the right of everyone:
(a) To take part in cultural life;
(b) To enjoy the benefits of scientific progress and its applications;
(c) To benefit from the protection of the moral and material interests resulting from any
scientific, literary or artistic production of which he is the author.

2. The steps to be taken by the States Parties to the present Covenant to achieve the full
realization of this right shall include those necessary for the conservation, the
development and the diffusion of science and culture.

3. The States Parties to the present Covenant undertake to respect the freedom indispensable
for scientific research and creative activity.

4. The States Parties to the present Covenant recognize the benefits to be derived from the
encouragement and development of international contacts and co-operation in the
scientific and cultural fields.

4.3.2 Scope and Content
The drafting history of Article 27 of UDHR 1948 alluded to the lesson from the misuse of

3% The provision also recognizes rights and claims

science and technology by the Hitler regime.
d related to science and technology in the human rights framework. Article 27 (1) recognized a

right to benefit from scientific applications and the right to share in scientific advancement and

its benefits.**¢
ICESCR 1966 was created with the same issue in mind, but it articulated more specific and
binding human rights norms than UDHR 1948. ICESCR made the most relevant provisions of

human rights analysis and IPRs in the context of pharmaceuticals in Article 12 and 15.

T Article 12 of ICESCR established a foundation of international human rights to health as

mentioned in chapter 2.3, and Article 15 of ICESCR binds state parties to having a system to

* International Covenant on Economic, Social and Cultural Rights, 1966, available at

www2 ohchr.org/english/law/cescr.htm (last accessed on March 19, 2009)

® International Covenant on Economic, Social and Cultural Rights, 1966, available at

www?2 ohchr.org/english/law/cescr.htm (last accessed on March 19, 2009)
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balance between interests of the general public in accessing science and technology and the

interests of authors and inventors of such science and technology.

4.3.3 Concluding Summary

The Committee of Economic, Social and Cultural Rights (CESCR) recognizes the broad
significance of the creation, ownership and control of knowledge-based science and technology
that is protected in the form of IPRs. The allocation of IPRs has significant consequences that
can affect the enjoyment of human rights in the commercialization and privatization of science

and technology and the emergence of international IPR protections in the global trading system.

The balancing of public and private interests works in favor of the IPRs protection of
# pharmaceuticals. Pharmaceutical science and technology were first invented to facilitate the

innovations into the application of science to broadly benefit members of society from
individuals, peoples, states and international communities in order to restore the physical and
mental health of all people. However, due to commercialization and privatization, the
international IPRs protection has led pharmaceutical science and technology into capitalism.

Today, the human right to enjoyment of the benefit of pharmaceutical science and technology is

judged by social and economic factors. The IPRs protection has traditionally offered incentives
to inventors, but now, the system has become a safeguard mechanism for the returns on

investment by pharmaceutical corporations, mostly by transnational pharmaceutical corporations.

General Comment No.17 of CESCR in 2005 considers that the right to enjoyment of the

benefit from the invention by authors, in the form of IPRs, must be balanced with the enjoyment

- 146 -




—

of the benefits of scientific progress and its application,>*’ which is stated in Article 15.1 (b).
However, this provision still lacks clarity in its definition, and the narrow scope of the right
suggests slow progress. General Comment No.17 only focuses on Article 15 (c), rather than the
Article as a whole. There has been criticism of commentators for failing to take into account the
complex nature of the relationship between science and technology with IPRs and cultural

rights.*®

4.4 Disputed Hierarchy of International Law
There has been vast discussion around whether the international trade laws have to comply with
international human rights norms. The most important task under international human rights

norms is to ensure the protection of the rights and applicable standards.

In the case of pharmaceutical science and technology, the international trade laws in
intellectual property rights create new opportunities for human beings to become and remain
healthy; however, the intent to protect the interest of the pharmaceutical products has brought

unforeseen problems and even threats and undesirable outcome to the international community.

7 Committee on Economic, Social and Cultural Rights, Human Rights and Intellectual Property: Statement by the
Committee on Economic Social and Cultural Rights, E/C.12/2001/15, 2001, available at
http.//www?2.ohchr.org/english/bodies/cescr/docs/statements/E.C. 12.2001.15HRIntel-property.pdf (last accessed on
March 19, 2009)

¥ 3rdthree Organization, ‘Intellectual Property and Human Rights: [s the Distinction Clear Now?: An Assessment
of the Committee on Economic, Social and Cultural Right’ General Comment No.17 (2005) on “The Right of
Everyone to Benefit From the Protection of the Moral and Material Interest Resulting from any Scientific, Literary
or Artistic Production of Which he is the Author”™’, P.3~4, 2006, available at

www.3dthree.org/pdf 3D/3D _GC17_IPHR.pdf (last accessed on March 19, 2009)

The Chair of the Committee on Economic, Social and cultural Rights, Ms Dandan states the reasons for choosing
Art.15 (c): Art 15 (c) was most urgent as there was a need to ideritify the human rights dimensions of IP policy. And
the work of general comment on Art15 (a) and (b) has begun but is progressing slowly.
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4.4.1 International Human Rights Norms and International Trade Laws

The issue of the hierarchies between the international human rights law and international trade
law has been vigorous discussed.** Arguments arise as to whether the international trade law
system can be and should be applied and interpreted in compliance with of the international
human rights law obligations. The arguments are resolved by some commentators on the issue
of whether the given human rights norms have achieved the status of jus cogens or obligations

erga omnes.>*’

The obligations erga omnes and jus cogens are the obligations which are so important in the
value that state actors have to honor the protection under international law. Obligations erga

331 are a broader general principle which embraced jus

omnes, which mean “towards everyone
b cogens. In the case of Barcelona Traction (1970), ICJ defines the obligations erga omnes as
those in which state actors owe a duty to the international community as a whole. “In the view
of the importance of the rights involved, all States can be held to have a legal interest in their

»352  The Barcelona Traction case gives some examples of the

protection; they are erga omnes.
types of rights which reached the status of erga omne to obligate the all states including “the

outlawing of acts of aggression, and of genocide, as also from the principles and rules

concerning basic rights of the human person, including protection from slavery and racial

349

James Harrison, The Human Rights Impact of the World Trade Organization, P.57, Hart Publishing, 2007

This issue has draws much scholarly attention in recent times in ILC in the “Fragmentation of International Law:
leﬁcultles Arising from the Diversification and Expansion of International Law

J ames Harrison, The Human Rights Impact of the World Trade Organization, P.56, Hart Publishing, 2007
Andrew Clapham, Human Rights Obligation of Non-State Actors, P.96, Oxford University Press, 2006

? Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain)(New Application: 1962), available

at
http://www.icj-cij.org/docket/index.php?sum=292& code=bt2&p 1=3&p2=3 &case=508&k=1a&p3=5 (last accessed
on March 19, 2009)
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discrimination”* by giving separate right which gives rise to another to complain about the
violation. Thus the International Court of Justice (ICJ) specifically confirms that every state
can complain about the violation of international law when an obligation, which “owed to the

d**; indicating

international community as whole” or “owed to a group of states,” is breache
examples as of the obligations erga omnes from slavery, genocide, racial discrimination.
Although the ILC special Repportteur, James Crawford, points out that human rights obligations
are either the obligations which are “owed to the international community as whole” or those
which are “owed to a group of states”. 355 He notes that, the classification of obligations is
depends on the “the universality and significance” and moreover, he adds, human rights treaties
are plainly, even if not always explicitly designed to protect a general common interests.”*>

However, the content of “the principles and rules concerning basic right so f human rights” is not

Q very clear.

There are certain rights and obligations which have very important value to be protected
under international law. The status of these rights and obligations are high above the

international legal regime, and are referred to as “jus cogens”. Jus Cogens obligations are a

' Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain)(New Application: 1962), available

at

http://www.icj-cij.org/docket/index. php?sum=292 & code=bt2&p1=3&p2=3 & case=50&k=1a&p3=5 (last accessed

on March 19, 2009)

** Andrew Clapham, Human Rights Obligation of Non-State Actors, P.96, Oxford University Press, 2006, and

International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Act, 2001,

available at

http://untreaty.un.org/ilc/texts/instruments/english/draft%?20articles/9_6_2001.pdf (last accessed on March 14, 2009)

Article 48 Invocation of responsibility by a State other than an injured State

1. Any State other than an injured State is entitled to invoke the responsibility of another State in accordance with

paragraph 2 if:

(a) The obligation breached is owed to a group of States including that State, and is established for the protection of a

collective interest of the group; or

§§’2 The obligation breached is owed to the international community as a whole.

6 Andrew Clapham, Human Rights Obligation of Non-State Actors, P.97, Oxford University Press, 2006
Andrew Clapham, Human Rights Obligation of Non-State Actors, P.97, Oxford University Press, 2006
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subset of obligations erga omnes, which address to the hierarchically superior than obligations in

obligations erga menes.*’

The Vienna Convention on the Law of Treaties 1969, Article 53**® “Treaties conflicting
with a peremptory norm of general international law (‘jus cogens’)” provides,

[A] peremptory norm of general international law is a norm accepted and recognized by the

international community of States as a whole as a norm from which no derogation is

permitted and which can be modified only by a subsequent norm of general international
law having the same character.

The principle of jus corgens is given the highest effect of the international legal norms,
which binds every member of the international community. Any provision in treaties or
convention is void when contradicting jus cogens. Any actor breaching the jus cogens norms
cannot claim that he/she is acting pursuant to underlying valid treaty obligations, in the proposed
issue, the international trade law. Thus, when any human right norms achieve jus cogens status,

they will trump international trade laws.>*

Unlike obligations erga omnes, examples of obligations jus cogens are not clearly identified.

The settled lists of human rights norms which achieved the status of jus cogens may include:

%7 James Harrison, The Human Rights Impact of the World Trade Organization, P.59, Hart Publishing, 2007
In other words, all obligations jus cogens are obligations erga omnes, but not all the obligations erga omnes are
?Sl;ligations jus cogens,

The Vienna Convention on the Law of Treaties, Article 53, 1969, available at
http://untreaty.un,org/ilc/texts/instruments/english/conventions/1 _1_1969.pdf (last accessed on March 19, 2009)
%" James Harrison, The Human Rights Impact of the World Trade Organization, P.58, Hart Publishing, 2007
As the author indicated that in theory, if the WTO obligations have reached jus cogens, WTO obligations will trump
human rights. However, it will be dangerous in the international law practice, especially in the case of WTO law.
When the WTO law was negotiated by the influence of powerful non-state actors and certain powerful state actors
and accompany with strong enforcement mechanism, it is difficult to say that once the trade norm will become jus
cogens, when the norm has being accepted and recognized by the international community.
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genocide, prohibition of slavery and slave trade, the murder or causing the disappearance of
individuals, torture, prolonged arbitrary detention, systematic racial discrimination, or a
consistent pattern of gross violation of international recognized human rights. Lacking
consensus in the content of human rights in obligations jus cogens has diminished its value to

solve conflicts and impact of the principle and leaves indeterminate its legal effect.®

4.4.2 TRIPS and International Human Right to Health
Article 3.2 of the WTO Understanding the Rules and Procedures Governing the Settlement of
Dispute3 6! demands that the WTO agreement to interpret the exiting agreement in accordance

62 In addition, according to the Vienna

with customary rules of public international law.’
Convention on the Law of Treaties (1969), Article 53, when there is a conflict with a peremptory

‘ norm of general international law (‘jus cogens’)”, general international law will prevail.

Whether the human right norms in health have achieved the status of jus cogens is another
heavily debated argument. In the most settled list of jus cogens, the recognized obligations are
limited to individual or state negative conducts including stated genocide, torture, and slavery.
By contrast, the human right norms in health which are beyond the relationship of one individual
or state actor to another encourage all actors in the international community to protect human
rights in a positive way, which has been slow to progress. The positive realization of human
rights is progressing and depends on a state actor’s resources to inject the norms into the

international community. It is very difficult to determine whether the human rights norms

260 James Harrison, The Human Rights Impact of the World Trade Organization, P.58-59, Hart Publishing, 2007
‘" wTO, Understanding on Rules and Procedures Governing the Settlement of Disputes, Article 3.2, available at

glttpz//www.wto.org{english/docs e/legal_e/28-dsu_e.htm (last accessed on March 19, 2009)
" Andrew Clapham, Human Rights Obligation of Non-State Actors, P.166, Oxford University Press, 2006
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depends on state resources to gradually realizing the right has been achieved in the status of jus

cogens or not.

Harrisons provides a similar argument in application to WTO laws. He states that human
rights norms are obligations which are collective, i.e. owed to all parties in the treaty; but the
WTO law obligations are reciprocal, i.e. bilateral or multilateral treaties among the member
states. Some scholar suggests that when these two norms conflict, the human rights norm

should prevail, but no consensus has been reached.*®

Some commentators argue that international human rights are the most unique norms under

international law; thus, at least there are some “core contents” which cannot be violated, even

364

# with insufficient agreement on the content of some international human rights norms.

Though there are still arguments regarding which human right norms have achieved the
status of jus cogens, there are certain international human rights which should have be viewed as
having reached this higher level of global recognition. The content of jus cogens grows just as

human rights law, and with time and environmental changes, its content and protection expands.

4.4.3 TRIPS and Convention of Biological Diversity
The United Nations Convention on Biological Diversity marks the beginning of international
cooperation in recognizing the importance of conservation and sustainable use of biological

diversity for meeting the needs for food, health and other needs of future generation to access to

33 James Harrison, The Human Rights Impact of the World Trade Organization, P.60 Hart Publishing, 2007
3¢ James Harrison, The Human Rights Impact of the World Trade Organization, P.60 Hart Publishing, 2007
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385 Biological diversity is

and share both the genetic resources and essential technologies.
essential to TM, because 90% of TM and TM knowledge involves the use of plants. In order to

have sustainable use, research and development of TM, there must also be biological diversity of

genetic resources.

Convention on Biological Diversity, 1992

The Earth Summit for the adaptation of the Convention on Biological Diversity (CBD) was held
in Rio de Janeiro in 1992. CBD embodies the international recognition and acceptance of the
importance biological diversity. Members started trying to set up principles as to the
bio-resources as the sole property of sovereign states and to establish that they have the freedom
to use and trade them, but in a sustainable manner. The Convention also embodies how
# national governments can play a role in ensuring sustainable biodiversity regimes within which
commerce, resources management and environmental institutions are utilized to prevent

destruction, extinction, or alienation of biological resources.>®®

The recognition of “property rights” is one such set of incentives under the Convention and
is aimed at encouraging beneficiaries to continue efforts of conservation and sustainable use of
biological resources. The “sharing of benefits” that arise from commercialization of genetic

resources in source countries is another incentive to encourage conservation efforts.>®’

365 Regulatory Situation of Herbal Medicines: A Worldwide Review, by WHO, P.1, 1998, available at
http://whglibdoc.who.int/hg/1998/WHQ_TRM_98.1.pdf (last accessed on March 19, 2009)

3" CBD, Historical perspectives on the occasion of the 10th Anniversary of the entry into force of the Convention
on Biological Diversity, available at

http://www.cbd.int/doc/publications/CBD-10th-anniversary.pdf (last accessed on March 19, 2009)

CBD, 1992, Article 15, Access to Genetic Resources, available at
http://www.biodiv.org/convention/articles.shtml?a=cbd-15 (last accessed on March 19, 2009) and

Padmashree Gehl Sampath, Regulating Bioprospecting: Institutions for Drug Research, Access, and Benefit-Sharing,
P.35-36, United Nations University Press, 2005
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CBD implicitly recognize the existence, value and importance of TK in Article 8 (j)*¢%, In
Situs Conservation, which reads as follows:
Each Contracting Party shall, as far as possible and as appropriate...
Subject to its national legislation, respect, preserve and  maintain
knowledge, innovations and practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of biological diversity
and promote their wider application with the approval and involvement of the holders of
such knowledge, innovations and practices and encourage the equitable sharing of the
benefits arising from the utilization of such knowledge, innovations and practices.
The CBD also provides a scheme of granting incentives at a local level suggesting that
‘ indigenous and local communities have a right over knowledge, innovations and practices,
subject to national legislation. It includes that national governments have to provide

participatory mechanisms for the exercise of the right so that communities can share the benefits

The CBD reinforces the concept of national sovereignty of genetic resources within country’s territory. CBD Article
15 also requires national governments to identify the priority in biodiversity conservation and set up legal rules and
institutions to govern the bioprospecting,

38 Including the following provisions:

-- Preamble, paragraph 12: Recognition of the close dependence of indigenous and local communities on biological
resources and the desirability of sharing equitably benefits arising from the use of traditional knowledge,
innovations and practices relevant to the conservation of biological diversity and the sustainable use of its
components (

-- Preamble, paragraph 13: Recognition of the vital role that women play in the conservation and sustainable use of
biological diversity and the need for their full participation at all levels of policy-making and implementation

-- Article 1: The objectives of the Convention, namely, the conservation of biological diversity, the sustainable use
of biological resources and the equitable sharing of benefits from the use of these resources

-- Article 8 (j): The undertaking of Parties to respect, preserve and maintain TK, innovations and practices relevant
to the conservation and sustainable use of biological diversity; to promote their wider application with the approval
and involvement of the holders of such knowledge; and to encourage the equitable sharing of benefits arising from
the application of such knowledge, innovations and practices

-- Article 10 (c)Protecting and encouraging customary use of biological resources in accordance with traditional
cultural practices

-- Article 17.2: The exchange of information relevant to the conservation and sustainable use of biological diversity
to include, inter alia, indigenous and traditional knowledge

-- Article 18.4: In cooperation for the development and use of technologies, the inclusion of indigenous and
traditional technologies relevant to the pursuit of the objectives of the Convention
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from the commercialization of their resources. Many countries are now implementing Article 8
(j) through their national plans, strategies and programs. A number of governments have
adopted specific laws, policies and administrative arrangements for protecting traditional
knowledge, emphasizing that prior informed consent must be obtained before bio-prospecting.®®
CBD also refers to traditional knowledge as including “indigenous and traditional
technologies” in Article 18.4, which reads as follows:
The Contracting Parties shall, in accordance with national legislation and policies,
encourage and develop methods of cooperation for the development and use of technologies,
including indigenous and traditional technologies, in pursuance of the objectives of this
Convention. For this purpose, the Contracting Parties shall also promote cooperation in the

training of personnel and exchange of experts.

Conjoining Article 8(j) and Article 18.4, “traditional knowledge, innovations and practices”
means not only the protection of such knowledge, innovation and practices by appropriate legal
and administrative means of protections, but also the respecting, preserving and maintaining of

such knowledge, innovation and practices in accordance with Article 8 (j).

CBD Article 15 (1), Access to Genetic Resources, establishes property rights, from open access

39 CBD, 1992, Article 8 (j): Traditional Knowledge, Innovations and Practices, Introduction, available at
http://www.biodiv.org/programmes/socio-eco/traditional/default.shtml (last accessed on March 19, 2009) and
CBD, Article 8 (§): Traditional Knowledge, Innovations and Practices, Article 8 (j) after COP 7, available at
http://www.biodiv.org/programmes/socio-eco/traditional/akwe.aspx (last accessed on March 19, 2009)

In the seventh meeting of the conference of the Parties in 2004, the COP 7 adopted Akwen: kon guidelines for
governments to initiate a legal and institutional review. The COP7 also considered using sui generis systems for the
protection of traditional knowledge, innovations and practices. The issues are considered as follows:

- Consider non-intellectual-property-based sui generis forms of protection;

- Further develop, as a priority issue, elements for sui generis systems;

- Review the relevance and applicability of the Bonn Guidelines;

- Make recommendations regarding the international regime on access and benefit-sharing;

- Assess the role of databases and registers in the protection of traditional knowledge; and

-Explore, existing as well as new forms of intellectual property protection.
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to materials at an international level, to a common property resource at the national level, on
genetic resources, stating that “[r]recognizing the sovereign rights of States over their natural
resources, the authority to determine access to genetic resources rests with the national
governments and is subject to national legislation.” Some sub-provisions of Article 15 provide

the designing mechanisms to regulate the access.>”°

However, realization of biodiversity conservation is far more complex, because the
Convention’s most important points are a departure from earlier international environmental
agreements in that they recognize that conservation and the sustainable use of biological
diversity can only be tackled when the subject matter is defined within an economic context.
CBD Article 8(j) calls for respect, preservation and maintenance of traditional knowledge that is
‘ associated with biodiversity at the national level and contains an obligation to support and further
advance TK in the context of conserving biological diversity; it does not contain a legal basis for
creating an individual right nor any legal protection in the sense of establishing, exclusive,
enforceable proprietary rights over the traditional knowledge.””" Moreover, the CBD embodies
the concept of benefit-sharing in both general and specific ways in several provisions,*’? but

373

there are still big gaps in between. Yet, unlike the WTO, the provisions in the CBD impose a

™ CBD, 1992, Atticle 15, available at
http://www.cbd.int/conventign/convention.shtml (last accessed on March 19, 2009)
! padmashree Gehl Sampath, Regulating Bioprospecting: Institutions for Drug Research, Access, and
Benefit-Sharing, P. 36, United Nations University Press, 2005
Though CBD has recognized TK and provided mechanisms and broad-based measures on biological diversity, it
does not specifically prioritize the measures nor it provides nor does it provide details, thus leaving member states
with a lot of flexibility to implement its framework.
*™ Provisions relate to benefit sharing: Article 1, “fair and equitable sharing of benefits”; Article 16, access and
g?nsfer of technology; and Article 19, handling of biotechnology and distribution of its benefits.

Padmashree Gehl Sampath, Regulating Bioprospecting: Institutions for Drug Research, Access, and
Benefit-Sharing, P. 38-39, P.50-51, United Nations University Press, 2005
Although countries will be compensated for the use of genetic resources, the Convention does not codify the
relationship between the generation of revenues through such activities and biodiversity conservation in a direct way.
Secondly, the Convention does not define “appropriate” compensation for the use of genetic resources. Lastly,
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weak, fragile obligation on the proprietors, mostly pharmaceutical companies, to ensure the
" exchange of the genetic resources, and the associated traditional knowledge are under the

protection of the provisions of the convention and guaranteed equitable returns.

The biggest problem of the CBD is that it “lacks contextualization to local eco-political

circumstances and its integration across local, regional, commercial and environmental frontiers

374

has been lax. CBD left optimal national legal frameworks for bio-prospecting. The lack

of clarity of the terms in CBD and the diverse political ambitions of countries had led to less than

375 Not only has the policy on the meaning and import of

full implementation of its provisions.
theses provisions been polarized among countries of the South and the North, but the issues are
made even more complicated by the TRIPS Agreement. TRIPS deals with the intellectual
property rights within the Member States, including the pharmaceuticals, public health, access,

traditional knowledge and benefit sharing that are the subject of the CBD. The issues fall on

the relationship between TRIPS and CBD, the regulation of bio-prospecting on drug research

though specific forms of benefit-sharing is mentioned, the Convention does not provide guidelines as to which form
of benefits should be shared under what circumstances, which leave a lot of rooms for countries to deliberate
amongst themselves.

The language and interpretation in Article 15 of benefit-sharing is ambiguous, especially the prior informed consent
(PIC) and Mutually Agreed Terms (MAT), scholars fear that the PIC process and benefit-sharing provisions may end
up as a ‘rent-seeking’ process. Moreover, developing countries ask transfer of technology as reads in CBD Atrticle 16,
but developed countries only respond with the obligation to provide or facilitate access of and transfer of
technologies related to access, conservation, and sustainable use of the genetic resources or traditional knowledge.
Accompanying with the economic value of the drug research based on the genetic resources and traditional
knowledge, developing source countries argue for the benefit sharing on the intellectual property rights lead to the
exploitation of the resources or traditional knowledge, but developed, user countries tend to think that the payment
shall be related to the potential or actual harm caused, which is the use of the genetic resources or traditional
knowledge. This issue has not been settled.

" Padmashree Gehl Sampath, Regulating Biopropecting: Institutions for Drug Research, Access, and
Benefit-Sharing, P.3, United Nations University Press, 2005

5 Padmashree Gehl Sampath, Regulating Biopropecting: Institutions for Drug Research, Access, and
Benefit-Sharing, P.45, United Nations University Press, 2005

“One of CBD’s problems lies in the way in which its worthwhile goals are to be implemented. They are vague,
ambiguous or impotent. As a result, it is very ambitious attempt to integrate ‘previously distinct policy goals’ in the
CBD is on the verge of a failure. Key provisions such as Article 8 (j), Article 15 and Article 16 are being used out of
context and in isolation from the rest of the Convention. Many of reasons lie in the politics that divide
genetic-resource-rich source (yet developing) countries and technology-rich (but developed) countries.”
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pased on genetic resources and traditional knowledge. There are also splits of stakeholders, the
resources rich countries, towards the access and benefit sharing on genetic resources and
traditional knowledge. One group of countries stands for the conservation of the genetic
resources and traditional knowledge and another group focuses on benefit sharing. How to
balance the interests in between and how to reach the needs and expectation of genetic resources
or TK holders has become a tough task. The design of successful legal instruments for the
protection and realization of the economic potential and economic commercial value of genetic
resources and traditional knowledge depends on how to get a consensus between these three

main interests groups for the R&D in the pharmaceutical sectors.>’®

Another major difficulty faced by CBD, in common with many international treaties, is that
CBD obligations bind states as contracting parties but confer no rights and obligations on private
entities such as research institutes, pharmaceutical companies and indigenous communities.*”’
Without specific and effective national laws and regulations, governments have little power to
enforce the provisions in the Convention. Currently, the access and benefit-sharing are left to
contracts between the bio-prospectors, mostly firms and scientific institutes, and public
authorities in the sources countries. This contractual approach has several disadvantages which

act against the original purpose of the Convention.*”®

¥6 padmashree Gehl Sampath, Regulating Biopropecting: Institutions for Drug Research, Access, and

Benefit-Sharing, P.4-5, United Nations University Press, 2005

7 Sohpia Twarog and Promila Kapoor edited, UNCTAD, Protecting and Promoting Traditional Knowledge:
Systems, National Experiences and International Dimensions, P. 99, 2004, available at
www.unctad.org/en/docs/ditcted10_en.pdf (last accessed on March 19, 2009)

8 Sohpia Twarog and Promila Kapoor edited, UNCTAD, Protecting and Promoting Traditional Knowledge:
Systems, National Experiences and International Dimensions, P. 99, 2004, available at
www.unctad.org/en/docs/ditcted10_en.pdf (last accessed on March 19, 2009)

The original right holders of genetic resources and traditional knowledge often is not included in the contract, thus,
they have no information and participation in the negotiation in the terms of contract and profit results wherefrom.
Moreover the agreements are made as “package”, where have little bargaining power on it.
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So far, most of the developing countries, mainly TM/TMK holder countries, have not yet
enacted laws to implement the resolution passed at the CBD. Although with the recognition of
traditional medicine by most countries would help to improve the traditional medicine énd
knowledge and allow those countries to work closely to tackle some problems of intellectual
property rights relating to traditional knowledge and medicine, the majority of the problems still

exists.

The purpose of CBD is to promote more equitable use and exchange of genetic resources
under ethical and legal norms to share the benefits among interested parties. It tries to reach a
balance between the two sides for both the needs of technologically advanced countries and
biologically endowed countries. Companies within pharmaceutical, crop-protection, seed and
biotechnology industries appear to be the most likely to acknowledge the CBD.>”® However,

380

most companies are increasingly using contractual agreements™ to clarify their own rights and

¥ Saraha A. Laird, Biodiversity and Traditional Knowledge: Equitable: Partnerships in Practice, P.279, Earthscan
Pubns Ltd, 2002
Companies are responding the awareness of CBD by changlng busmess practice.
The most common responds include:
- A decrease in corporate collecting activities; consolidation of collecting programmes into fewer countries, or ever
solely domestic-collecting activities;
- Greater recourse to material from ex-situ collections, such as culture collections and compound libraries, in place
of samples acquired through field-collecting activities;
- An increased role for intermediaries as brokers of access and benefit-sharing relationships, as well as suppliers of
samples;
- The increasing use of material transfer agreements to clarify the terms of exchange; and
- The development of basic standards of benefit-sharing best practice to guide staff within companies-for example,
through policies and internal guidelines.

® Saraha A. Laird, Biodiversity and Traditional Knowledge: Equitable: Partnerships in Practice, P.286, Earthscan
Pubns Ltd, 2002
Most of the contractual agreements are used for identifying parties, define the subject matter, specify uses and
compensation, technological or in-kind basis, regulate rights over intellectual property in the event to development
and marketing of products and define the period of the agreement and conditions for termination and provision
containing breach of contract and the choice of law. The forms and terms of contracts may be varied, for example,
contracts for the sale of raw material, material transfer agreements, licensing regimes and memoranda of
understanding.
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81 It is common to see provisions comprising a “package” of monetary and

responsibilities.3

non-monetary benefits, and most of the time the right holders cannot negotiate fair terms for

access and benefit-sharing. **?

CBD established the obligation of protection and conservation of genetic resources, but
leaves the legislation and content of this obligation to member states. Many member states
have ratified the CBD, but do not have national laws governing access to TM/TK and the sharing
383

of benefits from its use, leaving TM/TK and genetic resources in the public domain.

The Link and Interaction between TRIPS and CBD

TRIPS Article 27.3 (b) and the provision of the CBD dealing with access to TK and
benefit-sharing interact in two major ways. First, the interaction between intellectual property
rights and traditional knowledge raises the issue of whether current intellectual property rights
system can provide a satisfactory mechanism for protecting TK, and whether current intellectual
property rights systems dealing with on biotechnological inventions aid the appropriation of

4

traditional knowledge.”® The second interaction relates to the CBD Article 16, transfer of

B WIPO engages in the works of the Draft Intellectual Property Guidelines for Access and Benefit-Sharing
Contracts.

%2 Pprofessor Anil K. Gupta prepared, WIPO-UNEP Study on the Role of Intellectual Property Rights

in the Sharing of Benefits Arising from the Use of Biological Resources and Associated Traditional Knowledge, P.64,
available at

www.wipo.int/tk/en/publications/769e_unep_tk.pdf (last accessed on March 19, 2009)

Mgbeoji states that the contract model neglects the immense asymmetry in the negotiating power of commercial
firms and local people, accompanying by the problems of privacy of contract and places undue trust in the
bureaucracy overseeing licensing arrangements.

% Sophia Twarong and Promila Kapoor edited, UNCTAD, Protecting and Promoting Traditional Knowledge:
Systems, National Experiences and International Dimensions, P.99, 2004, available at
www.unctad.org/en/docs/ditcted10_en.pdf (last accessed on March 19, 2009)

CBD established the obligation of protection and conservation of genetic resources, but leaves the legislation and
content of obligation to member states. Many member states have ratified fir the CBD, but do not have national
legislations governing the access to TK and the sharing of benefits from its use, the TK and genetic resources, then
remains in the public domain.

% padmachree Gehl Sampath, Regulating Biopropspecting: Institutions for Drug Research, Access, and
Benefit-Sharing, P.43, United Nations University Press, 2005

Some of the genetic sources countries, communities and NGOs have been concerned about that intellectual property
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technology, including biotechnology. It is unclear whether transfer of technology is a form of

benefit sharing as defined in CBD Article 16 (1)*%.

The intellectual property protection on some potential medicinal plants or some other genetic
resources may make possible capitalization and provide incentives to some groups of users, but
not as to the rest of genetic resources which has less economic value. In the mean time, CBD
Article 16 (5)**¢ does recognize that cooperation to ensure the protection of intellectual property,
but the protection of intellectual property cannot undermine the objectives of the CBD.  The
most discussed potential conflicts involve the relationship between the demands of drug research,
compensation, and the prohibition on unsustainable use of genetic resources. Groups,
communities, or source countries have different perceptions on whether genetic resources or
‘ traditional knowledge based on medicinal products should be protected under the intellectual

property rights system and to what extent.

Without resolving these issues, such as the roles, the rights and responsibilities for the users
and providers of TM, it will be more difficult to protect and promote TM systems, hindering their

ability to contribute to drug research and public health.

system, especially TRIPS, encourages privatize and patent the genetic resources itself or traditional knowledge
without any obvious intellectual contribution, and not even compensation. Cases are many, the famous
misappropriation ones such as, patent on traditional knowledge on the uses of turmeric, ayahuasca and neem.

%5 CBD, 1992, Article 16 (1), available at

http://www.biodiv.org/convention/articles.shtmi?a=cbd-16 (last accessed on March 19, 2009

Each Contracting Party, recognizing that technology includes biotechnology, and that both access to and transfer of
technology among Contracting Parties are essential elements for the attainment of the objectives of this Convention,
undertakes subject to the provisions of this Article to provide and/or facilitate access for and transfer to other
Contracting Parties of technologies that are relevant to the conservation and sustainable use of biological diversity or
make use of genetic resources and do not cause significant damage to the environment.

%86 CBD, 1992, Article 16 (5), available at

http://www.biodiv.org/convention/articles.shtml?a=cbd-16 (last accessed on March 19, 2009)

The Contracting Parties, recognizing that patents and other intellectual property rights may have an influence on the
implementation of this Convention, shall cooperate in this regard subject to national legislation and international law
in order to ensure that such rights are supportive of and do not run counter to its objectives.
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The relationship between TRIPS and CBD is defined by three interpretations. The first
holds that there is inherent conflict between the two. Another view perceives no such conflict,
finding instead mutual support for each framework’s provision. Finally, a third interpretation
views no inherent conflict, but sees the potential for conflict in implementation, requiring
international action to ensure that TRIPS and CBD are implemented in a mutually-supportive

fashion.*%’

CBD Article 8 contains the general principle that the sui generis right should not interfere
with the minimum standards of intellectual property rights and should not result in the
complications that may result in less compliance with the terms of the Agreement. Sampath
believes that CBD Article 8 (a)*®® includes the general accepted “public interest” principle,
which allows the member states to adopt laws, regulations and measures necessary to the

protection of public health.**

Many source countries propose that TRIPS can implement the CBD in the content of
genetic resources and TK protection. Because the TRIPS Agreement was adopted after CBD
and is more specific in its terms regarding intellectual property protection, under Article 30 of the

Vienna Convention of the Law of Treaties, 1969, it will prevail if there is a conflict in intellectual

%7 padmachree Gehl Sampath, Regulating Biopropspecting: Institutions for Drug Research, Access, and
Benefit-Sharing, United Nations University Press, 2005

8 CBD, 1992, Article 8 (a), available at

http://www.biodiv.org/convention/articles.shtml?a=cbd-08 (last accessed on March 19, 2009)

Each Contracting Party shall, as far as possible and as appropriate:

(a) Establish a system of protected areas or areas where special measures need to be taken to conserve
biological diversity;

%9 padmachree Gehl Sampath, Regulating Biopropspecting: Institutions for Drug Research, Access, and
: Benefit-Sharing, United Nations University Press, 2005
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property protection.>*°

4.4.4 Concluding Summary
Since there is no content addressed to issues of the right to the enjoyment of the benefit of
scientific progress and its application directly, the enjoyment of the benefit and application of

pharmaceuticals remains untouched by international instrument.

Due to difficulties in formulating these rights, the international community has consistently
delayed developing a system for the specific definition, scope, and enforcement of the right to

enjoy the benefits of scientific progress and the application of pharmaceutical research.

With economic globalization and the increasing privatization and commercialization of
pharmaceutical-related science and technology, it has become more difficult to achieve the goal

of accessibility and affordability of pharmaceuticals.

The IPRs system is turning away from its original intent to encourage R&D in order to have
more inventions to benefit the human populations, and today the system has evolved to serve the
commercial and economic interests of global pharmaceutical corporations. IPR system should
include human rights norms to safeguard the benefit of the inventors and the users of the
inventions and the sustainable development of bio-prospering and benefit sharing of bio-diversity.
The type and level of protections should be applied in a manner that will broadly benefit

members of society both individually and collectively, especially in the context of

3% Vienna Convention of the Law of Treaties, 1969, available at
http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf (last accessed on March 19, 2009)
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pharmaceuticals. A right to benefit from science and technology assumes that both individuals

and communities will have to be easy access.>!

Dr Margaret Chan, Director-General of the WHO, has noted that “[p]ublic health cannot
move forward without innovation. The need for innovation is constant.” She also notes that
“the price of medicines and other products can be prohibitive, effectively blocking access to
care.”** She acknowledges that the price of medicines is one of the several factors which
influence the availability, accessibility, acceptability and quality of pharmaceuticals. Appropriate
funding and incentive mechanisms are needed to research and develop accessible, available,
acceptable and quality pharmaceuticals, especially for the diseases disproportionately affecting
the populations of developing countries. The international human right to health will be
‘ difficult to realize without equitable access to life-saving and health-promoting interventions for

the price of medicine.*”

4.5 Conclusion

“Health” is a human rights issue that covers a very wide range of other issues. The definition of
‘the right to health’ has been seen in many international treaties, declarations and documents,
however, how to recognize, respect, protect and fulfill the right to health in the availability,

accessibility of pharmaceuticals still remains complex and contentious.

1 Audrey R. Chapman, WIPO Panel Discussion on Intellectual Property and Human Rights, 1998, available at

www.wipo.int/tk/en/hr/paneldiscussion/papers/pdf/chapman.pdf (last accessed on 1 Mar 2008)
*2 WHO, Dr. Margaret Chan, Director-General of the World Health Organization, Opening Remarks at the second

session of the Intergovernmental Working Group on Public Health, Innovation and Intellectual Property, 2007,
available at

www.who.int/dg/speeches/2007/20071105_igwg/en/print.html (last accessed on March 19, 2009)

** WHO, Dr. Margaret Chan, Director-General of the World Health Organization, Opening Remarks at the second
session of the Intergovernmental Working Group on Public Health, Innovation and Intellectual Property, 2007,
available at

www.who.int/dg/speeches/2007/20071105_igwg/en/print.html (last accessed on March 19, 2009)
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While the conceptual uncertainty and political sensitivity of the international human right to
health has left the sick and the needy behind, we, as actors in the international community,
should give consideration to both the protections of R&D and the human right to accessible,
available, acceptable and good quality pharmaceutical-related products. The IPRs system
serves a social function. The IPRs protection should serve the objective of protecting

individual well-being to the extent of the highest attainable level of health.

Chapter 5: Change
5.1 The Changing World and the Expansion of International Human Rights Law
The global economy has influenced the status of health and also affects many human rights and
health issues. Globalization promotes the transnational activities of individuals, nation states

and non-state actors. As this process occurs, international human rights are also developing to

adapt to this globalized world.

5.1.1 Expanding Scope of International Human Rights Law

The traditional concept of human rights is that they are universal, indivisible and interdependent,

1 395

interrelate and cultura

d,394

3% WHO, 25 Questions & Answers on Health & Human Rights, P.7, 2002, available at
http://www.who.int/hhr/NEW37871 OMSOK..pdf (last accessed on March 19, 2009)
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% and applies to all

Human rights protection is universal regardless of cultural differences,’
human being around the world, regardless of whom they are or where they live. Human rights
inhere in each human being. The rights protect individuals and groups from violation and
interference by acts or omissions. They treat all people as equal by following the principle that

all human beings are born free and equal in rights and dignity.>’

The principle of indivisibility recognizes that no human being is inherently inferior to any
other. Economic, social and cultural rights must be respected and recognized as being on the
same footing as civil and political rights. The principle of interdependence recognizes the
difficulty of realizing human rights when any human right is neglect, isolated, or discriminated
against without justification. Human rights are interrelated to one another. The right to a safe
and healthy life is more important to most people than others, and efforts to realize international
human rights should be made only after considering all rights as a whole, but allowing for

prioritization as necessary in accordance with human rights principles.>*

Due to the positive character of economic and social rights, the civil and political rights

protections are included in most nation states’ constitutions; by contrast, the economic, social and

% Sompong Sucharitkul, ‘A Multi-Dimensional Concept of Human Rights in International Law’, 62 Notre Dame L.
Rev. 305, 1987

% United Nations, Frequently Asked Questions on a Human Rights-Based Approach to Development Cooperation,
P.5, 20066, available at

http.//www.ohchr.org/Documents/Publications/FAQen.pdf (last accessed on March 19, 2009)

International human rights are universally recognized and cannot allow culture difference in the respect, protection
and fulfillment, but in the practical implementation and adaptation to different cultural contexts.

*7 Sompong Sucharitkul, ‘A Multi-Dimensional Concept of Human Rights in International Law’, 62 Notre Dame L.
Rev. 305, 1987

% Sompong Sucharitkul, ‘A Multi-Dimensional Concept of Human Rights in International Law’, 62 Nortre Dame
L. Rev. 305, 1987
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3% Some parts of economic, social

cultural rights are generally framed in much softer terms.
and cultural rights have not yet established internationally-recognized measures and steps to be
included in the constitutional contexts. Socio-economic factors influence this process to a great

extent, and even though some human rights have been recognized, often nation states cannot

move forward because of a lack of resources.

5.1.2 The Expanding Right Holders of International Human Rights
Traditionally, human rights protection is between the individual and state governments. Human

490 Each nation state should be responsible for

rights are primarily the rights of individuals.
respecting and promoting human rights. By ratifying the international human rights treaties,
nation states will be obligated under international law to enrich their domestic national laws.
International and national obligations require transparent, effective and accessible mechanisms of

accountability for the protection of human rights.*"!

On the other hand, human rights primarily create obligations on nation states. The Vienna
Declaration and Programme of Action adopted at the World Conference on Human Right, “...it
is the duty of States, regardless of their political, economic and cultural systems, to promote and

protect all human rights and fundamental freedoms.”**

Within the context of globalization, human rights protection should not be limited to only

3% Christian Tomuschat, Human Rights: Between Idealism and Realism, P.38, Oxford University Press, 2004

% Sompong Sucharitkul, ‘A Multi-Dimensional Concept of Human Rights in International Law’, 62 Notre Dame L.
Rev. 305, 1987

' Paul Hunt, ‘Neglected Diseases, Social Justice and Human Right: Some Preliminary Observations’, 2003, P.5,
2003, available at

http://www.who.int/hhr/working_paperd4 neglected%20diseases.pdf (last accessed on March 19, 2009)

402 WHO, 25 Questions & Answers on Health & Human Rights, P.7, 2002, available at
http://www.who.int/hht/NEW378710MSOK..pdf (last accessed on March 19, 2009)
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individuals but should also include collective groups of people. When the violation of

individual rights cumulates into the violation of peoples’ rights, there should be collective or

group’s right*®*

to hold the state actors or non-state actors responsible and/or accountable.
Applying this principle to the right to health, the right should not be limited to individual
human rights only, but when the health problems or conditions have become so pervasive as to
constitute a violation against an entire group, collective rights should exist to combat the
violation. When a threat to individual health may cumulate into a threat to public health, when
the individual’s illness has turned into an epidemic or outbreak of infectious diseases or serious
chronic diseases or pollution of the health determinants, here, the core of the right to health is
violated. Moreover, when the pharmaceuticals or medical services are not affordable and
‘ accessible, the issue will then become a public health concern. The individual problems can add

up to collective problems.

5.1.3 The Expanding Subjects of International Human Rights Law
As mentioned, human rights primarily focus on the relationship between individuals and nation

states. Globalization has affected not only state actors but also non-state actors, particular

5

transnational corporations.*® The promotion and protection of human rights should not be

% The term collective or group rights usually refer to the rights of peoples and groups. Human rights claims are

more effective by peoples and groups.

% The later developed concept of collective, groups’ or peoples’ rights have been reflected in some regional human
rights regimes*®!, but not yet in international human rights instruments.

5 Office of the United Nations High Commissioner for Human Rights, Globalization—Business and Human
Rights, available at

http://www2.ohchr.org/english/issues/globalization/business/index.htm (last accessed on 1 Mar 2008)

The international community intervenes of the human rights protection mostly in the situations of natural disasters to
make the goods and services available under the special conditions. And also

Andrew Clapham, Human Rights Obligations of Non-State Actors, 2006, P.8

As Professor Andrew Clapham emphasis, “[a]nalysing globalization highlights change and developments in various
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bounded by the frontiers of national states. Both state actors and non-state actors should be
responsible and accountable for creating, promoting and maintaining international human right

norms.

As the promotion and realization of international human right norms progresses, greater

international cooperation is required'®. The international cooperation of every actor in this
international community might be able to progressively achieve realization the right on a global

scale.

5.1.4 Concluding Summary
The emerging global economy has brought explosive changes and challenges to the world. The
process of globalization has changed the interaction of individuals and groups across certain
boundaries. The most problematic issue might be that the application and practice of the
current international human rights does not meet with the demands of the globalized world.
The former Secretary-General of the United Nations, Kofi Annan, has underscored that
the pursuit of development, the engagement with globalization, and the management of
change must all yield to human rights imperatives rather than the reverse. Respect for

human rights, as proclaimed in the international instruments, is central to our mandate. If
we lose sight of this fundamental truth, all else will fail.**’

sectors- but human rights abuses are committed by legal entities, not by an abstract phenomenon named
globalization.”

%6 WHO, 25 Questions & Answers on Health & Human Rights, 2002, P.15, available at
http://www.who.int/hhr/NEW37871OMSOK.pdf (last accessed on 1 Mar 2008)

As reflected in Article 2 of ICESER, which states that nation states need to “take steps, individually and through
international assistance and cooperation, especially economic and technical, to the maximum of its available
resources, with a view to achieving progressively the full realization of the rights recognized [herein]???”
Additionally, “international action for the achievement of the rights ... includes such methods as ... furnishing of
technical assistance and the holding of regional meetings and technical meetings for the purpose of consultation and
study organized in conjunction with the Governments concerned.”

407 WHO, 25 Questions & Answers on Health & Human Rights, P.24,2002, available at
http://www.who.int/hhr/NEW3787 OMSOK.pdf (last accessed on March 19, 2009)
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Globalization is increasing the flow and movement of money, goods, services and people
across national borders. It also has also complicated the relationship between state actors and
non-state actors. The process of globalization has brought benefits to many people and
countries in the form of a better life and awareness of human rights protection. However, the
effect of the process has also been to deny many people equality in the access to markets,

information and essential goods, such as life saving pharmaceuticals and medical equipment.

It has been recognized that the development of human rights protection needs a more
friendly and favorable environment; however, the expanding scope and application of
international human rights protections have not received a very clear profile. Not only must the
concept of international human rights be expanded, but new entities or power associations must

‘ be included in order to build a proper framework and a network of institutions.

International law is living, growing, and developing, especially in the area of international
human rights protection. International human rights protections must prepare to face the

changing and challenging globalized world.

5.2 Responsibility and Accountability in the International Human Rights to Health

Legal recognition of the right to health will give rights to the holders and legal responsibility and
accountability to the obligors. Legal responsibility is closely linked to the notion of entitlement.
Action or omissions done by either state actors or non-state actors which cause harmful

consequences or damages could result in responsibility and accountability. The legal

recognition of the human right to health is the prerequisite of legal responsibility. With the
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legal recognition of the right to health, persons and peoples will be able to claim human

rights-based remedies in cases of violations of or neglect to the right to health.

The primary human rights obligation rest with the state actors, as state actors are subjects of
international law and the decision makers in international law. State actors have human rights
responsibility and accountability to ensure protection and prevent threats frbm others, including
both other state actors and non-state actors. The realization of the international human rights

still requires international co-operation between state actors and non-state actors.*®

5.2.1 State Actors

State actors which ratify the treaties for human rights protection in the right to health assume
responsibility and accountability. Article 2 of International Covenant of Economic, Social and
Cultural Rights imposes obligations on nation states specify that “states are a party to take
steps ... with a view to achieving progressively the full realization of the rights recognized in the

29409

present Covenant. The provision sets out the general legal obligation of States in relation to

the various covenant rights, including the right to health in Article 12. The General Comment
No.3 of the Committee of ICESCR in 1990 also confirms that state parties have core obligation
to ensure the satisfaction of at the very least, minimum essential level of protection for each of

the rights.*!

“% Sompong Sucharitkul, ‘The Right to Food and Freedom from Hunger in the Past Sixth of a Century’, P.4, 1993
http://dialnet.unirigja.es/servlet/articulo?codigo=2021472 (last accessed on March 20, 2009)

The protection of human rights in the common concern and primary responsibility of every State as well as the
collective obligation of the international community.

Y International Covenant on Economic, Social and Cultural Rights (ICESCR), 1966, available at
http://www.unhchr.ch/html/menu3/b/a_cescr.htm (last accessed on March 19, 2009)

419 ICESCR, General Comment No.3, 1990, available at
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/94bdbaf59b43a424¢12563ed0052b664?0pendocument (last accessed on
March 19, 2009)

-171 -




ﬁ

Nation states’ accountability and responsibility based on international human rights is
confirmed in the General Comment No.14 of the Committee on Economic Social and Cultural
Rights.411 The comment addresses the state governments’ obligation first to require state actors
to respect, protect and fulfill the obligation. The duty to respect the right to health requires
states to refrain from interfering directly or indirectly with the enjoyment of the right to health,
both in the context of pharmaceuticals and in other contexts affecting preconditions to health.
The duty to protect requires states to take measures in preventing non-state actors from
interfering with the right to health in health services such as pharmaceuticals. The duty to
fulfill requires states to adopt appropriate legislative and administrative measures in promotion

and full realization of the right.*'?

‘ It is obvious that both states and non-state actors must act vigorously in international human
rights protection in the context of health. In the neglect or non-compliance with human rights

. . . . . 4
norms, the term “abusing” is usually used instead of “violation.”*"?

In the General Comment No.14 of the Committee on Economic Social and Cultural Rights,
the term “violation” is used for non-state actors. Moreover, the General Comment makes clear
that states’ obligation includes omission or failure to regulate the activities of individuals, groups

or corporations to prevent them from violating the right to health.

11 JCESCR, General Comment No. 14, 2000, available at
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/40d009901358b0e2¢1256915005090be?Opendocument (last accessed
on March 19, 2009)

“ CESER, The Right to the Highest Attainable Standard of Health, General Comment No.14, available at
www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.12.2000.4. En?QpenDocument (last accessed on March 15, 2009)

B Professor Andrew Clapham and Mariano Garcia Rubio, The Obligation of States with Regard to Non-State
Actors in the Context of the Right to Health, 2002, P.1, available at
www.who.int/hhr/Series_3%20Non-State_Actors_Clapham Rubio.pdf (last accessed on March 15, 2009)
“Violation” usually refers to the misconduct by governments, so as to avoid greater recognition and undue status to
non-state entities.

-
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State Responsibility held by the State Itself

The right to health requires health policies to ensure the accessibility, availability, acceptability
and quality facilities, goods and services related to the underlying determinants of health. The
section addressing accessibility (affordability) states in part that payments for health-care
services, as well as services related to the underlying determinants of health, has to be based on
the principle of equity, ensuring that these services, whether privately or publicly provided, are

affordable for all, including socially disadvantaged groups_.414

The accessible, available, acceptable and of quality medicine is the main issue related to
trade. Professor Paul Hunt recommends that states are obligated to ensure that pharmaceutical
products are:*"®
‘ - Available: state has to have health policy in making medicine available within its territory by
using, where appropriate TRIPS flexibilities, such as compulsory licenses and parallel imports.

- Accessible: state has to ensure that essential medicine is not only available in the jurisdiction,
but also accessible to all. The accessibility has four dimensions: non-discrimination, physical
accessibility, economic accessibility (affordability) and information.

- Quality: states need to have monitoring system to ensure good quality of medicines,

and to prevent counterfeit, contaminated and sub-standard drugs.*'®

414 CESER, General Comment No.14, available at
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/40d009901358b0e2¢1256915005090be?Opendocument (last accessed
on March 20, 2009)

> paul Hunt, The Right of Everyone to the Enjoyment of the Highest Attainable Standard of Physical and Mental
Health, Mission to the World Trade Organization, 2004, P.10-11

‘ http://www.unhchr.ch/Huridocda/Huridoca.nsf/(Symbol)/E.CN.4.2004.49.Add. | En?Opendocument (last accessed
on March 20, 2009)

#1® JCESER, General Comment No.14, P.3, available at

www.unhchr.ch/tbs/doc.nsf/(symbol)/E.C.12.2000.4. En?OpenDocument (last accessed on March 19, 2009)
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States have an obligation to take steps necessary for the development and diffusion of
science for the prevention, treatment and control of diseases. State responsibility in promoting
the highest attainable physical and mental health is achieved through the establishment of health

care system.

It is individual nation state’s responsibility to provide for health care needs through the
public sector through adequate funding of health delivery systems. This would substantially
enhance the health budget. The share of general government budget expenditure allocated to
health care varies. From as low as 5% in several countries in Africa, Asia and the WHO
Eastern Mediterranean Region to well over 20% in some countries in Americas, great inequality
exists between these health expenditure ratios.  One-third of low income countries allocated
‘ over 10% of their national budget to health in 2003.*'” The influxes of capital often reach as
high as 20% from external sources thorough global health partnerships such as the Global Fund
to Fight AIDS, Tuberculosis and Malaria and the Global Alliance for Vaccine and Immunization,
and from bilateral donors. However, with no assurance of aid predictability over the long term,

. el . 41
sustainability is a major concern.*'®

State Responsibility on State-Empowered Non-State Actors

State actors have responsibility and accountability to regulate and enforce international human

rights laws on their people or entities. The international law of state responsibility has been

“7 WHO and HAI, Medicine Prices: A New Approach to Measurement, 2003, Working Draft for Field Testing and
Revision, available at:

http://whqlibdoc.who.int/hq/2003/WHO _EDM_PAR_2003 2.pdf (last accessed on March 19, 2009)

In most developed countries, health insurance covers a major part of medicine costs; however, in some African and
‘ Asian countries, because the pharmaceutical price is so high, the medicine and health spending could dominate

around 80% of a household’s income.
1% World Health Statistics 2006, P. 16, also available at
www.who.int/whosis/whostat2006.pdf
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developed to cover state-empowered non-state actors, especially for the privatized state

corporations which retain public or regulatory functions.

Article 5 of Articles of State Responsibility of International Law Commission (ILC)419

refers to the increasing phenomena of non-state actors exercising governmental authority, mostly
in the situations of formerly state-controlled corporations which have been privatized but still
retain certain public or regulatory functions.**® Article 5 reads as:

The conduct of a person or entity which is not an organ of the State under article 4 but
which is empowered by the law of that State to exercise elements of the governmental
authority shall be considered an act of the State under international law, provided the person
or entity is acting in that capacity in the particular instance.

The Commentary also explained the intended scope of Article 5:

J (2) The generic term ‘entity’ reflects the wide variety of bodies which, though not organs,

may be empowered by the law of a State to exercise elements of governmental authority.
They may include public corporations, semi-public entities, public agencies of various
kinds and even, in special cases, private companies, provided that in each case the entity
is empowered by the law of the State to exercise functions of a public character
normally exercised by State organs, and the conduct of the entity relates to the exercise
of the governmental authority concerned. For example in some countries private
security firms may be contracted to act as prison guards and in that capacity may
exercise public powers such as powers of detention and discipline pursuant to a judicial
sentence or to prison regulations.

Therefore, states will be responsible for the acts and omission of the non-state actors at the
international level when the behavior constitutes an internationally wrongful act and the entity

was acting in that capacity in the particular instance. Nation states will be responsible for the

% International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts,

2001, available at
‘ http://untreaty.un.org/ilc/texts/instruments/english/draft%20articles/9 6 2001.pdf (last accessed on March 19, 2009)

29" professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of States with Regard to Non-State
Actors in the Context of the Right to Health’, P.5, 2002, also available at
www.who.int/hhr/Series_3%20Non-State Actors_Clapham Rubio.pdf (last accessed on March 19, 2009)
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acts of the empowered non-state actors where they carry out governmental activities, but not

when those activities are un-related to the governance responsibilities of the actors.*?!

Article 5 of the ILC covers entities that have been privatized or granted governmental
powers by internal, domestic law. The internal law in question must specifically authorize the
conduct as involving the exercise of public authority. Whether the non-state actors are involved
with the right to health within the scope of Article 5 depends on the domestic law, history and
tradition of the state. For example, when the health care has been considered governmental and
empowered by domestic law, then the act or omission of the non-state actors will be considered

to be a denial of the right to health attributed to the state under the law of state responsibility.422

Non-State Actors under State’s Control

When the non-state actors is under the state’s actual or direct control, there will be state
responsibility for all acts or omission of the state-controlled non-state actors if there is evidence
that the non-state actors were exercising public powers or the state was using its ownership

interest in, or control of the non-state actors to achieve certain result.

The commentary of Article 8 in the ILC Draft Articles on Responsibility of States for

“2! professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of States with Regard to Non-State
Actors in the Context of the Right to Health’, P.6, 2002, available at '
www.who.int/hhr/Series_3%20Non-State_Actors_Clapham_Rubio.pdf (last accessed on March 19, 2009)

%22 Professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of States with Regard to Non-State
Actors in the Context of the Right to Health’, P.6, 2002, available at

www.who.int/hhr/Series 3%20Non-State Actors Clapham_Rubio.pdf (last accessed on March 19, 2009)
However, in the context of a practical approach to the private sector and the right to health, it is unlikely to prove a
useful avenue to pursue for an organization such as the World Health Organization. Speculating on whether a
particular society has a tradition of governmental provision of health care, and searching for the pertinent internal
law which has empowered a large company to operate would clearly distract from the main message of “health for
all”.
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Internationally Wrongful Acts, 2001, reads:

The conduct of a person or group of persons shall be considered an act of a State under

international law if the person or group of persons is in fact acting on the instructions of, or

under the direction or control of, that State in carrying out the conduct.*?

When the violations or abuses are attributed to the state by the non-state actors, the state
might be responsible under international and entitled to sanction, just as when the state is the
actor. When state fails to provide or prevent the human rights violation or human rights abuses
by the non-state actors, the state might be responsible when human rights bodies exists, such as
the six UN human rights treaty bodies, or the regional human rights courts, then the state can be

held responsible and failed in its international human rights obligations.*?*

State Responsibility on Non-State Actors within Its Jurisdiction
‘ State responsibility for health is not only to abstain from violating human rights to health of itself,
but also to ensure the conditions which enable individuals and other entities to realize their rights
as fully as possible. Every entity, including individuals and organs of society, shall strive to

respect, protect and fulfill the international human right to health.

As mentioned, state actors have responsibility and accountability to regulate and enforce

international human rights laws. Some countries impose human rights obligations directly on

“2 International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts,
2001, available at

http://untreaty.un.org/ilc/texts/instruments/english/draft%20articles/9 6_2001.pdf (last accessed on March 19, 2009)
and Professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of States with Regard to Non-State
Actors in the Context of the Right to Health’, P.7, 2002, available at
www.who.int/hhr/Series_3%20Non-State_Actors_Clapham Rubio.pdf (last accessed on March 19, 2009)

% Professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of States with Regard to Non-State

4‘ Actors in the Context of the Right to Health’, P.7, 2002, available at

www.who.int/hhr/Series 3%20Non-State Actors_Clapham_Rubio.pdf (last accessed on March 19, 2009)
The omission of the human rights obligation, sorts of indirect accountability, is often overlooked as one considers
the ability of the human rights regime to deal with the accountability of the non-state actors.
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non-state actors, while some others pass legislations for that purpose.**

Non-state actors are increasing their influence in relation to economic, social and cultural
rights. It is the obligation of the state actors to ensure that no individual’s or people’s rights are
violated in any way by any discriminatory behavior or undue damage these non-state actors may
be causing. State actors should set up laws and regulations to control the conduct of non-state
actors, including: multinational corporations, including pharmaceutical companies; national
private sector companies; health insurance providers; providers of private health care; medical
research institutes; international and national NGOs. However, some problems arise due to a
nation stéte’s inability or unwillingness to ensure that non-state actors conform to international

human rights.426

5.2.2 Non-State Actors-Transnational Corporations
Nation states’ international human rights obligations have been featured and established in
international law and international human rights systems. However, the issue of international

human rights responsibility and accountability of non-state actors is not totally settled.

In the wake of the global economic downturn, transnational corporations sell their products
or services everywhere in the world, and they are able to negotiate with national governments.

Their power has been so influential that when the industry is the major industry of nation states,

425 Holger Hestermeyer, Human Rights and the WTO: The Case of Patent and Access to Medicines, P.94-95, Oxford
University Press, 2007
26 Andrew Clapham, Human Rights Obligations of Non-State Actors, P.4, Oxford University Press, 2006
Caroline Thomas suggests that “the globalization is privileging the private over the public sphere and over the
d commons. It is eroding the authorities of states differentially to set the social, economic and political agenda
within their respective political space. It erodes the capacities of states in different degrees to secure the livelihoods
of their respective citizens by narrowing the parameters of legitimate state activities”.
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they influence the negotiation of treaties between nation states. While the non-state actors are
exercising their powers and influences on the forming or negotiation on the international law,
non-state actors essentially participate in the rule making activities. Acting in tandem with the
state actors to exercise negotiation power, the non-state actors are like invisible hand of control
behind the veil of the decision making.427 “[IIndividuals are increasingly as powerless towards
big corporations as they are towards the states and that human rights can be violated by both

55428

states and corporations. The growing sphere of influence*”® and the role of non-state actors

in the international community have been more crucial than ever under international law.

The United Nation General Assembly has a Declaration on the Rights and Responsibility of
Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized
q Human Rights and Fundamental Freedoms in 1999. The declaration stresses that the
international community shall fulfill human rights protection jointly and separately without any
distinction.  Individuals, groups, institutions and NGOs also have important roles and
responsibilities to use as appropriate to the promotion of the rights of everyone to a social and
international order in which the rights and freedom set forth in the Universal Declaration of
Human Rights (UDHR) and other human rights instruments are honored. In the UDHR calls on

“every individual and every organ of the society” to strive to promote and respect the rights and

“27 Holger Hestermeyer, Human Rights and the WTO: The Case of Patent and Access to Medicines, P.94-95, Oxford
University Press, 2007

428 Holger Hestermeyer, Human Rights and the WTO: The Case of Patent and Access to Medicines, P.94-95, Oxford
University Press, 2007

2 UN Global Compact Office and the Office of the UN High Commission for Human Rights, Embedding Human
Rights in Business Practice, P.17, available at

http://www.ohchr.org/Documents/Publications/Embeddingen.pdf (last accessed on March 19, 2009)

d “The concept of sphere of influence is not defined in detail by international human rights standards; it will tend to

include the individuals to whom the company has a certain political, contractual, economic or geographic
proximity.” All corporations have sphere of influences, no matter how large or small, local or transnational, though it
is obvious that large transnational corporations tend to have more sphere of influences.
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freedoms it contains and to secure their effective recognition and observance. The concept of

430

“every organ of the society” covers non-state actors, such as corporations. General Comment

No.14 also makes clear that non-state actors have responsibilities and can violate those

responsibilities due to failure to fulfill their obligations.*'

The UN Sub-Commission for the Protection and Promotion of Human Rights, states some

international human rights to health in these relevant paragraphs:

12. Transnational corporations and other business enterprises shall respect civil, cultural,
economic, political and social rights and contribute to their realization, in particular the
rights to development; adequate food and drinking water; the highest attainable standard
of physical and mental health; adequate housing; education; freedom of thought,
conscience and religion; and freedom of opinion and expression; and refrain from actions
which obstruct the realization of those rights.

accordance with national laws, regulations, administrative practices and policies relating
to the preservation of the environment of the countries in which they operate as well as in
accordance with relevant international agreements, principles, objectives, responsibilities
and standards with regard to the environment as well as human rights, public health and
safety; and shall generally conduct their activities in a manner contributing to the wider
goal of sustainable development.

‘ 14. Transnational corporations and other business enterprises shall carry out their activities in

Looking at Professor Chris Okeke’s criteria, transnational corporations (TNCs) should be
subjected to human rights responsibility and accountability since they enjoy having rights,
possess duties and are empowered to vindicate their rights. The most difficult problems remain

with how TNCs and other business enterprises shall contribute to the realization of the rights to

% CESER, ‘Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote
and Protect Universally Recognized Human Rights and Fundamental Freedoms, 1999, available at
http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/A.RES.53.144. En?0penDocument (last accessed on March
19, 2009) and UN Global Impact Office and UN OHCHR, Embedding Human Rights in Business Practice, P.15,

available at
http://www.ohchr.org/Documents/Publications/Embeddingen.pdf (last accessed on March 20, 2009)
1 CESER, General Comment No.14, P.12-13, 2000, available at

www.unhchr.ch/tbs/doc.nsf/(symbolVE.C.12.2000.4.En?OpenDocument (last accessed on March 20, 2009)
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* the highest attainable standard of physical and mental health, human rights and public health.

Pressure from advocates is directed at imposing a duty to corporate entities to respond to the
right to health and bear the accountability and responsibility. The most common case is neglect
of the human rights violation or omission of non-state actors by the state actor. Lately, there
has been a focus on corporate social responsibility in the areas of labor rights and environmental

2 and trying to extend that responsibility to other areas of human rights.

protection®

Nicola Jagers divides this issue into respect, protection and fulfillment in the environmental
law, labor law and consumer protection. The draft norms on the responsibility of transnational
corporations and other business enterprises with regard to human rights also focus on the right to
‘ equal opportunity and non-discriminatory treatment; the right to security of persons; the rights of
workers; consumer protection; environmental protection; and economic, social and cultural
rights. To fulfill their corporate duty to respect the right to health, a company is required to
abstain from operations which may cause environmental problems in the working environment
which may cause the health problem to employees and the people residing on the land.
Negligence or intentional disregard for these protections, including allowing unsafe or unhealthy
products to enter the marketplace, violates this duty. For corporations, the duty to protect the
right to health relies on the underlying determinants of the right to health, such as food and

nutrition, housing, access to safe and portable water and adequate sanitation, safe and healthy

#2 UN Global Compact Office and the Office of the UN High Commissioner for Human Rights, Embedding
Human Rights in Business Practice, P.99-118, available at
http://www.ohchr.org/Documents/Publications/Embeddingen.pdf (last accessed on March 20, 2009)

“Human rights and supply chain management in the pharmaceutical sector”, the case study of how Novo Nordisk
integrated human rights, including labor rights, into its supply chain management and the human rights dimension of
the work.
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working conditions and the environment. This duty may require corporations to adopt

3

guidelines* in order to ensure the activities of business partners will not lead to violations of

other individuals’ right to health. For example, a corporation may meet its obligation to fulfill

B4 Nicola Jager

right by providing its employees with health care services and hospitals.
focuses on the duty of a corporation to facilitate realization of the right to health of its employees

rather than a general obligation to fulfill the right to health to everyone.

As mentioned, relying on state actors to ensure TNCs comply and non-violate with human
rights norms might be more difficult than among all non-state actors because TNCs are often
more economically powerful than the state actors in the trading of benefits to attract investment.
Some of the state actors are not likely to enforce or regulate TNCs, fearing that it will chill
investment. Moreover, though the TNC’s home state should bear the responsibility to regulate
and enforce the international human rights norms, the enforcement is usually weak, because of

the interested relationships between the state and the TNCs.

Furthermore, when there is violation of human rights by TNCs, sanctions on the nationality
state of the TNCs will not be effective. The effectiveness of sanctions has been criticized
hardily, but over all, it appears that the political gain of sanctions is usually out weighted by the
pain of civilian suffering and the wrongdoer TNCs remains untouched while innocent peoples

are gratuitously harmed.**’

3 The guidelines are usually referred as “code of conduct”.

4 Professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of States with Regard to Non-State
Actors in the Context of the Right to Health’, P.16, 2002, also available at
www.who.int/hbr/Series_3%20Non-State Actors Clapham_Rubio.pdf (last accessed on March 20, 2009)

3 Sofia Gruskin, Michael A. Grodin, George J. Annas, and Stephen P. Marks edited, Perspectives on Health and
Human Rights, P. 369~370, Routledge, 2005
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TNCs currently favor voluntary codes of conduct, guidelines, and sectoral initiatives to

reflect their tackle on the human rights protection.

OECD Code of Conduct
OECD has elaborate Guidelines for TNCs. Transnational corporations shall bear a voluntary
heavy moral responsibility when engaging activities, however, the “OECD Code of Conduct”

was constituted only as a recommendation.

Moral/Social Responsibility

The classic concept of corporate responsibility436 was composed by Milton Friedman, who
‘ famously declared: “The social responsibility of business is to increase its profits.” The primary
corporate accountability is to shareholders to maximizing the profit and only constraint the

conduct pursuit of profits legally comply the law.*’

The Sub-Commission on the Promotion and Protection of Human Rights has adopted a set
of draft norms, based on existing international standards that seek to identify which human rights
apply directly to companies. The “Norms of the Responsibilities of Transnational Corporations
and Other Business Enterprises with regard to Human Rights” focuses on the right to equal

opportunity and non-discriminatory treatment; the right to security of persons; the right of

36 The moral obligation of business has been discussed since late 1990s, the term sometimes called, ‘code of
conduct’, ‘business ethics’, ‘corporate sustainability’, ‘good corporate citizenship’ or ‘corporate social
responsibility’ .

7 Doreen McBarnet, ‘Human Rights, Corporate Responsibility and New Accountability’, Tom Campbell and
Seumas Miller edited, Human Rights and the Moral Responsibility of Corporate Public Sector Organization, P.64,
Springer , 2004
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workers; consumer protection; environmental protection; and economic, social and cultural

rights.*

However, the norms are not legally binding, but provide a guideline and explanation for
companies to understand human rights in the hope that corporations will undertake, embrace and

incorporate the norms into their policies.

UN Global Compact
The United Nation’ Global Compact is a voluntary initiative asking participating companies to
embrace, support and enact, within their sphere of influences, policies concerning human rights,

% Principle

labor rights, environmental protection, and anti-corruption measure, among others.*
‘ one and two of the UN Global Compact focus on human rights protection. However, the
measures are voluntary and lack binding power.

Human Rights Guidelines for Pharmaceutical Companies in Relations to Access to Medicines**’

This guideline confirmed that having accessible and affordable pharmaceutical products is vital
to the right to the highest attainable standard of health. It also confirmed state actors as the
primary actor to provide health care system to its people, but also addressed non-state actors,

such as pharmaceutical corporations, requiring them to share responsibilities to increase access

“% Commission on Human Rights, Sub-Commission on the Promotion and Protection of Human Rights, Norms on
the Responsibility of Transnational Corporations and Other Business Enterprises with regard to Human Rights, 2003
http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/E.CN.4.Sub.2.2003.12 Rev.2.En (last accessed on March 20,
2009)

“* UN Global Compact, available at

www.unglobalcompact.org/AboutTheGC/TheTenPrinciples/index.html (last accessed on March 20, 2009)

*0" General Assembly of the UN Special Rapporteur on the Right to the Highest Attainable Standard of Health (UN
document:A/63/263. dated 11 August 2008), 2008, available at
//www?2.ohchr.org/english/issues/health/right/docs/Guidelinesfo
March 20, 2009)

harmaceuticalcompanies.doc (last accessed on
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to medicines.**!

However, although this guideline addresses on the concerns on management, monitoring
and accountability, corruption, public policy influence, advocacy and lobbying, clinical trials,
neglect diseases, patent and licensing, pricing, discounting and donations and ethical promotion
and marketing,**? this guideline is only a recommendation to pharmaceutical companies, with no
binding power. Moreover, the guideline guides pharmaceutical companies to provide more
accessible pharmaceutical products, but does not address what responsibility and accountability
pharmaceutical companies have to the international human right to health and the inaccessible
and unaffordable pharmaceutical price effects caused by the non-violation of pharmaceutical

industry-negotiated TRIPS agreement.

Both the states and non-state actors prefer voluntary initiative to legal binding commitment.
However, voluntary initiatives have been criticized as ineffective in the field of human rights
protections. Good developments require stakeholders to be accountable for specific result for
violation and neglect. Some advocates focus on the need to give “teeth” to international
instruments by moving social responsibility towards legal obligations or even accountabilities in
some field of protection to uphold international standards, which could have imminent effects on

the human population.

“! CESCR, General Assembly of the UN Special Rapporteur on the Right to the Highest Attainable Standard of
Health (UN document:A/63/263. dated 11 August 2008), 2008, available at
http://www2.ohchr.org/english/issues/health/right/docs/Guidelinesforpharmaceuticalcompanies.doc (last accessed on
March 20, 2009)

Pharmaceutical companies, including innovator, generic and biotechnology companies, have human rights
responsibility in relationship to access to medicines and enhance shareholder value.

“2 CESCR, General Assembly of the UN Special Rapporteur on the Right to the Highest Attainable Standard of

4 Health (UN document:A/63/263. dated 11 August 2008), 2008, available at

http://www2 .ohchr.org/english/issues/heaith/right/docs/Guidelinesforpharmaceuticalcompanies.doc (last accessed on
March 20, 2009)
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5.2.3 Conclusion

The right to health obligates nation state actors to be responsible and accountable to ensure that
there is a health care system delivering right to health outcomes. State actors also acquire
responsibility and accountability which fail to ensure the powerful transnational corporations

respect human rights responsibilities.

Nation states are also obligated to live up to international obligations in human rights to
ensure that their own action, and those of other actors under its control, do not violate or

contravene human rights norms.

Trade globalization has brought the world closer, and offers opportunities for access to
previous closed markets for products and services. However, it also has an impact on the
realization of human rights, especially the right to health, including a healthy environment, labor

rights, and access to affordable medicines.

The human rights to health in the context of pharmaceutical products might be an issue for
both state actors and non-state actors. As pharmaceutical product expenses also contribute to
the health care expenditure, without accessible and affordable pharmaceutical products, state

actors will have problem providing accessible and affordable health care to their people.
Moreover, though pharmaceutical transnational corporations might receive subsidies from

some nation states, pharmaceutical companies are not empowered or under direct control by state

actors in order to impose responsibility and accountability. Even if pharmaceutical companies
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ﬂ are empowered or under direct control by state actors, other state actors are not able to pursue
international liability to pharmaceutical companies when there is absent for injuries
consequences arising out of Acts not prohibit by international law by acting in compliance of

international law, but the effect in inaccessible and affordable pharmaceutical products.**?

Furthermore, the existing responsibility and accountability of non-state actors focus on
direct violation on human rights by tortious act, environmental pollution and consumer
protection. However, when the pharmaceutical prices are so inaccessible and unaffordable,
there is an emergent questions of what responsibility and accountability can be imposed on

transnational pharmaceutical corporations when there is no direct violation of laws.

5.3 Conclusion

Too often, economic power trumps politics in the development of international norms in
response to globalization. There must be new ways to understand transnational justice and
global law.  Andrea Bianchi suggests that transnational civil society networks and

4ad However, in the

non-governmental organizations create our understanding of human rights.
legal approach, non-state actors exist as actors within the international community, but operate
independently of binding obligations, responsibilities and accountability under international law.

International law is lively, growing and expanding, but subject to restrictions. We need to

examine all the actors under international law, though not give the same “status” to all actors.

States have obligations not only to their own population, but also have obligations to take

3 Sompong Sucharitkul, ‘State Responsibility and International Liability under International Law’, 18 Loy. L.A.
Int’l & Comp. L.J. 821, 1996
“4 Andrew Clapham, Human Rights Obligations of Non-State Actors, P.26, Oxford University Press, 2006
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steps through international assistance and cooperation toward the full realization of the right by
all people. In the spirit of United National Charter Article 56*%°, the State parties should
recognize the essential role of international cooperation and comply with the commitment to take

joint and separate action to achieve the right.

The protection of international human rights is a trend of progression. Although there are
different kinds of human rights, the ultimate goal of the protections is to respect, fulfill and
protect human dignity. The international community has taken steps towards further realization
of international human rights and international co-operation in needed by everyone in the

' international community. **¢

THE LAYERS OF CAPACITY NEEDED FOR THE FULFILMENT OF HUMAN RIGHTS
00 |

) , . L
\ Hogguow / chMUN!TY NATIONA

447

Although the right to health is sometimes recognized, there are difficulties in implementing

445 United Nation, Charter of United Nation, available at

http://www.un.org/aboutun/charter/index.html (last accessed on March 19, 2009)

Article 56

All Members pledge themselves to take joint and separate action in co-operation with the Organization for the
achievement of the purposes set forth in Article 55.

446 CESCR Council, The Nature of States Parties Obligations, General Comment 3, 1999, available at
http://www.unhchr.ch/tbs/doc.nsf/(symbol)/CESCR+General+comment+3.En?OpenDocument (last accessed on
March 19, 2009)

In the General Comment 3 of CESCER, the Committee addressed the attention on the State parties’ international
obligation to take steps, individually and through international assistance and cooperation, especially economical
and technical towards the realization of the right to health.

“7 Human Rights, ‘Health and Poverty Reduction Strategies’, P.17, 2005, available at
http://www.who.int/hdp/publications/human_rights.pdf (last accessed on March 20, 2009)
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and enforcing the right due to the character of the right to health, which unlike other economic,
social and cultural rights depends on the state’s available resources. There is insufficient
attention given to how international law might be implemented within the changing context of
globalization with regards to health. The free-market based economy has driven both state
actors and non-state actors into more difficulties with the attempts to ensure economic, social and

cultural rights in the field of health.

The health of its population is one nation state’s responsibility to the extent of its capacity,
which depends on its resources, but with the issues of infectious and chronic diseases, the public
and individual health become the concerns of everyone. In fighting against diseases, the

socioeconomic inequalities have adverse effects on health. In the rapid wake of globalization

8

and privatization, attention must be paid to both nation states and non-state actors**® in order to

fully grasp the essential influences that contribute to the right to health.

“¥ Sofia Gruskin and Daniel Tarantola, ‘Health and Human Rights’, Sofia Gruskin, Michael A. Grodin, George J.
Annas, and Stephen P. Marks edited, Perspectives on Health and Human Rights, P.29, Routledge, 2005

Non-state actors can involve within the right to health by themselves or governments could delegate their roles and
q responsibilities to non-state actors, for example, biomedical research institutions, international foundations, health

insurance companies, care providers, health management organizations and the pharmaceutical industry. In the
situations of the delegated responsibilities, the accountability of non-state actors is poorly defined and inadequate
monitored in most cases.
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Chapter 6: Enforcement

6.1 Implementation and Enforcement

Legal enforcement mechanisms have been the central focus of many human rights advocates.
State parties are the primary obligors to safeguard human rights by implementing and enforcing
the rights following treaty provisions. International human rights instruments have committees
to deal with disputes and violations. Some covenants explicitly state that state parties may use
other procedures for the settlement of disputes in accordance with the agreement. Other
regional agreements even provide inter-state dispute mechanisms to the relevant regional body or

court.449

Implementation of international human rights is usually complicated. The codified treaties
have stronger binding power on state parties, and declarations typically have weaker binding

power, whereas customary international law can have either strong or weak binding power.

6.1.1 International Human Rights Treaties and Regional Agreements

Treaties are binding on the countries that ratify them, but are sometimes subject to reservations.
The key international human rights treaties are the International Covenant on Economic Social
and Cultural Rights 1966 (ICESCR), and the International Covenant on Civil and Political Rights
1966 (ICCPR),**® both of which elaborate on the Universal Declaration of Human Rights 1948

(UDHR). Besides these core documents, other international human rights treaties*' focus on

9 Andrew Clapham, Human Rights Obligations of Non-State Actors, P.92, Oxford University Press, 2006

0 International Bill of Human Right: After World War II, the international communities adopted Universal
Declaration of human Rights 1948 (UDHR). Two separate treaties were created in 1966: the International Covenant
on Economic, Social and Cultural Rights (ICESCR) and the International Covenant on Civil and Political Rights
(ICCPR). The West argued for civil and political rights prior social and economic rights. The East argued that food,
health, education was paramount and civil and political rights should be later.

41 WHO, International human rights treaties/conventions, available at
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either specific groups or categories of populations, such as racial minorities,** indigenous

3 6 7

populations,*® women,*** children,* disabilities,* mlgrants,45 or on specific issues, such as

torture,*> genocide,459 and victims of crime,*®°

The civil and political rights are generally included in the constitutional text or other legal
orders demanding that the state abstain from violating certain rights. Thus, victims of unlawfﬁl
governmental interference can claim violation under the legal system in which these infractions
took place. Nation states have been more reluctant to incorporate economic, social, and cultural
rights, though these rights are being incorporated progressively through recognition by an

increasing number of countries.

State actors are the primary party responsible for the protection of human rights. State
actors must implement and enforce these rights. The international human rights mechanisms

monitor, promote and coordinate the rights with the state actors. State actors will be held

http://www.who.int/bhr/readings/treaties/en/index.html (last accessed on March 20, 2009)

2 International Convention on the Elimination of All Forms of Racial discrimination, 1963, available at
http://www.unhchr.ch/html/menu3/b/9.htm (last accessed on March 20, 2009)

3" Convention Concerning Indigenous and Trial Peoples in Independent Countries, 1989

% Convention on the Elimination of All Forms against Women 1979
http://www2.ohchr.org/english/law/cedaw.htm (last accessed on March 20, 2009)

45" Convention on the Rights of Child, 1989, available at

http://www.unhchr.ch/htm!/menu3/b/k2¢crc.htm (last accessed on March 20, 2009)

46" Convention on the Rights of Persons with Disabilities, 2007, available at
http://www.un.org/disabilities/convention/conventionfull.shtml (last accessed on March 20, 2009)

“7 International Convention on the Protection of the Rights of All migrant Workers and Members their Families,
1990

http://www2.ohchr.org/english/law/cmw.htm (last accessed on March 20, 2009)

48 Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, 1984, available at
http://www2.ohchr.org/english/law/cat.htm (last accessed on March 20, 2009)

439" Convention on the Prevention and Punishment of the Crime of Genocide, 2003, available at
http://www.unhchr.ch/Hurido¢da/Huridoca.nsf/(Symbol)/E.CN.4.RES.2003.66. En?Opendocument (last accessed on
d March 20, 2009)

40 Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of Others,
1949, available at
http://www2.ohchr.org/english/law/trafficpersons.htin (last accessed on March 20, 2009)
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accountable if they fail to give effect to the rights.

The human rights mechanisms are divided into two categories: charter-based mechanisms

and treaty-based mechanisms.

The treaty-based human rights mechanisms are derived from provisions contained in
specific legal instruments, and these mechanisms hold more narrow mandates, address unlimited
audiences in the countries that have ratified them, and base their decision-making on consensus.
This group includes the Committee against Torture, the Committee on Economic, Social and
Cultural Rights, the Committee on the Elimination of Racial Discrimination, the Committee on
the Protection of the Rights of All Migrant Workers and Members of their Families, and the

Committee on the Right of the Child, and Human Rights Committee.*®!

State parties are required to submit progress reports to the treaty bodies and their
populations. The monitoring bodies meet regularly to review state parties’ reports and to
engage in a “constructive dialogue” with governments on how to live up to their human rights
obligations. At the end of each session, the treaty body makes concluding observations which
include recommendations to the government. Other specialized agencies can also facilitate the

dialogue between the state parties and treaty monitoring bodies.*¢*

The charter-based human rights mechanisms are derived from the provisions contained in

461 [Jnited Nations Documentation Research Guide, Human Rights, available at
http://www.un.org/Depts/dhl/resguide/spechr.htm (last accessed on March 20, 2009)

42 WHO, 25 Questions & Answers on Health & Human Rights, P.12, 2002, available at
http://www.who.int/hht/NEW378710MSOK..pdf (last accessed on March 20, 2009)
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the Charter of the United Nations, and these mechanisms hold broad human rights mandates,

address an unlimited audience and take action based on majority voting. This group includes the
Human Rights Council, the Commission on Human Rights, and the Sub-commission on the

Promotion and Protection of Human Rights. *®* | ;

The bodies appoint special reporters, independent experts and working groups to monitor

and report on human rights issues or human rights conditions in specific countries.*®* '

There are other regional arrangements of human rights protection within regional
intergovernmental organizations. The organizations monitor, promote, protect and coordinate

the human rights in those regions. Examples of the regional human rights protection

instruments include the African Charter on Human and People’s Rights in African region, the
American Convention of Human Rights in American region, and the European Convention on
the Protection of Human Rights and Fundamental Freedoms in the European region. The Asian

| Pacific regional organization is still under development.465

While these international mechanisms are monitoring at an international level, they still
have limited capacity to ensure effective and systematic monitoring. None of the international

treaties contains international monitoring mechanisms for nation states or individual to file

i
i
i
i

complaints. This can be done more easily at the national level. Civil society can reveal and

43 United Nations Documentation Research Guide, Human Rights, available at
http://www.un.org/Depts/dhl/resguide/spechrhtm  (last accessed on March 20, 2009)
44 United Nations Documentation Research Guide, Human Rights, available at
http://www.un.org/Depts/dhl/resguide/spechr.htm (last accessed on March 20, 2009)

465 WHO, 25 Questions & Answers on Health & Human Rights, P.13, 2002, available at
http://www.who.int/hht/NEW 3787 1OMSOK..pdf (last accessed on March 20, 2009)
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6 highlight problems through coalitions and networks.*® However, relying on the nation states to
comply with the protections of the right to health poses some obstacles. For those nation states
as the obligor for the right, the only monitoring mechanism is the state’s own reporting procedure,

and if there are failures of implementation and compliance with the right to health, the reports

will not be effective in improving compliance with the right. Most of the times, state parties do
not file reports or the content of the reports are self-serving, unhelpful or reflect an unwillingness
to improve the condition. Therefore, there are proposals suggesting that an individual

complaint procedure be added for furtherance of the realization of the right.*¢’

6.1.2 Non-Binding International Human Rights Instruments

The non-binding international human right to health instruments are usually in the form of
declarations, comments, and resolutions. Even though non-binding, they offer guidelines for
actors in the field of international law. With the wide acceptance of the soft laws, sometimes

these laws can be seen as initial evidence of the customary character of the norm and may be

468

evidence of customary obligations for all states where there is a degree of state practices™ that

later might form into part of customary international law.

The main human right declaration is the Universal Declaration of Human Rights 1948.

71

% are focused on specific groups, such as women,*’® disabled persons,’’" or

Other declarations”

#6 WHO, Third Informal Consultation on Health and Human Rights, P.7, 2002, available at
http://www.who.int/bhr/information/en/Human_Rights Day2002report.pdf (last accessed on March 20, 2009)

7" David P. Fidler, International Law and Public Health: Materials on and Analysis of Global Health Jurisprudence,
P.307, Transnational Pub, 2001

468 professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of State with Regard to Non-State
Actors in the Context of the Right to Health’, P.20, 2002, available at
www.who.int/hhr/Series_3%20Non-State_Actors_Clapham_Rubio.pdf (last accessed on 1 March 20, 2009)

469 WHO, International declaration, norms and standards, available at
http://www.who.int/hhr/readings/declarations/en/index.html (last accessed on March 20, 2009)
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472

specific issues on the right to development,’ ' individually recognize human rights,”"’and the

5

use of scientific and technological progress.*” Consensual policy*” and regional documents*’®

are non-binding, and include sych formats as declarations and programs of action.

Declarations from international organizations provide guidance on some policy
implementation, but declarations are non-binding; however, norms and standards instituted

therein could become binding as customary international law.

6.1.3 Customary International Human Rights Law

According Article 38 of the Statute of International Court of Justice, the source of international
law include international convention; international custom, as evidenced by general practices
accepted as law; the general principle recognized in civilized nations; judicial decisions; and the

teachings of the most highly qualified publicists of the various nations.*"’

470 Declaration on the Elimination of Violence against Women, 1993, available at
http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/A.RES 48.104.En (last accessed on March 20, 2009)
I Declaration on the Rights of Disabled Persons, 1975, available at
http://www.unhchr.ch/html/menu3/b/72.htm (last accessed on March 20, 2009)

™ Declaration on the Right to Development, 1986, available at

http://www.unhchr.ch/html/menu3/b/74.htm (last accessed on March 20, 2009)

" Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and
Protect Universally Recognized Human Rights and Fundamental Freedoms, 1999, available at
http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol)/A.RES 53.144 En (last accessed on March 20, 2009)
4" Declaration on the Use of Scientific and Technological Progress in the Interests of Peace and for the Benefit of
Mankind 1975, available at

http://www1.umn.edwhumanrts/instree/s2dustp.htm (last accessed on March 20, 2009)

7 WHO, International conference documents and follow ups, available at

http://www.who.int/hhr/readings/conference/en/index.html (last accessed on March 20, 2009)
476 WHO, Regional Instruments Related to Human Rights, available at

http://www.who.int/hhr/readings/regional/en/index.html (last accessed on March 20, 2009)

477" Statute of the International Court of Justice, available at
http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0& PHPSESSID=cd318d9¢693d2aec6ec2c3963fc64ac
f24CHAPTER_II (last accessed on March 20, 2009)

Article 38

1. The Court, whose function is to decide in accordance with international law such disputes as are submitted to it,
shall apply:

a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting
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For the formation of customary international law, objectively there is a state practice,
understood as material acts accomplished by states, and subjectively it is believe that such a
practice is rendered obligatory by the existence of a rule of law requiring it. The frequency or
even habitual character of the acts may be considered to be motivated by consideration of
courtesy, convenience, or tradition, but this frequency by itself is not enough to constitute
custom.*’”® Customary international obligation may also be evidenced through a normative

instrument.*” " ‘

Abi-Saab argues that if a nation state may create custom through practice, it may also
generate customary international law through a written instrument that does not necessarily
constitute a treaty. Treaties create convention obligations to their member states, but treaties
may also create customary obligations for all nation states, for both parties and non-parties to the

treaty, through further practice.***

Non-binding instruments, such as the resolutions of international organization, may be

states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists
of the various nations, as subsidiary means for the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree
thereto. :

™ Professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of State with Regard to Non-State
Actors in the Context of the Right to Health’, P.20, 2002, available at

www.who.int/hhr/Series_3%20Non-State Actors_Clapham Rubio.pdf (last accessed on March 20, 2009)

It is the traditional theory on customary international law developed by the International Court of Justice (ICJ) in the
North Sea Continental Shelf case.

? Professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of State with Regard to Non-State
Actors in the Context of the Right to Health’, P.20, 2002, available at

www.who.int/hhr/Series_3%20Non-State Actors Clapham Rubio.pdf (last accessed on March 20, 2009)

0 Professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of State with Regard to Non-State
Actors in the Context of the Right to Health’, P.21, 2002, available at
www.who.int/hhr/Series_3%20Non-State_Actors_Clapham_Rubio.pdf (last accessed on March 20, 2009)
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binding on every actor in the international community later, when the standards contained in the

8 Treaties and non-binding

resolution have matured into customary international law.*
international instruments seem to form customary international law in many fields. Through \

general practices by nation states, treaty obligations may become customary international law

and customary obligations applicable to non-party states.*®?

The key element of the formation of customary international law is the general acceptance
that follows the state practices. Generally, a state’s acceptance and recognition form customary
international law; state practices also help to form the customs in some way. The content and

criterion of the custom are also created by the state practices.*®

Once the norms form into customary international law, that custom will bind every actor in
the international community. If the international human rights norm is mostly practiced
between nation states and individuals, once the norms ripen into customary international law, the
norms will then bind individuals, groups, nation states and non-state actors. However, this
approach requires time to develop, and further discussion is needed regarding the status of

non-state actors in international human rights law.

6.1.4 Concluding Summary

! Professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of State with Regard to Non-State
Actors in the Context of the Right to Health’, P.21, 2002, available at
www.who.int/hhr/Series_3%20Non-State_Actors_Clapham_Rubio.pdf (last accessed on March 20, 2009)

2 Professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of State with Regard to Non-State
Actors in the Context of the Right to Health’, P.21, 2002, available at
www.who.int/hhr/Series_3%20Non-State Actors_Clapham Rubio.pdf (last accessed on March 20, 2009)

8 Professor Andrew Clapham and Mariano Garcia Rubio, ‘The Obligation of State with Regard to Non-State
Actors in the Context of the Right to Health’, P.21, 2002, available at
www.who.int/hhr/Series_3%20Non-State_Actors_Clapham_Rubio.pdf (last accessed on March 20, 2009)
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International human rights instruments bind the signatory parties through the application of the
domestic law of each nation state. International human rights treaties or declarations could form
into customary international law and bind all actors, including non-signing parties, individuals
and even non-state actors by customary international law, and therefore compel them to abide by

the norms of international human rights.

The right to health has been firmly embedded in a substantial number of UN human rights
treaties. The UN treaties construe the right to health in broad terms. There are still many
human rights to health instruments which built their provisions upon the earlier texts but focus
on specific groups, and these are characterized by more detail than the general human rights

instruments,

The above-mentioned regional human rights organizations have included a right to health in
their instruments, some defining the right to health and some referring more generally to the right
to health as the right to health care or to a healthy environment. In other cases, regional
agreements do not explicitly recognize the right to health, but offer indirect protections through

484

other health-related rights. However, the scope and content of the international human right

to health remains unconfirmed.

Most of these regional human rights instruments obligate nation states as the parties

4 Commission on Human Rights, The Right of Everyone to the Enjoyment to the Enjoyment of the Highest
Attainable Standard of Physical and Mental Health, E/CN.4/2003/58, 2003, available at
http://daccessdds.un.org/doc/UNDOC/GEN/G03/109/79/PDF/G0310979.pdf?OpenElement (last accessed on March
20, 2009)

There are indirect protections of human rights to health, such as the American Declaration on the Rights and duties
of Man, the American Convention on Human Rights, the Inter-American Convention on the Prevention, Punishment
and Eradication of Violence against Women, and the European Convention for the Protection of Human Rights and
Fundamental Freedoms and its protocols.
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primarily responsible and accountable for the right to health. Notably, Article 27 to 29 of the
African Charter*® clearly obligates not only the nation states, but everyone in the international
community, including each individual, group and non-state actor, to be responsible and

accountable for human rights protection.

The international human right to health is still developing and growing. Once the right is
confirmed by customary international law as binding on all actors within the international
community, the issue will focus on which parties can claim to hold the right, which parties may

be obligated by it, and to what extent.

6.2 Proposed Resolution to Balance the Interests

The imbalance of economic power al§o greatly affects the realization of the right to health.
International cooperation and assistance is crucial. Professor Paul Hunt also points out that it is
important to have international cooperation in realization of the right to health. Developing
countries have firm obligations arising from the right to health and the developed countries have
the responsibility to offer assistance to developing countries to emerge from poverty and the

86

burden of diseases to realize the right to health for their populations.4 Non-state actors are

also encouraged or imposed obligations and/or accountabilities to the right to health.

In order to balance the interests of both transnational pharmaceutical corporations and

patients/consumers of pharmaceutical products, this dissertation concludes that the financial

“85 African Charter on Human and People’s Right, available at

http://www.achpr.org/english/_info/charter_en.html (last accessed on March 20, 2009)

“5¢ The Right to Health: An Interview with Professor Paul Hunt, 2004, available at
http://projects.essex.ac.uk/ehrr/V2N 1/Hunt.pdf (last accessed on March 20, 2009)
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factor is the determinable element underlying this controversy.

This dissertation proposes to use tiered pricing systems for pharmaceutical products
according to the gross domestic product (GPD) or gross domestic income (GDI) to set the price
of pharmaceutical products in each country, and also a sui generis intellectual property system

for pharmaceutical products.

Since TRIPS sets a minimum standard for pharmaceutical products, but not global patent
law, pharmaceutical industry-based state actors try to negotiate for stronger protection by
bi-lateral agreements, free trade agreement to strengthen and insure their investment.”®’ A sui
generis intellectual property system for pharmaceutical products can offer special protection to
register, monitor and enforce the intellectual property holder’s right in each national state,
globally. Since pharmaceutical products are so unique in their ability to determine life or death,
there is a need for a special category for the fruits of the R&D, and these fruits must be given
special protection. Pharmaceutical companies are not charity, and they need incentives to
engage in more R&D. Through the global pharmaceutical products system, pharmaceutical
companies could have more protection on their investment, and could save substantial sums of
money lost to patent litigation, parallel imports, and grey market pharmaceuticals, and transfer
the costs to deduct the pharmaceutical products’ price to make them accessible and affordable to
populations. The organization will also manage traditional medicine and medical knowledge,

to prevent taking of the knowledge without just compensation.

The patients/consumers will be willing and able to pay for the price of such pharmaceuticals,

%7 Tt is the so called, “TRIPS-Plus” Agreements,
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