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ABSTRACT

The thesis takes as its starting point the importance of community in contemporary
political societies across the world, most notably, for present purposes, the Third World.
Community importantly determines questions of social inclusion, exclusion, identity,
belonging and well-being. As is no surprise, the role and significance of community is well
recognised in several academic disciplines today. Consider this one example. Recent
literature on development has generally drawn attention to the potential benefits of
participation in certain aspects of governance. More specifically, proposals for community
participation have emerged in response to State failure, or now the pervasiveness of market
exclusion. Community participation is motivated by several grievances, the most emphatic
of which is the profound gap between the lived experiences of the poor and institutions that
affect their lives. This gap between discourse and lived experience is more vividly evident
in human rights practice, and this not only reflects the dominance, but also the
inadequacies of State and market-based understandings alike. A fundamental aspect of this
debate — largely overlooked by human rights discourse — is the role of community. Whilst
there remain marginal references to community in certain aspects of human rights
discourse, over all it has not sufficiently or comprehensively embraced community. More
specifically, the Declaration of Right to Development, Rights-Based Approaches to
Development and the World Bank’s concept of good governance fail to offer an adequate
role for community in human rights terms. Drawing from a range of literature in legal
theory, political theory, philosophy and sociology, and developing its insights in the
context of the supply of the — human right and — public good of electricity in Nigeria, the
thesis offers a theory of community, which seeks to enable individuals, particularly, the
poor and vulnerable, to organise themselves democratically, to claim ownership of the

processes that determine their human rights.
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Whenever a man cries inwardly: “Why am I being hurt?’ harm is being done to him.
He is often mistaken when he tries to define the harm, and why and by whom it is
being inflicted on him. But the cry itself is infallible.

The other cry, which we hear so often: Why has some-body else got more than |
have?, refers to rights. We must learn to distinguish between the two cries and to do
all that is possible, as gently as possible, to hush the second one, with the help of a
code of justice, regular tribunals, and the police. Minds capable of solving problems
of this kind can be formed in a law school.

But the cry ‘“Why am I being hurt?’ raises quite different problems, for which the
spirit of truth, justice, and love is indispensable.

Simone Weil, Human Personality, 1942.



Chapter One

INTRODUCTION: COMMUNITY IN HUMAN RIGHTS DISCOURSE

1. Introduction

Two fundamental characteristics of life in Nigeria have motivated this thesis. First is the
relational effect of the lack of access to water, healthcare, education and electricity
(hereinafter ‘public goods’), on poverty in the country. Daily life — for millions of
Nigerians — is defined by the experience of unbearable levels of suffering due to
unacceptable standards of access to public goods. By public goods, | do not just mean
economic goods — that is, non-rival or non-excludable goods — which a person’s
consumption does not prevent the consumption of others. Whilst this is a plausible way to
speak about public goods, there is more to the term than just how they are produced or
consumed. They are not just economic goods, but also social and ethical goods. The idea of
public goods is underpinned by important social and ethical connotations, for the simple
reason that they are vital to human survival and well-being.? What this also implies is that
public goods could be a range of things — including a general framework of human rights—
in so far as their significance to human well-being and survival can be established. * This is
particularly the case with access to water, healthcare, education, and — as | would argue —

electricity, not because of their instrumental value, but because they are intrinsic to the

! The classical economic idea of public goods is influenced by the seminal work of Paul Samuelson, see;
Samuelson P. ‘The pure theory of public expenditure’, 36(4), Review of Economics and Statistics, 1954, at
387-389.
2 See, Kaul | Grunberg and Stern (eds.), Global Public Goods: International Cooperation in the 21st
g:entury, Oxford University Press, 1999, at xiii.

Ibid.



quality of our lives.* It is because of their essential and ethical character that they are also
recognised and protected as human rights. In particular, they are protected as economic and
social rights by the Universal Declaration of Human Rights (UDHR), and the International
Covenant of Economic, Social and Cultural Rights (ICESCR), which are applicable to
everyone by virtue of their humanity. These documents enjoin States to take the necessary
steps to enable acceptable levels of access to all individuals. It is the failure, amongst other
things, of States to fulfil this basic requirement that can explain the suffering in Nigeria,

and perhaps, other parts of the Third World.

More recently, States have looked to markets as alternatives, but they have also
failed to ameliorate such problems. At one level, the State has either neglected, failed or is
too weak to perform its primary functions. At another level, the market — the alternative to
the State — is either too exclusive or only inclusive to those who can afford to participate,
as many are too poor to afford to buy alternatives provided by the market. This point leads
to the second fundamental experience of life that has inspired this thesis. It arises from the
following question — how do Nigerians, especially the poor, survive without being able to

access these essentials of life from either the State or market?

Two visible trends are evident — the second is developed into this thesis. The first
concerns individual provisioning of public goods, especially through the opportunities
offered by the market — that is, for those who can afford to do so. There is, however, a
second trend which has immensely supported the poor. It arises from the different forms of
solidarity, collaboration and cooperation that is often generated in the processes of trying to

find solutions to such problems. One example is the different forms of community that

4 See, Deneulin S and Townsend N. ‘Public Goods, Global Public Goods and Common Goods’, WED,
Working Paper 18, ESRC Research Group on Well-being in Developing Countries, 2006, at.3.
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have emerged to fill the inadequacies of the State and market. This has ranged from the
Church or Mosque to primordial communal associations, such as family, kinship, tribe,
ethnic associations to work-based, non-governmental organisations (NGOs), and
neighbourhood groups.” What is visible in many townships and villages is a strong sense
and spirit of community, which continues to be the only source of hope, relief and comfort
for the poor. It is this significance of community to individuals in Nigeria — as perhaps
other parts of the Third World — that is really at the heart of this thesis. Whilst the thesis
developed here is inspired by Nigerian experiences, it is also relevant for other societies in
Africa, and the Third World in general, given the generalisable nature of the problems,
experiences, and prospects. As will become clear below —and in chapter six — | take a local
residential neighbourhood as a point of departure from other ways of defining community
to illustrate what it means in a given context, and how the human rights framework can
benefit, as well as contribute to building forms of solidarity within it, for different
purposes, including for particular human rights claims. If public goods are more than just
economic goods, but also ethical goods, such as human rights, then it is apparent from the
perspective of this thesis that community has insufficiently been analysed in human rights

discourse.

Before looking at the specific contribution in this respect, a brief attempt is made
to understand how and why this thesis departs from current approaches. | then outline the
approach in this thesis, and proceed with a discussion of its implications on human rights,
especially how it deals with the tension between human rights and community, which has
impeded a balanced understanding of both concepts. | will specifically argue that

understanding human rights themselves as public goods can contribute to unlocking this

® On the importance of community based organisations in Nigeria, see; Ayoola G. B et al. Nigeria: Voices of
the Poor, Country synthesis report Nigeria, World Development Report, World Bank, 2000-2001, at 32 — 35.
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deadlock. After this, | proceed to discuss the meaning and significance of human rights to
this thesis, and follow on by providing a conception of human rights that not only supports
this thesis, but also remedies of some of their inadequacies in this and other contexts.
Following on from this, | discuss aspects of the application of the thesis, particularly the
justification of the choice of electricity as a human right capable of explaining the
problems of access, and furthermore, bringing out the value of the role of community. |

conclude thereafter with an outline of the structure of the thesis.

2. Dominant Approaches

Two dominant approaches can be deduced from human rights discourse — the approach
through the State, and more recently, the role of the market. The first is the more
traditional human rights approach. It is built on the existing State structures of the
international order, particularly with the emergence of UDHR, and the accompanying
international covenants. It is a discourse built on this framework, which has meant that
matters of implementation are primarily a question of State action. Here individuals are
seen as primary rights-holders, while the State is the main duty-bearer. Individual rights
can only be claimed against the State, and law is the primary vehicle for enforcing human
rights. Economic and social rights are designated to deal with the problems mentioned
above, and they are dealt with as a question of justiciability. ® Apart from attempting to
clarify the specific content of the economic and social rights, the debates focus on the role

of law and the judiciary as a means of enforcing these rights.” Without in any way limiting

®Fora general insight on the justiciability of economic and social rights debate, see; Ghai Y and Cottrell J.
(eds.) Economic, Social and Cultural Rights in Practice: The Role of Judges in Implementing Economic,
Social and Cultural Rights, Interights, 2004.
! See, Bilchitz D. Poverty and Fundamental Rights, the justification and enforcement of socio-economic
rights, Oxford University Press, 2007. See also; Ferraz O. ‘Poverty and Human Rights, 28(2) Oxford
Journal of Legal Studies, 2008, at 585-603.

12



the significance of justiciability of economic and social rights debates, three limitations of

the approach are noted below.

First, they do not engage with the question of State failure and how this impedes the
State from effectively fulfilling its obligations.® The current State model — particularly in
parts of the Third World — is engulfed in a structural crisis, and unable to meaningfully
address such problems of human rights. This is not in any way to deny that there have
been and continue to be benefits of the traditional State-centred human rights framework,
but its limitations are such that they raise questions about whether it requires adaptation to
enable, as it were, new ways of thinking about how certain human rights should be

provided.

Secondly, the justiciability debates do not sufficiently address the problems of the
State system owing to the emergence of economic globalisation, especially the problems,
and paradoxically, new opportunities for participation that have accompanied it. Parallels
here can be drawn with the literature in development discourse and political economy®,

which have embraced these changes, particularly the movement beyond the State and

8 By State failure 1 simply mean the inability of institutions of the State to guarantee acceptable levels of
access to economic and social rights as well as other functions like providing security. The arguments about
State failure here are by no means universal. They are unique to the Third World and not necessarily
applicable to First World country contexts. Even so, there are varying degrees of State failure in Third World
countries; it is certainly more visible in certain countries than others. As such, | do not in any way also claim
that the concerns expressed here are universal to all parts of the Third World. The concerns apply to specific
conditions of State failure, such as where the State has failed or too weak or in countries like Nigeria, where
the State has hardly kicked off.

° These questions are addressed in political economy in response to the transformations of the traditional
State-centred framework mainly due to the phenomenon of economic globalisation. The new governance
approaches (as illustrated in chapter two), suggest the inability of State centred, command and control
systems to deal with the advent of economic globalisation. New governance marks a transition from
regulation to dispersed and collaborative forms of participation in the economy. For a good overview on
these developments in the United States (US), and the European Union (EU) see; Lobel O. ‘The Renew Deal:
The Fall of Regulation and the Rise of Governance in Contemporary Legal Thought’, Legal Studies Research
Paper Series No. 07-27, School of Law, University of San Diego, 2005. See also, de Burca G and Scott J. Law
and New Governance in the EU and the US, Hart Publishing, 2006.

13



markets in processing social transformation.® Surprisingly, traditional human rights
discourse, for all its claims and potential to address deep-rooted injustice, has failed to
adapt to the changing situation. Human rights continue to operate as a State-centred

discourse, as if the State exists without deficiencies.

Thirdly, the justiciability debates do not consider other forums for participation
apart from courts in securing economic and social rights. This is perhaps more of general
characteristic of human rights law than their specific manifestation as economic and social
rights. Whilst human rights law generally offers an array of participatory rights to take part
in different aspects of society, it is not clear if it encourages participation for securing
specific rights claims. One cannot help but conclude that although participation is an
inherent part of human rights law discourse, there appears to be no participation — apart

from through courts — for particular human rights claims.

The second dominant approach is an emerging one — that is, the inclination towards
markets. It is largely influenced by the Bretton Wood institutions (BWIs), especially the
World Bank (the Bank), as a result of the increasing overlap between the fields of human
rights and development. Though the approach emerges outside the traditional human rights
reporting system, it can be understood as an attempt to give programmatic content to the
international human rights texts, especially the ICESCR through the Bank’s policies,
practices and programmes. It has structured thinking about how economic and social rights
are provided for the simple reason that there is hardly any Third World country that has not

been on the Bank’s (or its related institutions) lending programmes.

19°See, Hickey S and Mohan G, Participation: From Tyranny to Transformation? Zed Books, 2004. Also see
the following, Cook B and Kothari U. Participation: The New Tyranny, Zed Books, 2001 and Chambers R.
Participatory Workshops: A source book of 21 ideas and activities, Earthscan limited, 2002. Kapoor I.
‘Participatory Development: Complicity and Desire’, 26(8), Third World Quarterly, 2005, at 1203-1220.

14



The current policy initiatives are structured by the Bank’s Comprehensive Development
Strategy (CDF), the Poverty Reduction Strategy Papers (PRSPs), the World Development
Report (WDR), Making Service work for the Poor,™ and particularly, the Bank’s concept
of good governance. Problems with public goods, as with human rights in general, are
diagnosed as a government problem, the solutions of which are in turn linked to the Bank’s
initiates for good governance. This view can be implied from a reading of the WDR, the
Bank’s most comprehensive advisory statement on public goods.'? The report — apart from
reading the public goods of concern as human rights — makes the claim that they fail to
reach the poor because States, amongst other things, lack competent institutions and
mechanisms of governance. In short, the Bank suggests that the lack of public goods is a
governance problem. Ironically, the main responsibility for resolving this problem, as

proposed by the Bank, lies with the failed governments themselves.*?

More specifically, the report suggests that the inability to access public goods is
caused by regressive budgets, corruption and the failure of governments to act
responsively. Key recommendations to resolve these problems include a range of
approaches to increase transparency, competition, citizen involvement in monitoring, and
private market participation. They also include the introduction of suitable user fees,
decentralising onto local governments and indeed community participation. The latter is

indicated when the WDR notes that public goods and services can be expanded to reach the

1 world Bank, Comprehensive Development Framework, (Ongoing) accessed online at

http://web.worldbank.org/WBSITE/EXTERNAL/EXTABOUTUS/EXTWEBARCHIVES/0,,MDK:2220140
9~menuPK:64654237~pagePK:64660187~piPK:64660180~theSitePK:2564958,00.html 20™ January 2010.
World Bank, Making Services work for Poor People, World Development Report, 2004.

12 with the exception of electricity and water, the WDR acknowledges that healthcare and education are
human rights in which community involvement may be one way of ensuring access. Ibid., at p.34.

3 The report specifically mentions “public responsibility’ which lies on the State and citizens. But the State
carries much of this responsibility towards resolving this problem.
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poor by “putting poor people at the centre of service provision: by enabling them to
monitor and discipline service providers, by amplifying their voice in policymaking, and
by strengthening the incentives for providers to serve the poor.”** As such, participation is
recognised as a key strategy for public goods. This is really no surprise since the WDR
itself emerges under the auspices of the CDF and the Bank’s PRSPs, where country-
ownership and citizenship participation are both considered as essential for the reduction of
poverty. In spite this, as demonstrated in this thesis with the case study of electricity in
Nigeria, the reform proposals still continue to be dominated by the so-called advantages of
privatisation and other neoliberal market-based development strategies, to the exclusion of

forms of participation that include the affected communities.*

3. Point of Departure

Taking the significance of community in contemporary political societies, this thesis
departs from the approaches above. In doing so, the thesis offers a theory of community
(hereinafter, ‘the theory’) of three related components to enable access to particular
economic and social rights or public goods, so to speak. The first component addresses
definitional questions about community. As mentioned above and discussed below, it takes

residential neighbourhoods as an example of community.’® The second component

“ |bid at 1.

° Nigeria’s PRSP addresses these questions, and it is unreservedly a market-oriented approach to
development. For more details, see; National Planning Commission. Meeting Everyone’s Needs: The
National Economic Empowerment Development Strategy, Abuja-Nigeria, 2004.

18 \we must appreciate that whilst recognising that the idea of community is generally desirable on the
normative level of human rights discourse, its actual definition in every context must be open to local
interpretation. This also has implications for the proposed theory of community, and not just how community
is defined. It implies that the theory is not proposed as a ‘one-Size fits all’ approach; rather it should be
considered as one amongst a range of alternatives, one adaptable to local circumstance, especially if the
situations permit it as such. What this means is that whilst the theory of community may be general, it is not
general in its application. Indeed, if there is anything universal about the idea or theory of community
proposed here, it is the importance of locality. It is the importance of encouraging people to work together to
find solutions to their problems. It is the importance of one’s immediate surroundings, and how it forms a
source of meaning, identity and belonging. Whilst communities will vary in context these attributes, it is
argued, are universal to all communities.

16



proposes actual spaces for participation. In particular, Community Forums are proposed as
deliberative decision-making bodies. They are bodies through which individuals
collectively claim ownership of their human rights. However, the internal workings of
Community Forums require a further component, one that anticipates the type of problems
that can emerge from processes of participation. Accordingly, a third component is
proposed in recognition that participation can be divisive even in the most tolerant or
democratic societies. As problematic as these issues might be, it is argued that they are still
reducible even though they cannot totally be eliminated. This component is called the
deliberative theory of incompleteness, which places emphasis on ongoing dialogue and
compromise. All three components must be seen as part of a comprehensive theory, which
should work together for the purposes of human rights. They provide the philosophical and
structural framework for understanding how community participation can be
institutionalised. In proposing community as an alternative, this thesis does not by any
means suggest that the approach through the judiciary, courts or State should somehow be
dispensed with.!” Rather, the suggestion is that community can offer an alternative forum
for participation, one that is not currently available, and that can augment existing
approaches. A detailed discussion of the theory is carried out in chapter six, but a little

more is discussed below about community, given its centrality to the theory

7 An example of what | am talking about can be found in Charles Sabel and William Simon’s seminal article
on the emergence of a new type of public action litigation. Analysing the changes in public law litigation due
to the shift from centralised to dispersed forms of governance in the US, Sabel and Simon have spoken of the
existence of a new kind of democratic experimentation made possible by Roberto Unger’s idea of
destabilization rights. It is simply certain rights that allow courts to encourage collaboration between public
institutions and members of the public affected by their services. If destabilization rights refers to ““a right to
disentrench or unsettle public institutions when, first, it is failing to satisfy minimum standards of adequate
performance and, second, it’s substantially immune from conventional political mechanisms of correction,”
then this is exactly what I am talking about in this thesis. Sabel C and Simon W. ‘Destabilization Rights:
How Public Law Litigation Succeeds’ 117 (4), Harvard Law Review, 2004, at 1062.
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3.1. Community

Community, in this thesis, is defined as a given locality — that is, a neighbourhood
composed of people joined together by accident of proximity. It is the social environment
for a bundle of social practices and relationships that exist in the same space. It constitutes
a significant part of everyday life, which often has both positive and negative connotations.
It importantly determines questions of belonging in ways that can translate into either
social inclusion or exclusion. Whilst chapter six discusses its potential, and offers some
solutions to some of its problems, it is important from the outset to hold onto the idea that
what is important about community in this thesis — particularly the metropolitan residential
community — is the plurality of identities, and differences that exist within it, such that
make it more open for inclusion, particularly more inclusive than other ways of defining
the concept. It is true that one may belong to a residential community because of one’s
ethnic, religious or racial background, but one can also belong to such a community
independent of such characteristics. What is more, amidst such differences lies a collective
agency that can be nurtured or harnessed (where or when it does not exist) for different
objectives. What is promoted is the intrinsic value of face to face relationships, which is in
turn a way of building and sustaining the quality of individual lives. This may sound
idealistic, but there is certainly value in seeing people who are accidentally joined together
by space, not only cooperate and participate in trying to resolve common problems, but
also how they show concern for each other, including those in other communities. As such,

community is both an end in itself and a means to various ends.
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The definition of community above is conspicuously sociological, mainly because it takes
locality, amongst other things, as its defining feature.’® Apart from local residential
neighbourhoods, villages and townships have also been subject to sociological analysis, for
the reason that “common residence is a congenial condition — perhaps the most congenial
condition — for forming and sustaining communal life”.*® This definition of community
does not exclude the concept from being depicted or formed in different ways. Similarly, it
does not exclude individuals within a community from belonging to others. This is,
however, contingent — as the seminal work of Philip Selznick elaborates — on
understanding the notion of community as a “variable aspect of group experience.”? What
he means is that no single community, even the ones we live in, determine all of our social
relationships.”>  Once community is proposed this way it means that it potentially would
accommodate a variety of interests, including how the concept can be formed in different
ways. It helps us understand that a variety of individuals that belong to different
communities can also be united by a framework of shared beliefs, interests and
commitments. The experience of community therefore becomes the experience of different
opportunities for participation, in different ways and about different interests. If such
opportunities do not exist within various neighbourhoods, it is difficult to conceive that the

experience of community exists.

4. Unlocking the Deadlock

There are a number of implications of framing proposals for community within the existing

human rights framework. The first is how the relationship between human rights and

18 See, Selznick P. The Moral Commonwealth: Social Theory and the promise of Community, University of
California Press, 1994,

19 Ibid., at 359.

2 Ipid.

2! Ibid.
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community is to be understood given the contention that is often invited from attempts to
collectively use both concepts. In the extreme view, both concepts invoke a profound
tension between individual and collective autonomy. On the one-hand, collective will is
aggressively asserted over that of the individual to the extent that his or her autonomy may
be lost. On the other-hand, individuals, thanks to human rights become self-centred, over-
individualistic, or even narcissistic — absolved from the collective duties and
responsibilities. Whilst discussions about these concepts have proceeded along these
general lines, human rights and community have not, and need not be proposed in such
oppositional terms. As will be discussed, there is a middle ground approach. In chapter
five, communitarian liberalism or liberal communitarian®® — regardless of the noun or
adjective — is indicative of this, so is the importance of dialogues discussed through the

literature on deliberative democracy in chapter six.

From the perspective of this thesis, however, there is a further way of
understanding the relationship between human rights and community. This requires a slight
reversal of the relationship between human rights and public goods presented in the
beginning of this chapter. It requires, not only understanding how specific public goods can
be called human rights, but also how human rights can in turn be understood as public
goods. This is the most helpful way of reframing the debate between human rights and
community, and furthermore, bringing their relational dimension into attention. Not only
does it significantly help unlock the deadlock between the concepts, or open new ways of

overcoming this problem, it demonstrates the intrinsic value of human rights as well as

22 The work of Selznick indicates that even the stark defender of liberalism acknowledges the importance of
community. It indicates how exaggerated the dichotomy between communitarian and liberalism really is,
since communitarians exist both on the left and right. They include welfare liberals, anarchists, socialists, and
conservatives. In fact, the literature on communitarian liberalism has its origins in the work of John Stuart
Mill, who tried to accommodate ideas of the collective good within his liberal ideals. Others that have
followed him include J.A. Hobson and L.T. Hobhouse. Ibid., at 375.
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their importance to the general ideas in this thesis. This is not a claim that it resolves all
possible tensions that arise from questions of individual versus collective autonomy (such
as problematic questions about the autonomy over reproductive rights). Rather, it has

modest intentions in mind, and is framed for the general purposes of this thesis.

This argument arises from understanding the intrinsic value of human rights,
particularly because of their relational and ethical effect on human survival. This is
particularly — but not only — a characteristic of economic and social rights, as other human
rights particularly those that guarantee liberty, equality, anti-discrimination are intrinsic in
themselves. Once this point is appreciated, then a further argument can be made that such
human rights can — but are not always — enjoyed independently. The point | am getting at is
that the value of a human right is at times such that it generates externalities beyond the
individual concerned. This argument blurs the distinction between the private and public
by showing that individual rights — though enjoyed privately — have an important public
effect.”® Not only is the intrinsic value of a human right brought to light, it possibly
explains why they can be goods to the public. From this perspective, understanding human
rights as public goods, not only challenges how we traditionally think about human rights,

but also connects the individual and community in a less antagonistic way.

To ground this argument further, I find support in Amartya Sen’s seminal work on
Development and Freedom.? It is mentioned briefly here because other aspects of Sen’s
work are discussed in chapter two and three. It comes from his attempt to encourage a shift

of the focus of development from the pursuit of narrow values of incomes to wider social

2 Fora philosophical discussion on the interface between public and private goods, see; Guess R. Public,
Private Goods, Princeton University Press, 2001.

24 Sen A. Development as Freedom, Oxford University Press, 1999.
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values like human freedoms. A focus on human freedoms, he argues, requires attention to
the ends of development — that is, the awareness of certain social and economic
accomplishments like education or healthcare — that are vital to the quality of life.  Using
education” as an analogy, Sen demonstrates how the gains of enjoying the right to
education always transcend the individual.”® Sen’s argument is taken empirically from
development initiatives that have stressed the transformative potential of women’s
education in the Third World. They mark a shift from approaches that have only sought to
give women equal rights with men to those that recognise that having such rights produce a
wider effect on society. Such education and literacy programmes have placed women in a
position, not only to transform their own lives, but also those of their children, husbands
and communities. This has particularly had an effect on reducing infant mortality rates of
children. It is possible to make similar arguments in favour of healthcare, water and — as
justified later on — electricity.?” Although they are enjoyed privately, their satisfaction is
such that it generates externalities. It is such externalities that can be used to show the
interdependencies between individuals and community. As such, individual rights like

these can become collective aspirations for everyone in community.

Framed this way, much of the tension between individual rights and community can
be circumvented, even if it is not totally eliminated. As with the definition of community
proposed earlier on, it is possible for everyone to be recognised as a potential agent of
social change, who can all contribute to the good of community. It is also possible to
convince individuals that certain values are best protected as collective goods. This is

implicated in the idea cooperation that underpins the concept of public goods itself —

% See also, Sen A and Dreze J. India: Economic Development and Social Opportunity, Oxford University
Press, 1996, at 14-15.

% Sen above n 23, at 128.

7T Ibid.
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particularly in its classical economic context. It draws attention to the importance of
cooperation,? in that independent action — either by States or markets — for public goods is
not always possible. This can be used to analogise that independent action cannot
satisfactorily take care of the needs of the individual — an individual need also depends on
cooperation with others. Once the discussion is pursued along these lines, it is possible to
demonstrate that a lot more can be achieved by a community than by disaggregated
individuals. The strength of this approach is showing the interdependencies that exist
amongst individuals, including the less fortunate in community. But as with any
arrangement that implies some sort of distribution or even cooperation, it is only likely that
it would generate controversies, especially when there are scarce resources, or when some
have more than others. Much will depend on opportunities for open public dialogue, where
individuals in community can work out their grievances, and the arrangements for
distribution no matter how difficult. This is a further indication of the need for Community
Forums, as will be discussed in chapter six. Discussions in such Forums can focus on
different things, including questions about human rights and other important values.
Creating such opportunities for dialogue should be seen as a further way of bringing the

relational dimension of human rights and community into light.

4.1. Human Rights as Instrumental values

There is a further way human rights are interpreted in the context of this thesis, and this
leads to a broader point about another value of human rights to community. By proposing
a role for community within the framework of human rights, the thesis is suggesting that

there is something more about human rights than just their intrinsic value. It is suggesting

%8 This point particularly comes out clear from idea of global public goods as championed by the UNDP,
amongst others, who demonstrate how international cooperation amongst governments can be an important
way of addressing some of the current problems — from HIV/AIDS to environmental problems — in the world
today. See, Kaul I et al above n 2.
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that human rights can also serve as a means to pursue certain objectives, including public
goods. It is a call to understand that a specific claim for public goods cannot always
succeed without an overarching framework of human rights at its background. It is
possible to understand this argument irrespective of how public goods are proposed —
either as economic goods or ethical goods, such as human rights themselves. For instance,
as human rights, a background framework of human rights would always be necessary to
guarantee other human rights. Put differently, certain civil and political rights, apart from
their intrinsic value, would depend on certain economic and social rights. Similarly, certain
economic and social rights would also depend on certain civil and political rights. This is
one way of interpreting the Rights-Based Approaches to Development or the use of human
rights to pursue goals such as global justice. This has made the importance of human rights
quite remarkable today. Human rights have become a way in which many ills are addressed

or sought to be addressed across the world.

This particular point leads to the question about the conception of human rights that
underpins the whole approach in the thesis, especially the potential of community
participation in human rights discourse. It comes from the understanding of why human
rights have become so appealing or used to promote different goals. This is simply because
of their moral appeal and the strength of moral persuasion they give to all sorts of claims.
Because of this, | argue that even when human rights are invoked in an instrumental sense,
there is still something ethical about such claims. When individuals or communities seek to
advance their claims for water, healthcare or such other claims through the language of
human rights, they are making ethical claims. It is not merely an ordinary claim for respect

or for a certain kind of treatment; rather it is a powerful moral claim about something that
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is owed to them because of their humanity. In this sense, human rights can be distinguished

from other instrumental claims because of the underlying ethical nature of such claims.

To justify my argument, | turn once again to work of Amartya Sen. He also invites
us to understand human rights as ethical claims, which every person, irrespective of
citizenship is entitled to make, and which can motivate all sorts of things, including
legislation.? It is this aspect of human rights — their moral force — that not only explains
what they mean in this thesis, but also why they are important in contemporary political
societies. Sen’s point of entry into this discussion is how he notes one of the most
fundamental problems of human rights — that is, their lack of reasoned foundation. In spite
of their importance to many struggles, or how they provide a means to resist different
deprivations, they still suffer from a lack of reasoned foundation.*® This accounts for a lot
of scepticism of human rights by philosophers and legal theorist alike, who refer to them as
“loose talk”.** Conceptual justification of human rights was overlooked at the period of
their foundation, especially when the UDHR emerged. At the time of their birth, the
universal truth of human rights was taken as self-evident without the need for proper
justification. Sen sites Jeremy Bentham’s famous attack on rights, as “nonsense on

stilts”%2

, as an example of the kind of scepticism that still hangs over them today. Bentham
dismissed the idea that individuals could have natural rights because of their humanity, and
without being supported by law. According to this view, human rights only make sense if

they are backed up by legislation.

29 See, Sen above n 24 at 227-230. See, also, Sen A. The idea of Justice, Penguin Books, 2009.See also, Sen
A. ‘Elements of a Theory of Human Rights’, 32(4) Philosophy and Public Affairs, Blackwell Publishing,
2004.

% Ibid., at 355.

3L Ibid.
2 |bid.
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Sen tries to rescue human rights from this particular criticism by suggesting that a plausible
way of justifying the existence of human rights today is to consider them as ethical
pronouncements which tell us what to do to achieve certain objectives. In other words, they
are not just legislated law but ethical guides that we appeal to in order to understand “what
should be done”, ** and furthermore, how to achieve the freedoms enshrined in them.
What is important from the standpoint of his argument — and for purposes of this thesis — is
that human rights are proposed as a motivational instrument to encourage the reduction of
deprivations. This motivational aspect of human rights may encourage many things,
including legislation. They ought to be seen as an important motivation for legislation and
not the other way round. According to him, this is what the framers of the UDHR
anticipated when they proposed it as a model for domestic laws. Sen draws parallels
between this idea of human rights as ethical pronouncements, and H. L. A. Hart’s idea of

>3 which motivate

moral rights.** Hart similarly saw moral rights as “parents of law
specific legislation. It is this motivational element that is at the heart of Sen’s argument.
However, they not only provide a motivation for law or for the respect of certain freedoms,

but also for political agitation for other demands. The ethical force of human rights can be

deployed in other ways to address different deprivations.

Two questions usually arise from proposing human rights as ethical claims; the first
is the content of the claim, whilst the other is the viability of such claims when compared
with others. With regards to the content, Sen argues that an ethical claim is concerned with
securing certain freedoms embedded in rights. Sen here draws parallels between human
rights and the idea of human freedoms mentioned above. The significance of an ethical

claim for human rights is that it recognises and seeks to protect human freedoms, such as

% 1bid.
% 1bid.,
% Ibid., at 363.
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freedom from torture or starvation. ** Secondly, the viability of human rights as ethical
claims depends on the extent to which they along with other competing ethical claims can
withstand open and informed scrutiny. As such, he argues that any framework of human
rights ought to have interactive processes of “critical scrutiny and open argument, even if
such reasoning leaves considerable areas of ambiguity and dissonance.”’ Sen explains this
point by drawing parallels between this interpretation of human rights and utilitarian ethics,
with the latter seeking to maximise the sum total of individual utilities. Human rights on
the other-hand are concerned with protecting certain freedoms and the social obligations
necessary to guarantee them. Nevertheless, they are both ethical imperatives, one is geared
towards freedoms, and the other towards happiness. Once it is recognised that they are both
ethical values, interactive processes can be established to provide a means to determine
which of these competing ethical claims would be prioritised at any given time — whether it
is happiness, liberties or autonomy. This particular argument might even provide a formula
through which much of the tension between human rights and community can be
addressed, since the values they both represent are ethical, and can only be sustained

through public debates.

The following point brings another aspect of Sen’s argument that further grounds
the whole approach in this thesis — in other words, it offers a conception of human rights
compatible with the goal of community participation. One consequence of recognising
human rights as pre-legislated rights or ethical pronouncements is that it calls the
dominance of the role of law in human right discourse into question. The legislative route

or making new laws, according to Sen, should not be seen as the only way to achieve

% |bid., at 358
37 Ibid., at 359.
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human rights. It is a call to consider other ways of implementing human rights apart from

through law:

The ways and means of advancing the ethics of human rights need not be confined to making new
laws (even though sometimes legislation may turn out to be the right way to proceed); for example,
social monitoring and other activist support provided by such organisations as Human Rights
Watch, Amnesty International, OXFAM, Medecins Sans Frontieres, Save the Children, the Red
Cross or Action Aid (to consider many types of NGOs) can help to acknowledge human rights. In
many contexts, legislation may not, in fact, be involved.*®

Sen here is, of course, speaking about NGOs, but this argument makes it possible to
explore other avenues of contributing to human rights, such as the approach in this thesis.
After all, the legislative route is not even open to many who seek to advance their claims
for economic and social rights, as they remain non-justiciable. This point must not be
glossed over — the possibility of dealing with such questions does not arise for many in the
Third World.* The legislative route or agitating for new legislation is indeed an important
way of achieving this objective, but it is not the only approach. This is even a more

important reason for the approach in this thesis.

4.2. Are Human Rights Enough?

The argument for human rights as ethical claims should not be confused as a suggestion
that the language of human rights cannot be misused, abused or used to advance parochial

claims. It is indeed because of the moral weight behind human rights claims that has made

% 1bid., at 365.

% Nigeria is a good example. It is a signatory to the ICESCR but economic and social rights are non-
justiciable. Nevertheless, economic and social rights can be read within the meaning of Chapter Il of the
Nigerian Constitution dealing with the ‘Fundamental Objectives and Directive Principles of State Policy’.
Whilst not explicitly using the language of human rights, these principles are meant to guide the State to
ensure the provision of minimum standards of welfare, healthcare and education. The absence of explicit
provisions dealing with economic and social rights in the Nigerian Constitution originates from Nigeria’s
colonial past. At the time of decolonisation, it is well known that the constitutions of the postcolonial States
were modelled upon those of their colonisers. Nigeria was no exception, the Nigerian Bill of Rights of
1959/1960, was modelled on the European Convention on Human Rights owing to Britain’s ratification of
same. It is well known that this document was not sympathetic to economic and social rights. For more
details, see; Simpson, B. A. Human Rights and the End of Empire: Britain and the Genesis of the European
Convention, O