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Abstract

The primary purpose of this study is to determine the consequence of the Agreement on
Trade Related Aspects of Intellectual Property Rights (TRIPS Agreement) on the intellectual
property laws in Nigeria. The discussion centers on the examination for compliance of the
three main laws on intellectual property in Nigeria, as well as the enforcement mechanism
for these laws. As the field of intellectual property continues to expand and impact on vital
spheres, such as health care, foreign direct investment, technology transfer and access to
information, there is a need to safeguard and sustain a beneficial response to concerns about
the impact of the relevant provisions of the TRIPS Agreement and its application to
intellectual property in Nigeria. The impact of the TRIPS Agreement on developing
countries has been a subject of extensive and intense debate, however very little has been
focused on Nigeria.

The thesis demonstrates, despite the fact that the Nigerian intellectual property laws have not
been reviewed since Nigeria’s adoption of the TRIPS Agreement, that the laws are mostly
compliant and capable of being adapted to encourage the vital spheres. However, it is noted
in this study that the flexibilities provided in the TRIPS Agreement are glaringly absent but
are needed to tolerate and sustain a beneficial response to the queries on the impact of the
TRIPS Agreement and its implication for intellectual property in Nigeria.

The challenges facing intellectual property from a legal, educational and developmental
perspective were highlighted as having a great effect on the growth of intellectual property.
The thesis concludes that although the present legal framework provides a measure of
compliance, the benefit of a reformed legal frame work to Nigeria cannot be overstated.
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CHAPTER 1

General Introduction

Summary
0 A = - 1ol 7o | /0] 1 Vo SO SSUS 1
1.2 Research Problem and Statement...........ccooviieiiiiiiiiee e 8
1.3 PUurpose Of the RESEAICIN......cccciiiiiiiece et 10
1.4 ReSearch QUESTION ........cuoiiiiiiiie ettt et be e beeste e e ans 11
1.5 EXISTING STUGIES ...veiviiiiie ettt sttt sbeentaenneaneennes 11
1.6 Significance 0f RESEAICI .........cvi it 16
1.7  Research Methodology ..o 16
1.8  Limitation 0f RESEAICH........cciiiiiii e 18
1.9 CRAPLEN OVEIVIBW ...ttt ettt ettt ettt b et e nee e nnes 19
1.1 Background

If nature has made any one thing less susceptible than all others of exclusive property, it
is the action of the thinking power called an idea, which an individual may exclusively
possess as long as he keeps it to himself; but the moment it is divulged, it forces itself into
the possession of every one, and the receiver cannot dispossess himself of it. Its peculiar
character, too, is that no one possesses the less, because every other possesses the whole
of it.... That ideas should freely spread from one to another over the globe, for the moral
and mutual instruction of man, and improvement of his condition, seems to have been
peculiarly and benevolently designed by nature, when she made them, like fire,
expansible over all space, ... *

Thomas Jefferson 1813

Since the inception of the TRIPS Agreement many have expressed concern about the effect it

might have on developing countries. These concerns have led to a change in the perception of

intellectual property (IP) over the last couple of years.” Intellectual property has become

extremely diverse in nature and the concept continues to expand. Intellectual property has

Thomas Jefferson letter to Isaac McPherson, August 13, 1813, reprinted in H. A. Washington, ed., Writings of
Thomas Jefferson 1790-1826, vol. 6 (Washington, D. C: Taylor & Maury 1854), 180-81.

Peter K Yu ‘The Global Intellectual Property Order and its Undetermined Future’ [2009] 1 World intellectual
Property Organisation Journal 8.
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grown from mere rights into a doctrine of a knowledge-based® system, reflecting its growing

importance as a component of national and international policy.”

IP is widely used in legal and commercial practice, not only in Nigeria, but across the world.
Like many other aspects of law, intellectual property is inter-territorial, often it functions in
more than one jurisdiction. Moreover, in recent times intellectual property has figured more
prominently on the global stage, making it an issue that has to be taken into account by all

state parties and making it an area of necessary research for Nigeria

IP is used to facilitate the commercial exploitation of the outcomes of scientific, technological
and cultural creation that stem from the expression of ideas: the utilisation of which is
essential for the development and growth of any society.® The protection of IPRs® is vital for
the advancement of societies, thereby implying that changes in IPR rules must progress in

conjunction with developments in the legal and market systems, as well as cultural norms.’

Generally, IP denotes a class of legal regimes with distinct degrees of rights of ownership in
different subject matters.®2 The common genres of rights included within this generic term are
patents, trademarks, copyrights, trade names, and indication of origin.’ Intellectual property

rights (IPRs) traditionally are categorised into two areas: first, those rights which relate to

Roya Ghafele, Perceptions of Intellectual Property: A review Intellectual Property Institute London 1-42
available at http://www.iam-magazine.com/blog/articles/PerceptionsofIP.pdf (accessed 25 March 2014).
Michael W Carrol, ‘A Framework for Tailoring Intellectual Property Rights’ in Annette Kur and Vytautas
Mizaras, The Structure of Intellectual Property Law Can One Size Fit All Edward Elgar Cheltenham 2011 p
15-39 15.

UNCTAD, Training Tools On The TRIPS Agreement: The Developing Countries' Perspective Division  on
International Trade in Goods Geneva January 2002 p. 6

Intellectual Property Rights (hereinafter referred to as IPRS).

Zorina Khan, Intellectual Property and Economic Development: Lessons from American and European
History Commission on Intellectual Property Rights Study Paper 1a. National Bureau of Economic Research.
This report has been commissioned by the IPR Commission as a background paper 4.

Peter Drahos, ‘The Universality of Intellectual Property Rights: Origins and Development’ p. 1 available at
www.wipo.int/edocs/mdocs/tk/en/.../wipo_unhchr_ip_pnl_98 1.doc accesses 02 February 2014; see also Paul
Craig and Grainne de Burca, EU Law Text, Cases and Materials Oxford University Press 3" ed 2003 p. 5.
Craig and Grainne de Burca p. 5; A striking feature of intellectual property is that, despite its early historical
links to the idea of monopoly and privilege, the scope of its subject matter continues to expand. See also
Drahos p. 1; Intellectual property rights are also among the most controversial forms of trade and business
regulation in the global economy. See Keith E. Markus Introduction. The WTO, Intellectual Property Rights
and the Knowledge Economy, in Keith Markus (ed) Critical Perspective on the Global Trading System and
the WTO Elgar Cheltenham 2004 p. 34.

2
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industrial property (patents, industrial designs and models, trade marks, and geographical

indications) and, second, copyright (those relating to literary and artistic property).

Prior to 1995, IPRs were principally regulated at the international level by a number of
Treaties'® administered by the World Intellectual Property Organisation (WIPO): of particular
importance to the thesis are the Berne Convention, the Paris Convention and the Rome

Convention.*

In 1995, following almost 8 years of fraught multilateral trade discussions, the Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS)'? emerged as part of the World
Trade Organisations (WTO) Agreements on trade. The agreement signifies the relevance of
intellectual property to global trade liberalisation and the need for the protection of such

rights.

Accordingly, the adoption of the TRIPS Agreement introduced a major revolution in IP policy

making and till now remains the most comprehensive multilateral agreement on intellectual

10 Beijing Treaty on Audio-visual Performances (adopted by the Diplomatic Conference on the Protection of

Audio-visual Performances in Beijing, on June 24, 2012); Berne Convention for the Protection of Literary and
Avrtistic Works, September 9, 1886, revised at Paris July 24, 1971, 828 U.N.T.S. 221; Convention Relating to
the Distribution of Programme-Carrying Signals Transmitted by Satellite Done at Brussels on May 21, 1974;
Madrid Agreement for the Repression of False or Deceptive Indications of Source on Goods of April 14, 1891;
Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired, or
Otherwise Print Disabled adopted by the Diplomatic Conference to Conclude a Treaty to Facilitate Access to
Published Works by Visually Impaired Persons and Persons with Print Disabilities in Marrakesh, on June 27,
2013; Nairobi Treaty on the Protection of the Olympic Symbol adopted at Nairobi on September 26, 1981;
Paris Convention for the Protection of Industrial Property, Mar. 20, 1883, as last revised at Stockholm July 14,
1967, 21 U.S.T. 1583, 828 U.N.T.S. 305 ;Patent Law Treaty adopted on June 1, 2000 at Geneva entered into
Force on April 28, 2005. Nigeria ratified it on 19 December, 2002 and it came into force 28 April,
2005;Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of Their
Phonograms of October 29, 1971; Rome Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations Done at on October 26, 1961. Singapore Treaty on the Law of
Trade Marks adopted at Singapore on March 27, 2006; Trademark Law Treaty (adopted at Geneva on October
27, 1994); WIPO Copyright Treaty adopted on December 20, 1996 at Geneva entered into force on March 6,
2002. Nigeria became a signatory on 24 March, 1997; WIPO Performances and Phonograms Treaty Adopted
on December 20, 1996 at Geneva entered into force on May 20, 2002Nigeria became a signatory on March 24,
1997.

Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations
Done at on October 26, 1961.

Agreement on Trade-Related Aspects of Intellectual Property Rights, Marrakesh Agreement Establishing the
World Trade Organisation (WTO Agreement) Annex 1C (hereinafter referred to as the TRIPS Agreement.

11

12

3
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it is a single IP framework that covers all the main categories of intellectual

property:
property law'* as well as new areas which previously were not protected internationally.*

The TRIPS Agreement was established to set out minimum universal standards for the
protection of all areas of intellectual property,’® and allows members to provide more
extensive protection of intellectual property if they so wish.'” The intention of the Agreement
is to implement these standards globally through a WTO enforcement mechanism.
Intellectual property protection was ‘married’ to international trade'® as part of a complex
body of international law that governs relations between states on trade matters,*® and
generally, it sets the standards that define what trading partners can legitimately expect of one

another in the protection 1P.%°

Placing IP in the trade forum has created fundamental conflict and tension by pitching the aim
of liberalising trade into the arena intellectual property. There is a fear that the enhanced

protection given to IPRs will not effectively promote the development process, but, instead

B WTO: Overview: the TRIPS Agreement http://www.wto.org/english/tratop_e/trips_e/intel2_e.htm accessed on

14 July 2011.

1 The World Trade Organization ‘The 5th Ministerial Conference ‘TRIPS Agreement, Public Health a

Challenging Battle p 6 http://www.iprsonline.org/ictsd/docs/trips_healthbackgrpund_cairo_univ.pdf accessed

23 March 2014.

Daniel J Gervais, ‘The TRIPS Agreement: Interpretation and Implementation’ European Intellectual

Property Review 1999 21 156-162) 156. The TRIPS Agreement covers not only all areas already protected

under extant agreements, but also protects for the first time rights that did not benefit from any multilateral

protection.

Copyright and Related Rights, Trademarks, Geographical Indications, Industrial Designs, Patents, Layout-

Designs (Topographies) of Integrated, Circuits  Protection of Undisclosed Information, Control of Anti-

Competitive Practices in Contractual Licences.

" WTO, Overview: the TRIPS Agreement.

18 Keith Maskus (ed), The WTO, Intellectual Property Rights and the Knowledge Economy TRIPS and the WTO:
An Uneasy Marriage, by Arvind Pangariya Critical Perspective on the Global Trading System and the WTO
Elgar Cheltenham 2004; See also Robert M. Sherwood, ‘The Trips Agreement: Implications for Developing
Countries‘ 1997 PTC Research Foundation of Franklin Pierce Law Center IDEA: The Journal of Law and
Technology 1997 37 IDEA 491 See also Antony Taubman, A Practical Guide to Working with TRIPS Oxford
University Press 2011 p. 5; See also Peter Yu, ‘Intellectual Property Rulemaking in the Global Capitalist
Economy, The International Enclosure Movement’ (2007) 82 Indiana Law Journal 827 6.

19 Antony Taubman, A Practical Guide to Working with TRIPS. Oxford University Press 2011 p. 17.

2 Taubman p. 17; The TRIPS Agreement, presents a statement of the intellectual property standard to which all
World Trade Organization member countries have made a commitment, the areas of intellectual property that
it covers are: copyright and related rights;*® trademarks including service marks; geographical indications
including appellations of origin; industrial designs; patents including the protection of new varieties of plants;
the layout designs of integrated circuits; and undisclosed information including trade secrets and test data.

15

16
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limit access to technology, which has been voiced by many developing countries.”* It has
been claimed that the TRIPS Agreement will place an intolerable burden on developing
countries as the standards promoted in the TRIPS Agreement are beyond the capacities of
developing countries and those of least developing countries. The current extension given to
LCDs to comply with the TRIPS Agreement answers to this claim. Presently LDCs have up
until 2021 to comply with TRIPS. The TRIPS Agreement has been viewed as a desperate
attempt to retain the precious comparative advantage of industrialised countries.?? Whatever
the argument, it seems clear that the ‘one-size-fits-all or rather one-standard-fits-all approach

of TRIPS’ is seen as being a great disservice to developing countries.’?

The initiation of the TRIPS Agreement marks a peculiar time in the history of intellectual
property by creating standard levels of protection which are to be enforced worldwide. This
modification has been criticised because, to a large extent it reflects the views of the United

States and other industrialised countries and raises many unanswered questions.*

The debates and queries in relation the TRIPS Agreement revolve round concerns relating to
the ‘rich versus the poor, developed versus developing, greedy pharmaceutical industries
versus dying AIDS patients in many developing countries’.”®> In these circumstances
developing countries and least developed countries question the genuineness of the effort and
some aspects on the implementation of the TRIPS Agreement, particularly ‘the continuous use
of unilateral pressures and the lack of actual implementation of Article 66.2%° and Article 67’

on technical assistance to developing countries.?’

2 Carlos Correa, ‘Review of the TRIPS Agreement: Fostering the Transfer of Technology to Developing

Countries’ (1999) 2 Journal of World Intellectual Property 939.

Taubman p. 40.

= Martin Khor, Rethinking Intellectual Property Rights and TRIPS in Peter Drahos & Ruth Mayne (Ed.) Global
Intellectual Property Rights Knowledge, Access and Development. Palgrave Macmillan 2002 Ch 12 p 205.
Endeshaw Assafa, ‘Paradox of Intellectual Property Law making in the New Millennium: Universal Templates
as Terms of Surrender for Non-Industrial Nations; Piracy as an Offshoot’ (2002) 10 Cardozo Journal of
International Comparative Law 47 — 78 74.

Justin Malbon and Charles Lawson ed, Interpreting and Implementing the TRIPS Agreement. Is it Fair?
Multilateral TRIPS and Developing Countries by Xu Yi-chong Elgar Cheltenham 2008 p. 49

Provides for the incentives for the transfer of technology to Least Developed Countries (LDCs).

See Carlos Correa. ‘Review of the TRIPS Agreement: Fostering the Transfer of Technology to Developing
Countries’ (1999) 2, Journal of World Intellectual Property p 939. It is presumed that the TRIPS Agreement

22
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Concerns around the impact of the TRIPS Agreement on innovation and technology transfer,
continue, particularly in developing countries. The flexibilities in the TRIPS Agreement have
not produced results that assist in the development of local innovation and technology

transfer.

Carlos Primo Braga of the World Bank declares, ‘“TRIPS is the most ambitious international
agreement on intellectual property rights. The main challenge for developing countries is to
transform it from a rent transfer mechanism into an effective instrument for technological
development.’® Over the last two decades efforts have been made by international
organisations® and scholars® alike to determine the effect of the TRIPS Agreement on

developing countries.™

The TRIPS Agreement is a legal document which cuts across different issues. Thus, it is
important that its effects on legislation of member states is first examined to establish the
likely impact it will have, overall, upon development and economic growth. Nigeria as a
developing country and a member of the WTO,* is obligated to comply with all WTO

Agreements.®® The impact of the TRIPS Agreement is of special interest, considering the fact

would increase, on a global scale, incentives to invest in the research and development of new ideas and

technologies.

Carlos A. Primo Braga, Trade-Related Intellectual Property Issues: The Uruguay Round Agreement and Its

Economic Implications, in The Uruguay Round and the Developing Economies (World Bank discussion

Paper No. 307, William Martin & L.

Germéan Velasquez and Pascale Boulet, Globalization and Access to Drugs: Perspectives on the WTO/TRIPS

Agreement (Revised) Geneva, World Health Organization, 1999 (document reference WHO/DAP/98.9). W.

Lesser, ‘The Effects of Trips-Mandated Intellectual Property Rights on Economic Activities in Developing

Countries’, prepared under WIPO Special Service Agreements http://www.wipo.int/export/sites/www/about-

ip/en/studies/pdf/ssa_lesser_trips.pdf accessed 08 May 2014.

Somesh. K. Mathur, TRIPS: Issues, Impact and the Way Forward for Developing Countries Including India

http://www.ifw-kiel.de/konfer/esf-ifw/newtech_0507/mathur.pdf accessed 08 May 2014.

German Velasquez and Pascale Boulet Globalization and Access to Drugs: Perspectives on the WTO/TRIPS

Agreement; World Health Organization A Briefing on TRIPS. Pharmaceuticals in the Trade-Related Aspects of

the Intellectual Property Rights (TRIPS) Agreement of the World Trade Organization (WTO) Manila, World

Health Organization, Regional Office for the Western Pacific, August 2000; see also, The manage mentor

available at http://www.themanagementor.com/enlightenmentorareas/sm/sfm/TRIPSAgree.htm accessed 21

March 2012; It is believed that stronger enforcement of IPR might lead to the transfer of income from less

developed countries to more affluent innovation producing nations and that stricter IPR enforcement regime

might curb the flow of technological knowledge to less developed countries.

Nigeria became a WTO member 1 January 1995.

# Gerald Fitzmaurice, Third Report on the Law of Treaties UN doc. A/CN.4/115, YILC, Vol. Il, 20 27 Art 9
para 1 & 2.; Consent in general Article 9, 1. The mutual consent of the parties, and reality of consent on the
part of each party, is an essential condition of the validity of any treaty, or, as the case may be, of the
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that Nigeria has not reviewed its laws since the adoption of the TRIPS Agreement and that,
when a treaty is passed, it is impossible to comprehend the overall effect it may have until the
treaty begins to take effect. A treaty, no matter how well drafted, in all respect cannot be
agreeable to all countries and parties concerned. This situation, coupled with ever-changing
technology and trade treaties, means that no end is in sight to these tensions. Developing
countries and countries in transition need to consider the introduction of a sustainable system

for the protection of intellectual property with regards to their peculiar needs.

A study on Nigeria is multifaceted for the reason that the economic, social and developmental
levels that currently exist do not correspond with the indices used to measure a developing
country. In essence, it makes the impact of the TRIPS Agreement fundamental in determining
the approach to be utilised when adopting an intellectual property regime that will be balanced

and beneficial to the nation in light of its economic, social and development outcomes.

Nigeria presently has three main substantive laws on intellectual property, namely, the
Copyright Act,** Trade Marks Act® and the Patent and Design Act.*® Nigeria is a signatory to
a number of international IP treaties, such as the Berne Convention,®’ the Paris Convention,®
and the Rome Convention,® the WIPO Copyright Treaty,*® the WIPO Performances and

Phonograms Treaty,** Patent Cooperation Treaty,* and the Patent Law Treaty.*®

participation of any particular party. 2. There must accordingly be a consensus ad idem on the part of the
parties; but the existence of such a consensus will be presumed unless the contrary is established.
3 Copyright Act 1988 Cap C28, Laws of the Federation of Nigeria, 2004 as amended.
¥ Trade Marks Act 1965 Cap T 13 Laws of Federation of Nigeria 2004.
% Patent and Design Act Laws 1970 Cap P2 (Vol. 13), Laws of Federation of Nigeria 2004.
3 Berne Convention for the Protection of Literary and Artistic Works, September 9, 1886, revised at Paris July
24,1971, 828 U.N.T.S. 221.
Paris Convention for the Protection of Industrial Property, Mar. 20, 1883, as last revised at Stockholm July 14,
1967, 21 U.S.T. 1583, 828 U.N.T.S. 305 [hereinafter Paris Convention].
Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations
Done at on October 26, 1961.
40 WIPO Copyright Treaty adopted on December 20, 1996 at Geneva entered into force on March 6, 2002.
Nigeria became a signatory on 24 March, 1997.
WIPO Performances and Phonograms Treaty Adopted on December 20, 1996 at Geneva entered into force on
May 20, 2002Nigeria became a signatory on March 24, 1997.
Patent Cooperation Treaty adopted on June 19, 1970 at Washington D.C. entered into force on January 24,
1978. Nigeria acceded to the treaty on 8 February, 2005 and entered into force 8 May, 2005.
Patent Law Treaty adopted on June 1, 2000 at Geneva entered into Force on April 28, 2005. Nigeria ratified it
on 19 December, 2002 and it came into force 28 April, 2005.

38

39

41
42

43

7

© University of Pretoria
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Although Nigeria has developed case law on intellectual property which is unique to the
country,* intellectual property governed by this distinctive system is involved in cross-border
dealings. Moreover, foreign intellectual property rights holders often transact businesses in

Nigeria.*

1.2 Research Problem and Statement

This research was inspired by the absence of a comprehensive study on the impact of the
WTO TRIPS Agreement on intellectual property laws in Nigeria. This thesis investigates the
TRIPS Agreement vis-a-vis the Nigerian intellectual property laws on copyright, trademarks
and patents. The TRIPS Agreement recognises seven categories of IP: Copyright and Related
Rights, Trade marks, Geographical Indications, Industrial Designs, Patents, Layout-Designs of
Integrated Circuits and Protection of Undisclosed Information. However, due to constraints
with regard to the length of the thesis my focus will only be on copyright, trade marks and

patents, and discussions of the other species of IP fall outside the scope of the thesis.

The TRIPS Agreement has an impact on developing countries in regards to each country’s
legislation and the amendments that are needed to ensure compliance. The effects of the
TRIPS Agreement have been majorly anchored on the need to adapt legislation of WTO
members to the requirements of the TRIPS Agreement.®® Currently Nigeria is among the

bottom 10 countries in the International Property Rights Index which annually examines the

“ Trade mark case of Alliance International Limited v Saam Kolo International Enterprises Limited (2010) 13

NWLR (Pt. 121) C.A. 270; Copyright case of Music Copyright Society (NIG) Ltd/GTE v Nigerian Copyright
Commission . Suit No. FHC/L/CS/478/2008, decided on March 17, 2010; Patent case of Rev (Dr.). C.J.A.
Uwemedimo v Mobil Producing (NIG) Unlimited. Decided December 8, 2009, Court of Appeal Calabar and
Design case of Uzokwe v Dansy Industires (NIG) Ltd. (2002) 2 NWLR (Pt 752) 528. Asein John, Nigeria
Copyright Law and Practice WIPO & NCC Abuja 2004 Greg Uloko, Modern Approach to Intellectual
Property Laws in Nigeria (Princeton Publishing Co. 2010).

Three are lots of multinationals from different parts of the world that have a lot of dealing in Nigeria. For
example Shell, BP, Chevron, Pfizer and Exxon Mobil.

The area of interest and concern relate to issues such as (1) technology transfer, (2) enhancing Africa’s export
potential, (3) access to drugs, (4) innovation, (5) food security, (6) foreign direct investment (FDI), (7)
employment, (8) biodiversity, biotechnology and traditional knowledge,(9) education, and (10) enforcement
and administrative costs. See Adede A.O, ‘Streamlining Africa’s Responses to the Impact of Review and
Implementation of the Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement’
International Centre for Trade and Sustainable Development (ICTSD) Geneva, 2007 p. 1.
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protection of property rights by comparing three core components*’ of property rights
systems.”® The impact of the change in law will be felt in the areas such as the law itself,
development, education and research. This section is divided into the three areas to capture the

issue more accurately.

Law/ Legislation: It is commonplace that review of the laws has been ignored and most laws
in Nigeria do not meet the current changes in cultural, social and economic situations.
Although access to black letter laws on intellectual property laws in Nigeria are well
established, legal issues such as court decisions and policies on intellectual property rights
remains a challenge. Local material for the interpretation and application of the laws and
international treaties and convention is scarce. In addition, IP laws need to be seen in the
perspective of the current international developments, particularly annexing the flexibilities in
the TRIPS Agreement to provide adequate channels for the beneficial use of intellectual
property rights. Even though Nigeria has had an IP legal framework for almost a century, an
in-depth assessment of the effectiveness of the framework as provided by the various laws has

not been undertaken.

Development: Challenge which is linked to the above problems relates to development and
the potential contribution of intellectual property in fostering development and alleviating
poverty in Nigeria. Intellectual property is a powerful tool for economic growth.* Intellectual
property laws in Nigeria have not made an appreciable impact on development. It is pertinent
to ask the question whether Nigeria can use intellectual property law as a tool for the

advancement of developmental strategies to foster economic growth considering the explicit

4 The three core components are Legal and Political Environment (Judicial independence, rule of law, political

stability and control of corruption); Physical Property Rights (Protection of physical property rights,
registering property, access to loans; Intellectual Property Rights (Protection of intellectual property rights,
patent protection, copyright piracy).
8 Francesco Di Lorenzo and Hernando de Soto, 2013 INTERNATIONAL PROPERTY RIGHTS INDEX The
2013 edition ranks 131 countries, representing 98% of world Gross Domestic Product and 93% of world
population.
http://www.propertyrightsalliance.org/userfiles/2013%20International%20Property%20Rights%20Index-
PRA.pdf accessed 21 March 2014.
Kamil Idris, Intellectual Property: A Power Tool for Economic Growth World Intellectual Property
Organization publication Intellectual Property p.1. See also Adede A.O, ‘Streamlining Africa’s Responses to
the Impact of Review and Implementation of the Trade-Related Aspects of Intellectual Property Rights
(TRIPs) Agreement’ International Centre for Trade and Sustainable Development (ICTSD) SADAG
Imprimerie p. 3.
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difficulties faced by Nigeria. Moreover, it is important to establish if IP laws are relevant to
sustainable development and how should Nigeria promote sustainable development and at the

same time provide an incentive to invest in and develop new technologies.

Education and Research: Africa is largely lacking in the area of IP education and research.>®
Developed countries, and some developing countries use the resources at their disposal for
research and development, whereas Africa> in general, and Nigeria, in particular, consume
the products of these researches. There is a dire need for access to educational materials and
resources,” without which technology transfer, access to drugs, innovation, food security,
foreign direct investment (FDI) and employment will continue to elude Nigeria. In Benjamin
Franklin’s words ‘If a man empties his purse into his head, no man can take it away from him.

An investment in knowledge always pays the best interest.”*®

Pursuant to the above, an in-depth analysis of the effect of the TRIPS Agreement on

intellectual property laws in Nigeria is indispensable at this stage of Nigeria’s development.

1.3 Purpose of the Research

The aim of the research is to determine, accurately and meaningfully, the specific implications
and potential consequences of the TRIPS Agreement, on the legal regime of intellectual
property in Nigeria. As the field of IP continues to expand and has an impact on vital spheres,
such as health care, foreign direct investments, technology transfer and access to information,
there is a need to safeguard and sustain a beneficial response to the queries on the impact of
the relevant articles of the TRIPS Agreement and their implication for intellectual property

law in Nigeria. It should be noted that, although these issues are important to Nigeria and its

%0 Byaruhanga Joseph Kadoma, ‘Strengthening Higher Education Stakeholder Relations through Intellectual

Property Rights in African Universities’ January 2013 Policy Brief
http://www.aau.org/sites/default/files/english/SHESRA/Applied%20Policy%20Research%20Brief%20No.%2
03%20-%20Intellectual%20Property%20Rights%202013%20-
%20FOR%20AAU%20GENERAL%20CONFERENCE.pdf accessed 22 June 2013; Alphonsus Neba, ‘IPR
systems and technology transfer’ at Research institutions in southern Africa Regional and Thematic Papers on
Research Management 2009-2013
http://www.rimidac.net/site_media/CONTENT _uploads/IPRSystems&TechTransfer_v2%20[SINGLE%20PA
GES].pdf accessed 23 March 2014.

Except a few countries like South Africa and Botswana.

Adejoke Oyewunmi, ‘The Intellectual Property Law Reports’ - A Review Vanguard Lagos 7 May 2009.
Quotation Book available at http://quotationsbook.com/quote/11912/ accessed 1 April 2012.
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economy and development, this thesis will not primarily address these matters. An evaluation
of the international and national legal frameworks on IP, such as treaties, statutes and relevant
case laws will also be examined and compared with other jurisdictions so as to guide
recommendations to resolving the current uncertainties in Nigerian law. The object of the
TRIPS Agreement, as it relates to the Nigerian IP system, will be identified, analysed and
explained. As far as possible the legal gaps or deficiencies in the scope and substance of the

Nigerian law with respect to the protection of IPR will also be probed.

1.4 Research Question

The major question that the research seeks to answer is: What is the impact of the TRIPS

Agreement on Nigeria’s intellectual property legislation?
It raises further questions:

(a) Whether or not Nigerian IP laws as they are currently in compliance with the TRIPS
Agreement.

(b) If they are not compliant, in which aspects do the Nigerian IP laws fail to comply with
the TRIPS Agreement?

(c) Will subsequent compliance have a negative effect on the sectors affected by IP?

(d)  Will compliance with the TRIPS Agreement improve the protection of IP in Nigeria, or
will a more flexible system be appropriate?

(e) What are the shortcomings of the current Nigerian IP legislation?

1.5 Existing Studies

The implication of the TRIPS Agreement on developing countries has been a subject of
intense and extensive debate, at national and international levels, in different forums®* for

expert and political bodies,®™ as well as global bodies.®*® The debate has created a divide

> WIPO; WHO; FAO; Conference of Parties (COP); Convention on Biotechnological Diversity (CBD) and
commission on Genetic resources for Food and Agriculture (CGRFA).

UN Commission on Human Right and Sub—Commission on the Protection and Promotion of Human Rights.

% UNCTAD-ICTSD.
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amongst policy makers and commentators alike, with each side ‘talking past, rather than to,

each other.”®’

Notably, research relating to the TRIPS Agreement is mostly written from the perspective of
developed countries. A range of research has been done in relation to the effect on developing

countries as well.%®

The implications of the TRIPS Agreement will differ from country to
country; therefore this research has a narrow focus on the impact on Nigeria where very little
work has been done. Accordingly, selective studies, which are of relevance to this research,

will be examined.

There are instruments,*® reports,® contributions by writers®* on different aspects of IP and IPR
theories in relation to the impact of the TRIPS Agreement on developing countries. IP
concerns which engage scholars include the globalisation of intellectual property rights
through the WTO TRIPS Agreement, issues of access to medicine and access to knowledge.

These areas have been regarded as problematic by numerous commentators®” whereas others

57

. Yu (2009) 1 World intellectual Property Organisation Journal 8
5

German Velasquez ‘Trade agreements, intellectual property and access to medicines: An introduction’ in
WHO Intellectual property and access to medicines: papers and perspectives World Health Organization
South—-East Asia 2010 p.2; Mohamed Abou El Farag Balat and Mohamed Hossam Loutfi, The TRIPs
Agreement and Developing Countries: A Legal Analysis of the Impact of the New Intellectual Property Rights
Law on the Pharmaceutical Industry in Egypt, (2004) 2 Web Journal for Current Legal Issues 2-25;
Mohammad Towhidul Islam ‘TRIPS Agreement and Economic Development: Implications and Challenges for
Least-Developed Countries like Bangladesh’ (2010) 2 Nordic Journal of Commercial Law 1- 48; Ryan
Cardwell and Pascal L. Ghazalian ‘The Effects of the TRIPS Agreement on International Protection of
Intellectual Property Rights’ (2012) 26 The International Trade Journal 19-36

> Doha Declaration on TRIPS. See Also the Doha Declaration on TRIPS and Public Health Ten Years Later:
The State of Implementation South Centre 2011 7 POLICY BRIEF 1.

Jorn Sonderholm, Intellectual property rights and the TRIPS Agreement: an overview of ethical problems and
some proposed solutions The World Bank, Policy Research Working Paper Series 01/2010, March 2010
WPS5228; Gower’s Review of Intellectual Property (HM Treasury, 2006 Report of UK Commission on
Intellectual Property Rights (2002) available at http://www.iprcommission.org and http://www.hm-
treasury.gov.uk/d/pbr06_gowers_report_755.pdf accessed 21 April 2012.

Keith E. Maskus, ‘Intellectual Property Rights and Economic Development’ 2000 32 Case Western Reserve
Journal of International Law 471 available at http://heinonline.org) Tue Mar 27 12:31:26 2012; Robert P.
Merges Justifying Intellectual Property Harvard University Press Cambridge, Massachusetts 2011; Mark A.
Lemley, ‘Property, Intellectual Property, and Free Riding” Stanford Law School John M. Olin Program in Law
and Economics Working Paper No. 291 August 2004; Frederick M. Abbott, ‘The Enduring Enigma of TRIPS:
A Challenge for the World Economic System’ Journal of International Economic Law (1998) 497-521; Carlos
M. Correa, Intellectual Property Rights, the WTO and Developing Countries: The TRIPS Agreement and
Policy Options Zed book 2000.

Ulf Petrusson , ‘Patent and Open Access in the Knowledge Economy’ in Annette Kur and Vytautas Mizaras
The Structure of Intellectual Property Law Can One Size Fit All Edward Elgar Cheltenham 2011 pp.56-96;
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view them as presenting new opportunities for developing countries.®® Among other
controversial issues is access to patented innovations either through transfer of technology or

foreign direct investments. These views are representation of various scholars.

For Levin® the TRIPS Agreement provokes a change in the lense with which to view IP, in
order to promote new forms of discourse which are characterised by moral and human rights

in relation to public health and powerful corporations.

Yu,® in a paper on the global intellectual property order, reviews the debate on intellectual
property law and policy in the context of the TRIPS Agreement. The author raises concerns
regarding the fundamental impact of the TRIPS Agreement, particularly in Africa, which have
not been satisfactorily documented. According to him, policy makers erroneously ‘rely on
data supplied by interested parties’ such as ‘trade groups and industry lobbies’ rather than
undertake their own ‘analyses that are based on substantive evidence’. His view aptly captures

the current situation in Nigeria.

The Commission on Intellectual Property Right® in its study®” focuses on how developing
countries have implemented the TRIPS Agreement and, in particular tries to determine
whether the flexibilities provided within the Agreement have been utilised. The study
primarily examines the implementation of section 5 of TRIPS Agreement, which covers
patents, since this is the area in which most concerns have been raised. Many developing

countries seem to ignore the flexibilities and pursue aims they cannot fulfil.

J.H. Reichman, ‘The TRIPS Agreement comes of Age: Conflict and Cooperation with Developing Countries’
32 Case Western Reserve Journal of International Law pp. 442-470; Peter K Yu ‘The Global Intellectual
Property Order and its Undetermined Future’ [2009] 1 World intellectual Property Organisation Journal 8.
J.H. Reichman, ‘The TRIPS Agreement comes of Age: Conflict and Cooperation with Developing Countries’
32 Case Western Reserve Journal of International Law pp 442-470.

Marianne Levin, * The Pendulum keeps Swinging- present discussion on and around the TRIPS Agreement’ in
Annnette Kur with Marianne Levin intellectual Property rights in a Fair World Trade System Edward Elgar
Cheltenham 2011 3-60 p.27.

% Yu, The Global Intellectual Property Order p.9.

60 The Commission was set up by the British government to look at how intellectual property rights might
work better for poor people and developing countries. The aim was ‘...to look at the ways that intellectual
property rules need to develop in the future in order to take greater account of the interests of developing
countries and poor people.” The first Commission meeting was in London on the 8th-9th May 2001, and the
final report was published on 12th September 2002 available at
http://www.iprcommission.org/graphic/about.htm accessed 21 April 2012,

Phil Thorpe ‘Study on the Implementation of the TRIPS Agreement by Developing Countries’ Commission on
Intellectual Property Rights Study Paper 7.
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A recent study was commissioned by the Sweden Parliament and undertaken by the National
Board of Trade to evaluate the effect of the WTO Agreements, especially on developing
countries. The study pinpoints financial and economic implications, access to medicines,
agriculture and genetic resources as the most important consequences of implementing the
TRIPS Agreement.®®

WIPO® has contributed immensely to intellectual property rights. It administers 24 treaties
that deal with IPRs. WIPO, through conferences, meetings, seminars and colloquiums has
tried to analyse intellectual property issues and encourage the growth of international common
principles and rules governing intellectual property by engaging in extensive consultations
with states and other interested groups.” Among WIPO's principal tasks are the promotion of
progressive development and the harmonisation of intellectual property laws, standards, and
practices among its member states.”’ In line with this goal, the WIPO recently initiated a
Development Agenda to foster the realisation of these goals in developing countries. Its most
recent campaign is to ensure that the intellectual property treaty regime empowers developing
countries to modify their intellectual property laws as they deem essential in order to promote

development and serve the welfare of their citizens.

Abbot’? explains that the correlation of IPRs and economic development is important. He
opines that there is a likelihood that delays in implementing policies may help in closing the
‘knowledge-based wealth> gap. On his part, Walker™ posits that the paramount concern when
reviewing the TRIPS Agreement should be to ascertain that the public interest elements of the
TRIPS Agreement provisions permit governments to balance private rights with the public

interest and allow for broad interpretation and application. Levin further notes that a

68 National Board of Trade Sweden, ‘Consequences of the WTO Agreements for Developing’ p. 42

Countries.

The World Intellectual Property Organisation (WIPO)[1] is the United Nations specialised agency that
coordinates international treaties regarding intellectual property rights.

o WIPO, Development of Intellectual Property Law available at
http://www.wipo.int/activities/en/development_iplaw.html accessed on the 21 April 2012.

WIPO, Development of Intellectual Property Law.

& Abbott, Frederick M., ‘The WTO TRIPS Agreement and Global Economic Development’ (1997). Public
Policy and Global Technological Integration, p. 57.

Simon Walker, ‘The TRIPS Agreement, Sustainable Development and the Public Interest’ Discussion Paper
IUCN, Gland, Switzerland and Cambridge, UK and CIEL, Geneva, Switzerland. 2001 xiv + 60pp. p.50.
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motivation for the protection of intellectual property is in the interest of society if it creates a
balance between the creators and interest of the society. The ‘advances in technology,
economics and entrepreneurial market’ have changed the rule of normal exploitation and are
dominated by the strengthening IP as private and personal rights’ rather than the need for a

balance.

A judge”™ of the court of appeal of South Africa has noted that the gap between the rich and
poor countries is widening, in discussing the general question of the significance of IP to

ordinary people in DCs’:

Many of those living in the South’® reside in insulated communities cut

off by a lack of infrastructure and education.”” They cannot benefit

from IP how can they understand the merit of its protection? People do

not vote for their leaders because of their IP policies and their leaders

have therefore no incentive to be concerned about IP. If one does not

have bread, why should one protect gourmet recipes? It is to be argued

that the provision of relevant information relating to the importance and

relevance of IP to economic growth is inadequate and that there is need

to consciously increase the awareness.
His statement captures the Nigeria situation, especially in relation to the lack of incentive by
the government to protect IP, a lack of infrastructure and education and the fact that there is a

high level of unawareness that IP can foster development.

Adebe,”® in a policy brief, identifies a key element to the implementation and usage of
intellectual property which is necessary to create the right environment for intellectual
property protection in the need to ‘inform African policymakers about the full implications of
implementing the TRIPS Agreement and its impacts upon their respective economies and

societies’

“ Marianne Levin, © The Pendulum keeps Swinging- present discussion on and around the TRIPS Agreement’ in
Annnette Kur with Marianne Levin intellectual Property rights in a Fair World Trade System Edward Elgar
Cheltenham 2011 3-60 p.5.

s L.T.C. Harms, ‘Offering Cake to the South,’22(10) European Intellectual Property Review 451 October 2000
p.451 (discussing the need for finding solution for the widening gap between the rich north and the poor
south).

e Four-fifths of the world population cited in L.T.C. Harms ‘Offering Cake to the South’, p.451.

" Kamusella, ‘Globilisation or Semi-Globilisation’ (January 2000) African Insight p. 1 cited in L.T.C. Harms
‘Offering Cake to the South,” 22(10) European Intellectual Property Review 451 October 2000 p.451.

" Adebe A. O, p. 3.
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Apart from the importance of IP and the effect of the TRIPS Agreement on developing
countries, scholars have examined the relevance of certain flexibilities in the TRIPS
Agreement.  The scope and interpretation of the TRIPS Agreement in relation to the
flexibilities remains a challenge, particularly in the area of implementation, which has led
scholars to provide guidelines to complying with the TRIPS Agreement which demonstrate

that developing counties should embrace provisions that allow flexible interpretation.”

From the above it is clear that the issues have been dealt with from the general perspective of
developing countries. The situation in Nigeria, which has an unbalanced development, does

not fit into that model.

The unavailability of statistical data and resources to carry out empirical research has led to a
dearth of literature on IP generally, and research is relatively scarce on how the existing
normative and institutional framework of the TRIPS Agreement impacts on Nigeria. A scant
effort has been made to examine the effectiveness of the global structure in Africa, and
Nigeria specifically, in the context of a developing country in relation to the above mentioned
issues. Accordingly, it is proposed that the starting point of the research will be an
examination of the nature and key features of intellectual property under Nigerian law based
on the level of IP protection in the country’s laws before the TRIPS Agreement. The TRIPS
Agreement framework will then be used to examine the implications on Nigeria by
highlighting the trends and prospects.

1.6 Significance of the Research

Considering the importance of IP globally today, it is important that a measure of the impact
of the WTO TRIPS Agreement is carried out in all developing countries’ to determine the
effect on the various areas of IP covered by the TRIPS Agreement. The study aims to analyse
Nigeria’s laws and policies relating to IP with a view to determining whether or not they are
consistent with the country’s obligation under the TRIPS Agreement. By a review the

government can determine the necessary policies to put in place to assist in developing the

" J.H. Reichman, ‘From Free Riders to Fair Followers Global Competition under the TRIPS Agreement’ (1996-

1997) 9 New York University Journal of International law and Politics 11- 94 p.92

16

© University of Pretoria



(02%&

Chapter 1 “ ‘ General Introduction

educational, health and research and development sector, including the legal framework that

best suits the country’s purposes.

IP is vital to Nigeria’s socio-economic existence and, thus, there is a strong justification for an
evaluation of the impact of WTO TRIPS Agreement on the ability of certain sectors to fulfil
their underlying goals and objectives. Over the last two decades, Nigeria has emerged as a
major producer of intellectual resources such as entertainment works® and educational

materials® and, therefore, is an important player in the global IP scheme.

The work in this study aims to enhance the understanding of the options and legal strategies
for striking a balance between the protection of the private interest of right owners and the
public interest of users in ensuring access to intellectual property creations. In particular, the
work will examine issues from the peculiar context of a developing economy as a primary
producer and consumer of IP contents. By drawing lessons from the international arena, the
research will examine the adequacy or otherwise of the existing framework on the protection
of IPRs in Nigeria to deal with the challenges posed by the TRIPS Agreement. The thesis
thus, will contribute towards developing legal strategies needed to enable Nigeria to respond
positively to challenges. To this end this thesis emphasises the positive gains that can be
derived from a balanced and beneficial human-oriented approach to intellectual property laws
in Nigeria and in developing countries in general with a view to utilising the full benefits of
the TRIPS Agreement..

1.7 Research Methodology

The methodology that will be used to undertake the research study consists of a situation
analysis based on a literature review of available relevant research, data and statistical

analyses.

80 Nigeria has the third largest film industry in the world, and a thriving music industry evidenced by the various

collaborations among Nigerian artist and Americans. For example, D’bang and Kanye West in the song Oliver
Twist.

Such as literary works like books and articles. Nigerian are known contributors to various scholarly
publication.

81
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There has been no extensive review of the practical implications of the TRIPS Agreement on
Nigeria, but there are some studies on Africa and other developing countries on relevant
issues which may be used to analyse certain areas of the law. Legal instruments in the form of
Conventions, Multilateral Treaties, local legislations and most especially the primary
documentation of significance in this study, the WTO/TRIPS Agreement will be carefully

examined and extensively assessed.

Due to the initial upheaval created by the TRIPS Agreement, there have been subsequent
conferences and discussions relating to this Agreement which have produced numerous
writing on the difference aspects of the TRIPS Agreement which will be examined where
necessary. For a proper assessment of the issue, judicial decisions, text books and relevant
articles in journals will be used for this study, including relevant research reports on the
subject from the WTO and the WIPO. The research will refer to the international debates,

including an analysis of several key negotiations.

Given the common law heritage of Nigeria, the importance of case law as a veritable source of
the law, especially in non-statutory areas like the common law of tort on passing off, cannot

be overemphasised and therefore will be used in the study if necessary.®

1.8 Limitation of Research

Intellectual property is a wide area and touches on almost all facets of life. The focal concept
of this research is on the impact of TRIPS Agreement on the intellectual property laws of

Nigeria.

The main emphasis of this research is copyrights, trade marks and patents. This study does not
include industrial designs, layout-designs (topographies) of integrated circuits, protection of

undisclosed information and control of anti-competitive practices in contractual licences.

Despite the focus on copyrights, trade marks (geographical indications) and patents it is not

possible to traverse the wide range of legal issues attached to them. For the analysis, the

8 Adejoke Oyewunmi, Vanguard, op.cit.
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research focuses principally on the Copyrights Act, the Trade Marks Act and the Patents and

Design Act. Other instruments will be referred to only where necessary.

A sector-specific analysis of the impact of IP will be looked at in terms of the consequence of
compliance or non-compliance, as the case may be. The thesis will present only an estimate of

the problems likely to be encountered.

The dearth of materials on intellectual property in Nigeria limits the available resources,

however.

1.9 Chapter Overview

The research is organised into eight chapters, including the present one, as follows:

Chapter one encompasses the general introduction to the research which gives an overview of
the importance of intellectual property to development and, as such, to developing countries.
The research is located within the Nigerian context in order to explore the compliance of the
Nigerian IP legislation with the TRIPS Agreement. To this end, the reason for the research is
articulated to include the research questions that the study seeks to put into perspective. The
research problem, as well as specific objectives of the study, the significance and limitation of
the study and the methodology adopted is explained. The chapter concludes with a chapter

overview.

Chapter two focuses on the international regulation of intellectual property rights. The chapter
gives a brief overview of the major international organisations dealing with intellectual
property rights. Nigeria is a member of the WTO and has adopted the WTO Agreements on
trade and the TRIPS Agreement. The chapter traces the origin of international organisations to

put in context the derivation of the Conventions and the Agreements.

Chapter three: The TRIPS Agreement is examined in this chapter as the basis upon which the
Nigerian legislation will be analysed, compared and contrasted for the purposes of
determining compliance. The chapter examines the objectives and principles of the TRIPS

Agreement. This discussion is followed by an examination of the substantive provisions of the

19

© University of Pretoria



Chapter 1 ‘ General Introduction

TRIPS Agreement on copyright, trade marks and patents to determine the basic meaning
given to the various provisions. Enforcement proceedings under the TRIPS Agreement also

are examined here.

Chapter four deals with the copyright aspect of intellectual property rights. The origin of the
Copyright Act in Nigeria is examined as well as the amendments to the law. An overview is
offered of the protection afforded by the Copyright Act, such as eligibility for copyright,
authorship and ownership, moral rights, scope and duration of copyright and neighbouring
rights as embodied in the Copyright Act and Regulations. The chapter assesses the compliance
of the Copyright Act to the relevant copyright provisions in the TRIPS Agreement. The
purview of this chapter covers related rights. The chapter examines the relationship of the
TRIPS Agreement to the Berne Convention. The impact of the TRIPS Agreement will be
investigated to determine its possible socio-economic effect on Nigeria. The chapter
additionally examines the flexibilities in the TRIPS Agreement and the necessary

modification required for a better and more effective Copyright Act.

Chapter five focuses on the trade marks legislation. The chapter examines the origin and
specific provision on the protection of trade marks such as the various definitions of marks,
the requirements for an application, duration and renewal of a trade mark, cancellation and
removal of a trade mark, requirement of use, assignment and licensing, rights conferred by
registration and foreign applications. The compliance of the Trade Marks Act to the TRIPS
Agreement is undertaken in this chapter to determine if the Trade Marks Act complies with
the required provision of the TRIPS Agreement and its possible effect on the law. The
chapter briefly examines geographical indication, its rationale for protection and the possible
protection under the Trade Marks Act and other laws. Also the impact of the TRIPS
Agreement in relation to socio- economic development and society is assessed. The chapter
also includes the flexibilities available under the TRIPS Agreement for trade marks

protection.

Similarly, chapter six provides an overview of the patent law from its origin, nature and scope

of protection, to the grant of protection, revocation and administration of protection. The
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chapter compares the compliance of the substantive law on patents in Nigeria with specific
legal aspects of the TRIPS Agreement on patent protection and examines patentable subject
matter, rights conferred, exceptions and uses without authorisation, amongst others. The effect
of the TRIPS Agreement on patent law will be examined, particularly in relation to public
health, transfer of technology and FDI, highlighting the difficulties encountered so far. The
flexibilities which the TRIPS Agreement provides in relation to patent protection are
discussed in relation to Nigeria’s taking advantage of them and using them to formulate patent
laws that will foster a sound and viable technological base. NOTAP® is briefly discussed in

regard to its work with patents and the transfer of technology.

Chapter seven discusses the enforcement measures and challenges. This chapter is divided
into two sections: A and B. Section A of the chapter covers the legal system in relation to IP
protection, the courts and the laws responsible for the protection of IP are explored. Civil and
criminal procedures, as well as remedies such as damages, injunctions and imprisonment are
analysed to ascertain their compliance with the TRIPS Agreement. Border measures available
for IP enforcement are discussed, as well as other agencies responsible for the protection of
IP. Flexibilities in relation to enforcement are also examined. Section B touches on some of
the challenges to IP development in relation to the law, policy, education, research and

development in Nigeria.

Chapter eight on conclusions and recommendations provides a summary of the research
findings, draws together the various conclusions reached in the study and proffers suggestions

and recommendations aimed at improving the status quo.

8 NOTAP means National Office Technology Acquisition and Promotion, National Office Technology

Acquisition and Promotion (NOTAP) Act was specifically enacted in 1979 ‘to monitor, on a continuing basis,
the transfer of foreign technology to Nigeria’ and at that time it was known as the National Office of Industrial
Property (NIOP).
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Intellectual Property in International Context
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2.1 Introduction

This chapter briefly examines the key organisations that regulate the area of intellectual
property at the international level, mainly WIPO and the WTO, outlining their focal areas and
stating their divergences in approaching intellectual property rights. In addition, other
organisations, such as the World Health Organisation (WHQO) where the impact of the TRIPS
Agreement has featured prominently for some years and the United Nations Educational,
Scientific and Cultural Organisation (UNESCO) which houses a number of intellectual
treaties, will be examined. The administration of international intellectual property was
carried out mainly by the World Intellectual Property Organisation (WIPQO). WIPO is the
internationally designated body responsible for the supervision of intellectual property
matters. However, in the last two decades, the discussion of intellectual property has shifted
to other forums,' particularly to the World Trade Organisation (WTO), on account of the

inclusion of intellectual property rights (IPRs) in the WTO Agreements.

The WTO Agreement on intellectual property, which is the crux of this study, was negotiated

as part of a bundle of WTO Agreements from 1986 t01994 in the course of the ‘Uruguay

! World Health Organization, International Labor Organization (ILO), Convention on Biological Diversity (the

CBDand Non-Governmental Organizations (NGO’s).
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Round’. The Agreement launched intellectual property rules into the multilateral trading
system for the first time.? The adoption of the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS),? as an international IP treaty forming part of the WTO
bundle of trade-related agreements, by providing a link between IP and trade, has given IPRs

a different face.

The protection of intellectual property has become an issue of specific attention for most
developing countries since the TRIPS Agreement came into force in 1995. The TRIPS
Agreement, for the first time in the history of intellectual property conventions and treaties
covers seven classes of intellectual property in one instrument, consisting of Copyright and
Related Rights, Trade marks, Geographical Indications, Industrial Designs, Patents, Layout-
Designs of Integrated Circuits and Protection of Undisclosed Information. The intent of the
TRIPS Agreement was that it would be used to strengthen and harmonise specific features

relating to the protection of intellectual property at the global level.*

Following the adoption of the TRIPS Agreement, the WIPO and the WTO signed a
Cooperation Agreement® to establish a mutually supportive relationship between them,®
making these two organisations the main international organisations responsible for the
protection of IPRs at the international level. These two international organisations, as
provided under the Cooperation Agreement, are expected to establish appropriate
arrangements for the collection of laws and regulations, implement Article 6ter of the Paris
Convention for the purposes of the TRIPS Agreement,’ and provide legal-technical

assistance and technical cooperation.®

Understanding the WTOThe Agreements, Intellectual Property: Protection and Enforcement available at
http://www.wto.org/english/thewto_e/whatis_e/tif_e/agrm7_e.htm accessed 27 February 2012.

The Agreement on Trade-Related Aspects of Intellectual Property Rights (hereinafter referred to as ‘the
TRIPS Agreement’).

Globalization and Access to Drugs - Health Economics and Drugs Series, No. 007 Health Economics and
Drugs DAP Series No. 7 Revised.

WTO-WIPO Cooperation Agreement 1995.

The preamble WTO-WIPO Cooperation Agreement 1995.

Article 3 WTO-WIPO Cooperation Agreement 1995.

Article 4 WTO-WIPO Cooperation Agreement 1995.

o N o O
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In addition, this chapter will also examine the theories proffered by scholars to justify
compliance or non-compliance to the TRIPS Agreement by countries and also assess how

they fit within the context of this study.

2.2 Theories on the Recognition and Reception of International Law

This section seeks to determine the theoretical concept that supports the basic assumption
that underpins this study. A brief overview of the theories on the recognition and reception
of international law into domestic law that have been advanced by legal and non-legal
scholars in the literature will be examined. As noted by Oppong the ‘role of law in economic
integration can be discussed from multiple perspectives’,’ accordingly the various theories

relating to the recognition and reception will be outlined.

Some of theories relating to the reception of international laws include the dualism and the
monism theories. Dualism as discussed by Schutze® is where international law is considered
separate form domestic law. This theory views international law as between states and
national law is the law as within a state. He further explains that ‘while international treaties
are thus binding “on” states they cannot be binding “in” states’. Accordingly this theory
requires international law to be incorporated into national laws or the domestic realm in order
to have the effect of law. Monism on the other hand, is where a state makes international law
part of the national law. This theory is based on the fact that national laws are derived from
international laws.™

Another theory that has been advanced in relation to the recognition and reception of

international law is the relational theory. Downie and Llewellyn explain relational theory has

Richard Frimpong Oppong Legal Aspects of Economic Integration in Africa Cambridge University Press
Cambridge 2011 p.9.

Robert Schiitze European Constitutional Law Cambridge University Press Cambridge 2012 p.306; see also
Borchard, Edwin, "Relation Between International Law and Municipal Law" (1940). Faculty Scholarship
Series. Paper 3498.

Emilian Ciongaru, The monistic and the dualistic theory in European law Institute of Legal Research ,,Acad.
Andrei Radulescu” of Romanian Academy available at
http://www.ugb.ro/Juridica/lssue1EN/10_Teoria_monista_si_dualista_in_dreptul_europeanCiongaruEN.pdf
accessed 01 November 2014.
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been ‘grounded in a shared core belief that the object/subject of attention should be
understood in relation to others and as being in relation to others."

These perspectives provide a rationale for the examination of the nexus between the TRIPS
Agreement and the Nigerian laws. The relational theory is relevant to this study in the sense
that there is a need to determine the relationship between the TRIPS Agreement and the
Nigerian IP laws vis-a-vis the need to comply with its WTO obligations. In addition the
dualism theory is preferred because the TRIPS Agreement is an international treaty that can

only become meaningful when it is implemented into law in the various countries.

The Nigerian legal structure supports the relational and dualism theories: First the Nigerian
constitution includes an important element, which makes it clear that international treaties
will only have an effect if they are domesticated,*® meaning that the international treaty has
to be passed into law by the National Assembly for it to have the effect of law contemplated
in the international instrument. In addition the various Nigerian IP laws require that a
declaration be made in the Federal Gazette for the treaty to have effect in Nigeria.'* It is
clear that treaties made by the executive arm of the government needs to pass through the

legislative arm to be passed into law.

The idea behind these theories is that the TRIPS Agreement is only enforceable in Nigeria if
it is implemented into the national laws of Nigeria. It is clear that in Nigeria the Constitution
and the domestic laws prevail over international treaties. This provision may be a two-edged
sword meaning that certain obligations may not be incorporated, but certain important
rights®> may also not be implemented into law by the legislature. For instance Nigeria is a
signatory and has ratified several international conventions on Human Rights'® for over 20

years and more but they have still not been domesticated into national laws.

12 Jocelyn Downie and Jennifer Llewellyn ‘Relational Theory & Health Law and Policy’ 2008 Special edition

Health Law Journal 195.

Section 12. (1) of the Constitution of Nigeria provides ‘No treaty between the Federation and any other
country shall have the force of law to the extent to which any such treaty has been enacted into law by the
National Assembly.

1 Section 44(5) Trademarks, Section 27 PDA 2004

1 Right to health and right to development.

16 International Covenant on Civil and Political Rights (ICCPR) 29 July, 1993; International Covenant on
Economic, Social and Cultural Rights (ICESCR) 29 July, 1993; Optional Protocol on ICCPR concerning

13
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In the case of the TRIPS Agreement, this is a significant provision that gives domestic
discretion in matters of IP law and policy. It offers more flexibilities to Nigeria in
determining how to formulate IP laws in such a way that it would be compliant with
Nigeria’s WTO obligations. At the same time it protects the advancement of intellectual
property rights to contribute to the promotion of technological innovation in a manner
conducive to social and economic welfare and to balance the rights and obligations'’ as well
as to promote the public interest in sectors of vital importance to their socio-economic and

technological development.*®

More fundamentally, this theory justifies that the TRIPS Agreement is only meaningful if
implemented into the Nigerian law. This supports Cann’s suggestion that national
constitutions should create a hierarchy of values' considering the fact that the protection of
intellectual property has become an issue of specific attention from a developing country’s
perspective since the TRIPS Agreement came into force in 1995. The major issue relating to
the impact of the TRIPS Agreement is the harmonisation of national intellectual property
laws with the global ‘minimum standards in virtually all areas of intellectual property
protection’ in order to achieve compliance with the TRIPS Agreement, without taking into
consideration the level of the development of the member. This is a key feature and raises
concern among developing countries (DCs), in view of the fact that the TRIPS Agreement is

binding on all members with no 