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ABSTRACT

The advent of ARTs has enabled many individuals to have children and build
families. Although ARTs have from the start been designated to serve as alternative
way for heterosexual infertile individuals and couples to have genetically related
children, ARTs are nowadays widely used by gays and lesbians to have even
genetically unrelated children and build their families. This study addresses the well-
being of children born as a result of ARTs and growing up in homosexual families in
South Africa. South Africa has legalised homosexual unions, granting gays and
lesbians several rights, including the right to marry, use ARTs to reproduce, and
build families in which they raise their children. South Africa has also provided
constitutional and statutory protection of children’s rights and has further required
that the child’s best interests be considered as paramount in every matter
concerning the child. Although ARTs may have allowed people to have children, they
have proven to put the child’s interests at risk. ARTs are associated with several
physical and psychological problems for resulting children. The legal protection
provided for those children seems to be inadequate in respect of their best interests.
Unlike Australian statutes that have provided strong protection for the child’s best
interests, South African legislations regulating ARTs are far from protecting ART-
born children’s interests. The application of the child’s best interests criterion to ART
procedures has revealed that in the USA and Australia efforts of the state, ART
providers and parents have been centred on the transfer of the custody of the ART-
born child to the commissioning parent(s). Although in South Africa the application of
the child’s best interests in the context of surrogacy procedures has revealed the
protection of the child’s interests, it should be noted that that protection seems to
focus on the child’s post-birth period. This situation leaves ART-born children without
any protection, especially before their birth. In order to give effect to section 28 of the
Constitution of the Republic of South Africa, 1996 and protect ART-born children’s

interests, | make certain proposals for law reform in the final chapter of this thesis.



KEY TERMS

Assisted reproductive technologies (ARTs), the best interests of the child, child’s
best interests criterion, child’s well-being, homosexual families, building families,
infertile individuals, legalisation of homosexual unions.
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CHAPTER ONE
GENERAL INTRODUCTION

1.1 INTRODUCTORY REMARKS

In 1978, Steptoe and Edwards made a revolutionary discovery in the field of human
procreation, a discovery that made it possible to initiate a pregnancy in the absence
of sexual intercourse by fertilising a woman’s egg in a test tube and transferring the
embryo into the woman’s body, resulting in the live birth of a child. This achievement
was years later subjected to developments and improvement and is now referred to
as assisted reproductive technologies (“ARTs”).! The discovery of Steptoe and
Edwards was the starting point of many changes that have occurred in the family,

procreation and states’ legislation throughout the world.

Changes in the family have resulted in the decline of the nuclear family and the
emergence of non-traditional families, which include single parent families and
homosexual families.? Sexual intercourse is no longer the only way for human beings
to reproduce; infertile couples, single parent as well as gays and lesbians may now
alternatively use ARTs to procreate and build their families. This situation forced
states to take appropriate legislative measures to accommodate all these changes

within their jurisdictions.

Before the occurrence of all these changes, the nuclear family, which is the result of
the union between a man and a woman, was the only form of the family that was
accepted worldwide, and sexual intercourse was the only means for human beings
to procreate and build families. The presence of a woman and a man was a
requirement for the existence of the fundamental unit of the society which is the

family. This requirement denotes the belief that both genders are equal and

Carara and Filippi “Sex and reproduction: An evolving relationship” 2010 HRU 98.

Although families headed by two fathers or two mothers and families headed by a father and
a mother are refered to respectively as both “same-sex families” or “same-gendered families”
and “opposite-sex families”; and homosexual and heterosexual families | will refer to them in
this study as homosexual and heterosexual families.



necessary for the existence of a family and stresses the crucial and equal
contribution of a man and a woman to the institution of family.®> The harmony of
heterosexual marriage partially depends on the fact that there is a difference of sex

between a woman and a man.*

Changes that occurred throughout the world did not spare South Africa. South Africa
adopted its final Constitution,”> which contains a Bill of Rights that affords a wide
range of rights to individuals. In 2006, South Africa passed the Civil Union Act 17 of
2006, which extended marriage rights to homosexual couples and became the first
country in Africa to legalise homosexual relationships.® In terms of section 1 of the
Civil Union Act, two persons who are both 18 years of age or older may engage
themselves in a civil union, which is solemnised and registered by way of either a
marriage or a civil partnership. The gender neutral formula used in this section would
suggest the intention of the legislature to include homosexual individuals in the ambit
of the Act. Section 13 of the Act makes it clear that those who enter into a civil union
will be accorded the same rights as those who enter into a traditional marriage in
terms of the Marriage Act 25 of 1961.

It should be noted that homosexual relationships also benefit from constitutional
protection. The South African Constitutional Court has in several cases interpreted
section 9 of the Constitution to mean that homosexual relationships merit equal
protection and respect. Section 9 can be interpreted to mean that homosexual
couples can form long-lasting relationships and an environment where they can love,

raise and care for children.

In National Coalition for Gay and Lesbian Equality v Minister of Justice,” and Minister

of Home Affairs v Fourie,® the Constitutional Court reached the conclusion that like

Wardle “Same-sex marriage and the limits of legal pluralism” in Eekelaar and Nhlapo (eds)
The Changing Family: International Perspective on the Family and Family Law 392.

N Joshua v Joshua 1961 (1) SA 455 (GW) (hereafter “the Joshua case”).

° Constitution of the Republic of South Africa, 1996 (hereafter “the Constitution”).

De Vos “A judicial revolution? The court led achievement of same-sex marriage in South
Africa” 2008 ULR 162.

! 1998 (12) BCLR 1517 (CC), 1999 (1) SA 6 (CC) paras [32]-[33].



heterosexual couples, homosexual couples can establish a consortium omnis vitae
and build families through which they can enjoy family life. It is important to note that,
within the year following the passing of the Civil Union Act in parliament, 1070
homosexual couples officialised their relationships in terms of the Act.’ The
legalisation of homosexual relationships and its consequences in South Africa is the

context in which this study takes place.

Decades ago, homosexual individuals enjoyed their intimate relationships without
having children. However, nowadays these individuals demonstrate the desire to
parent children either through adoption or ARTs and hence build their own families.*
Patterson and Tornello observed that some homosexual couples who identify
themselves as such have demonstrated an increased desire to use ARTs and
become parents.** This would mean that ARTs are now an attractive option for gay
and lesbian couples to reproduce and build new forms of families. This view is also
shared by Robertson who, after observing homosexual families for a long time,

concluded as follows:

“Gay males expressed their desire to have their own children either as single parents
or with a same-sex partner. To do so, they will have to find a woman who will bear

the child for them. In case of lesbians, one woman will donate the egg which is

fertilised with the sperm of one of the gay males and another woman will gestate”.*?

Assisted reproductive technologies, which were meant to be used in infertility
treatment and were intended to enable infertile heterosexual couples to have
children, are now intensively used by homosexual couples, irrespective of their
fertility status, to have children and build non-traditional families. It is thus clear that

with developments in the field of ARTs and the extension of the right of adoption to

8 Minister of Home Affairs v Fourie (Doctors for Life International, Amici Curiae; Lesbian and

Gay Equality Project v Minister of Home Affairs 2006 (1) SA 524 (CC), 2006 (3) BCLR 255
(CC) para [54].

o De Vos 2008 ULR 173 (quoting Judge et al “Introduction” in Judge et al (ed) To Have and
Hold: The Making of Same-Sex Marriage in South Africa (2007) 14).
10 Lubbe “Mothers, fathers or parents: Same-gendered families in South Africa” 2007 SAJP 260.

1 Patterson and Tornello “Gay fathers’ pathways to parenthood: International perspectives”

2010 JFR 104.

12 Robertson “Gay and lesbian access to assisted reproductive technology” 2005 CWRLR 350.



homosexual individuals, homosexual couples are now in a position to have children
and raise them. The number of children born by means of ARTs is reported to
increase on a daily basis worldwide. According to Galpern, in the last three decades
ARTs have allowed the birth of more than three million babies in the world. Infertile
women and men, single women and men, and lesbian, gay and transgender couples
have hence been able to have genetically related children and build families of their

own.?

As a result, the number of children born by means of ARTs to homosexual couples is
increasing and this raises the concern for the well-being of children born and growing
up in families built through ARTs. Children born and growing up in these families
experience particular hardships that have attracted the focus of researchers.
Golombok for instance points out that, children born through ARTs may be brought
up in new forms of families where they are not always genetically linked to their
parents. Progress in medical technology has made it possible for children to grow up
in families where they are genetically related to only one parent, or in some cases
they have no genetic link with either parent. Parenthood in these families is not
necessarily founded on the genetic link between parents and the children they raise;
some children such as those genetically unrelated to either parent are in essence

socially linked to the people who are raising them.*

1.2 PROBLEM STATEMENT

The growing number of same-sex marriages, coupled with the development of
reproductive technologies, has resulted in the diversification of family types and a
new conception of family.*> Family no longer consists of only a man and woman, but

also of same-sex partners who through ARTs and adoption are able to have children

Galpern “Assisted reproductive technologies: Overview and perspective using a reproductive
justice framework” 2007 CFGS 1.

Golombok et al “Families created through surrogacy arrangements: Parent-child relationships
in the first year of life” 2004 DP 400.

Vanfraussen, Kristofferssen and Brewaeys “An attempt to reconstruct children’s donor
concept: A comparison between children and lesbian parents’ attitude towards donor
anonymity” 2001 HR 20 40.
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and raise them. Consequently a wider range of non-traditional families is now

increasingly recognised.®

In South Africa, a number of legal provisions allow gays and lesbians to become
parents and raise children. For instance, in terms of the Civil Union Act, same-sex
partners have the right to marry each other. Section 40 of the Children’s Act 38 of
2005 recognises ARTs as a method of reproduction, and section 295 of the same
Act requires the court to confirm surrogate motherhood agreements irrespective of
the sexual orientation of the commissioning parents, provided that they comply with

the terms of this section.

Finally, the Constitution guarantees the rights of gays and lesbians to establish life
partnerships, adopt children, keep the care for their own children after divorce
proceedings and more recently, establish co-parenting.!’” This would suggest that the
right of gays and lesbians to parent is no longer questionable. Gays’ and lesbians’
right to parent was confirmed in a number of cases brought before the court. South
African courts have in several cases ruled in favour of gays and lesbians in divorce
cases. In April 1998, for instance, a lesbian mother was allowed to keep caring for
her child that was removed by the Department of Social Services and placed in the
care of the child’s grandparents.’® In November of the same year, a gay couple was
also awarded care of a child that they had fostered since birth.'°® More recently, in Ex
parte WH, the court confirmed a surrogate motherhood agreement involving two

male commissioning parents.?

As a result many children are being raised in families where parents are
homosexuals. However, the South African Constitution, among other legal texts in

16 De Vaus Statistical Profiles 4.

v Knoesen “Queering the vote” (3 March 2004) Mail and Guardian 15.

18 Powers “Lesbian mother wins custody of her child” (3 April1998) The Star 3.
19 Oliver “Tears as pair is given custody” (5 December 1998) Saturday Argus 3.
20 Ex Parte WH 2011 (6) SA 514 (GNP).



the country, also protects the rights of the child and requires that the child’s best

interests be considered as paramount in every matter concerning him or her.?

In short, on the one hand the Constitution allows gays and lesbians to marry, raise
children and build families. On the other hand, the Constitution protects the rights of
the child and states that in every matter concerning the child, his or her best interests
must be considered as paramount. This situation raises a number of questions within

the context of South African law.

1.3 THE RESEARCH QUESTIONS

In view of the fact that the children’s rights enshrined in the Constitution seem to be
in opposition to the rights of parents, this study seeks to provide acceptable answers

to the following questions:

@) Do ARTs serve the best interests of the South African child?

(b)  Does being born through ARTs and growing up in a homosexual family serve

the best interests of the child in the South African legal context?

(c) If the first two questions are answered in the negative, then there is a conflict
of rights between homosexual parents and their children. The question then
arises how this conflict of rights can be resolved.

1.4 THE AIM AND SIGNIFICANCE OF THE STUDY

1.4.1 The aim of the study

The debate over the suitability or not of the homosexual family as an environment for

child development is inescapable when analysing post-modern families or families

Section 28(2) of the Constitution states that: “[a] child’s best interests are of paramount
importance in every matter concerning the child”. See also Clark “Custody: The best interests
of the child” 1992 SALJ 394.



built through ARTs. This study aims at emphasising the debate by advocating a
more objective approach to homosexual families. The study seeks to critically
analyse the welfare of children born to homosexual people as a result of ARTs and

growing up in homosexual families.

The study aims to investigate whether the welfare of those children requires
improvement, whether their best interests are put at risk and whether they face
challenges as a result of being born through ARTs and growing up in homosexual
families. If so the study aims to investigate ways of improving their welfare, ensuring
that their best interests are not put at risk and analysing challenges faced by
homosexual families with regard to children’s optimal development. In this the study
seeks to ensure the effective protection of these children’s best interests and
improve the chances of children growing up in homosexual families to develop

appropriately.

The study also seeks to stimulate more reflections on post-modern families with a
particular focus on its suitability for the protection of children’s best interests. The
study intends to fill the gaps left by previous studies and contribute to a better
understanding of children’s experience in homosexual families. Finally the study

highlights the role of a father and a mother in the optimal development of the child.

1.4.2 The significance of the study

It is important to discuss children’s well-being in homosexual families and to examine
ways of further improving the conditions of children born to and growing up in those
families. This study evaluates the strengths and the weaknesses of homosexual
families in terms of the protection of the best interests of children growing up in
homosexual families. To this end the study submits that the law can play an
important role. The best interests of children born as a result of ARTs can be
adequately protected, for example by applying the best interests of the child criterion

to children before birth.



The study of the well-being of children in homosexual families is a significant
exercise in that it provides an opportunity to critically analyse the opinion that has
prevailed until now in the reviewed studies regarding the child’s well-being in
homosexual families and to strive towards improving the way children are being

raised in homosexual families.

Further, the study is significant in that it analyses the role played by a father and a
mother in the child’s development, and evaluates the contribution of each parent
(mother and father) to the child’s well-being. Finally, the study is significant in that it
seeks to find a solution to the conflict of rights that might exist between homosexual
parents and their children.

1.5 RESEARCH METHODOLOGY

Legal research always has a pattern of performance commonly referred to as the
research method. The research method can be understood “as the manner of
proceeding adopted by researchers in their bid to gain systematic, reliable and valid

knowledge about legal phenomena”.?

This study is intended to be analytic. The study intends to analyse the experience of
children born to homosexuals within the bonds of their homosexual relationships and
apply the best interests of the child criterion to the situation of these children.

To this end a literature study will be used as the research method. The techniques
used include a legal analysis and a comparative approach. The comparative
approach will consider the experience of children in two countries, namely the United
States of America (USA) and Australia, because of the scarcity of the application of
ARTSs in South Africa. The USA and Australia have a long history of homosexuality,
and ARTs have been used in these countries for many years. The number of
children growing up in these countries is big and available data from the USA and

2 Cranston “The rational study of laws: Social research and access to justice” in Zuckermann

and Cranston (eds) Reform of Civil Procedure: Essays on “Access to Justice” 31-32.



Australia on homosexual families and the use of ARTs will therefore be used to
understand the South African experience and find a way forward. A historical
research component is also necessary for this study, in order to understand the
evolution or changes relating to the family that occurred in different societies under
examination. However, this will basically consist of a historical overview and not in
depth legal-historical perspective. It is thus clear that the study uses various
research methods in order to answer the abovementioned questions and solve the
problems prevailing in South Africa.

In this respect, textbooks, legislation, judicial decisions, journal articles, reports,

theses and electronic data constitute relevant sources of information.

1.6 OVERVIEW OF STUDY

The achievement of the aim of this study requires a particular structure for the study.
The study is divided into eight chapters. The first chapter introduces the study and
sets the content and the structure of the research. The chapter starts with
introductory remarks, highlights the problem tackled in the research. The chapter
also sets out the aim and the significance of the study. The chapter further describes
the methodology adopted in the research and in the last section, the overview of
study.

The second chapter is a survey of the homosexual family. The chapter will firstly
define the concept “homosexual family” in the context of this study. Secondly, the
chapter will analyse the functioning of this family, and thirdly the chapter will examine
the experience of the child as a member of a homosexual family. The aim of this
analysis is to provide a general understanding of homosexual family and some
particulars thereof. This understanding is important in that it helps orientate the
analysis of legislative measures related to homosexual families. There is no way to
understand legislation that authorises homosexual people to build families if one
does not know or understand what homosexual families are and what members of

these families may experience as part of society.



In chapter three, the overview of ARTs is provided in the first section. The second
section analyses how ARTs are used in South Africa. In a third section, physical,
emotional and psychological effects that ARTs may have on children are analysed.
The conclusions reached in this chapter have an important implication in the analysis
of the approach that should be appropriate for the best interests of children in South

Africa.

The fourth chapter is an analysis of the international and South African constitutional
perspectives on the family. The chapter aims at comparing how the family and family
members are protected at international and domestic level. The conclusion on the
analysis of the protection of the rights of parents on one side and the rights of the
children on the other highlights the conflict that exists between the rights of parents
and their children. The understanding of this conflict will help this study envisage an
appropriate approach for the adequate protection of the child when attempting to
solve this conflict.

The fifth chapter is about the homosexual family and the child’s best interests in
South Africa. This chapter discusses the emergence of homosexual families in South
Africa, followed by an analysis of the legal recognition of homosexual families and
the status of the children born and growing up in those families. Parental rights and
responsibilities as well as the best interests of the child in homosexual families will
also be discussed. It is important to note that in this chapter from time to time a
comparison will be made between the position sustained under the apartheid regime
and the position under the new constitutional regime. The chapter will analyse the

ways in which the well-being of the child can be improved.

The sixth chapter deals with homosexual families in the context of the USA. The
chapter begins with an analysis of the legal position of homosexual families in the
USA. The chapter will then analyse the effects of this legal position on the well-being
of the child growing up in a homosexual family. The chapter will also analyse the
right of homosexual couples to procreate and the implications of that right on

children born from the use of ARTs. The aim of this chapter is to understand how

10



issues concerning children in general are handled and how the best interests of the

child born as a result of ARTs are protected in particular.

The seventh chapter analyses the homosexual family in the Australian context. To
this end, the chapter will focus on the laws recognising homosexual families in
Australia, those regulating access to ARTs, and those regulating parentage. This
legal investigation is important in that it provides insights on how legislations have
treated children born as a result of ARTs, and that in turn will inform how the

situation of those children may be improved.

The eighth chapter will end with the conclusion. In this chapter, answers to the
following question will be provided: What is the South African approach to ARTs and
to the families built as a result of the use of those procedures? It is followed by the
comparative conclusions which highlight those areas where the best interests of the
child suffer from poor protection. Lastly, concluding remarks are provided followed by

proposals for law reform.

11



CHAPTER TWO
HOMOSEXUAL FAMILIES

2.1 INTRODUCTION

In many societies worldwide, homosexual families are a relatively new reality. In
western societies, for instance, it is only recently that the meaning of family was
expanded to include a vast array of familial groups in which children are born and
being raised. In addition to nuclear families, many other forms of families are
nowadays encountered, including a “patchwork” or “blended” family where after
divorce one of the parents found a partner who had children out of a former
relationship and together they built a new family, and families consisting of two
mothers or two fathers.?® The last two categories of families are referred to in this

study as homosexual families or gay and lesbian families.

In Africa in general, some countries have opposed this view of the family. However,
in South Africa, the wave of changes that came from western societies influenced
the conception of the family and caused homosexual families to be viewed as part of

the society.

This chapter will provide an overview of homosexual families. The chapter is divided
into five sections followed by an interim conclusion. The first section defines
homosexual families. The second section discusses the decline of the nuclear family
and the emergence of other forms of families, including lesbian and gay families
(homosexual families). This section will also focus particularly on the emergence of
homosexual families. While the third section is about the description of homosexual
families, the fourth examines the functioning of homosexual families, and the fifth

section is devoted to children as members of homosexual families.

Bos, Van Balen and Van den Boom “Lesbian families and family functioning: an overview”
2005 PEC 263.
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2.2 DEFINITION OF HOMOSEXUAL FAMILIES

Heterosexual family has undergone many changes in its structure and function which
has contributed to its decline.?* A good understanding of the former requires one to
know what the latter are. Therefore, it is important to define the heterosexual or
natural or traditional or nuclear family before attempting to give any meaning to

homosexual families.

It is also important to bear in mind that homosexual families are the result of changes
that the society has undergone and the advent of ARTS. In the first paragraph of this
section the nuclear family will be defined and the second paragraph will define

homosexual families.

2.2.1 Definition of the family

Writers have defined the family or heterosexual family in diverse ways. According to
Fineman “the family is an institution of horizontal intimacy, based on the romantic
sexual affiliation between a woman and a man”.® This definition stresses two
important dimensions of the family: firstly, the horizontal intimacy between two
persons, and secondly, the horizontal intimacy must be based on the sexual
affiliation of two persons of opposite sex. This would suggest that, for a family to
come into existence, two persons (a man and a woman) must engage themselves in
a romantic relationship, be it marriage or not. There must be interdependency

between the two people who enter this romantic relationship.

Although this definition emphasises the presence of a man and a woman for the
family to come into existence, it lacks another dimension of family which is very
important for this study. Fineman’s definition fails to include children as members of
the family. It is worth keeping in mind that children are the main focus of the study.

For the purpose of this study, this definition is narrow and exclusive: Narrow because

24 For more details on the heterosexual family decline, see para 2.3 below.

» Fineman “The neutered mother” 1992 UMLR 663.
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it does not take into consideration all dimensions of the family and exclusive because

it excludes children as members of the family.

Moosavi proposes another definition of the family that goes beyond the definition of
Fineman. He adds two new important dimensions, namely the social acceptance of
the relationship and the presence of children. There is even a third dimension which

is the durability of the relationship. In Moosavi’s words:

“A family is a unit that comprises a relationship more or less durable, confirmed by
the society between two people of different gender who form a common life, who

have children and who raise them. This type of family has become a global

phenomenon that is found in all types of societies”.”®

According to Sheikh, “the family is a social and a key institution”. As a key institution,
the family allocates responsibilities to individuals in order to protect societal structure
and stabilise social life. Family as a social institution is the place where three
categories of relations interact: “parent-child, blood and marriage”.?” Therefore the
term family covers a wide range of organisations, forms and responsibilities which
may change from one country to another and may even change inside the same
society, and which may be based on social classes, cultural influences and income

levels.?®

Popenoe has proposed another definition of the family. According to him, family “is a
relatively small group of kin (or people in a kin like relationship) consisting of at least
one adult and one dependent person”.?® What Popenoe is proposing here is similar
to a single mother or single father family where there is at least one dependent child.
Single mother and single father families emerged because of the changes that have

stricken society particularly in industrialised countries. It is clear that this definition

2 Moosavi “The comparison of family functioning, marital adjustment and intimacy in middle

aged and young spouses” 2012 IRJABS 2015.

Sheikh Family Sociology 9.

28 Moosavi 2012 IRJABS 2015.

2 Popenoe “American family decline 1961-190: A review and appraisal” 1993 JMF 529.

27
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includes children as part of the family. However, it is characterised by the absence of
either a father or a mother who are very important for the nuclear family to be

complete.

Macklin defines the non-traditional family as opposite to the traditional family.
According to him, non-traditional family is defined as “all living patterns other than
legal, lifelong, sexually exclusive marriage between a man and a woman, with

children, where the male is the primary provider and ultimate authority”.*

A closer look at this definition reveals a number of realities. Firstly, in Macklin’s
opinion, nuclear family is composed of a man, a woman and children. Secondly, the
man is united to the woman through the legal and long-lasting relationship of
marriage; thirdly the marriage must be the only institution in which sexual activities
are tolerated; and fourthly, the man is the provider and the ultimate authority of the
family.®! Although the authority of the man in the nuclear family can be questioned
today, this definition seems to be consistent with the requirements of the nuclear

family in traditional societies.

Based on what is discussed above, and for the purpose of this study, family or
nuclear family or traditional family should be understood as a unit composed of a
father, a mother and their children. This unit is a result of a relationship between a
woman and a man. It is important to note that the above realities are characteristics
of the nuclear family which is the basic and fundamental unit of society. As will be
seen in the discussion that follows, this form of family was valued and viewed as of
great benefit to a stable and productive society. This would suggest that the stability
and productivity of society are associated with the benefit that the nuclear family

brings it.
%0 Macklin “Nontraditional family forms: A decade of research” 1980 JMF 905.
3 Macklin 1980 JMF 905.
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In this regard, Fineman is of the view that the protection of family and its values
shapes the policy and politics of society.** Rogers also stresses the importance of
the family in the society. He admits that the family is a “social building block”. He
goes on to argue that the collapse of this building block causes society to collapse
with it and that puts the well-being of children under threat.** However, with the
changes that happened in society and the development of new methods of

reproduction, other forms of families have emerged, including homosexual families.

With the emergence of homosexual families, the definition of the family discussed in
this section was challenged. It was criticised and viewed as exclusive as it excluded
homosexual couples and their children. There was therefore a need for an inclusive
definition of the family that could take into account lesbians and gays who are raising

children.

In order to include gay and lesbian families in the definition of family, Macklin
conceived the family as similar to the “open marriage”. According to him, “open
marriage” is a lifestyle that is characterised by the mutual decision of a couple to
allow one or both partners to have openly acknowledged, independent sexual
relationships with many partners who keep their own residences.** Macklin observed
that in the “open family” some features are emphasised. These include flexible roles
played by men and women of all ages, clear communication characterised by
negotiations and consensual decisions, open expression of emotion, and mutual

respect.®

For the purpose of including homosexual families in the definition of family, Fineman
proposed a definition of family entrenched in the vertical relationship between
caretaker and dependent, as opposed to a family definition rooted in the horizontal

relationship between a man and a woman.® In this definition of family, the caretaker

% Fineman 1993 ULR 390-391.

% Rogers “Suffer the children’: What’s wrong with gay adoption” 2005 CRI 6.

3 Macklin 1980 JMF 910.

% Macklin 1980 JMF 910.

% Baker “Taking Care of Our Daughters, a book review of Martha Fineman, The Neutered
Mother, The Sexual Family and other twentieth century tragedies” 1995 CLR 1496.
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and the dependent may be of the same-sex and the dependent might be a sexual

partner of the caretaker.

Demo and Allen note that homosexual families are part of the wide family landscape.
Within this landscape, homosexual individuals are interacting as siblings, parents,
stepparents, partners and extended and chosen kin.®” This explanation accounts for
why many lesbians and gays have been described to be living simultaneously in two
worlds, their heterosexual family where they come from and the lesbian and gay
family they have created as mature partners through ARTs. They hence build an
extended family environment that may be called a mixed or gay-straight or “dual’
orientation family. Within these families, lesbians and gay men have relationships
with other members of their family of origin, including brothers, sisters, parents,

grandparents, and grandchildren.®

Remarkably, defining homosexual families is problematic and controversial. While
Demo and Allen maintain that families, in which lesbian and gay individuals are
members, and where other family members are heterosexual, should not be defined
as homosexual families,® Patterson is of the view that homosexual families are
families that include at least one lesbian or gay partner.*® This definition appears to
be incomplete as it does not mention the presence of children as members of the

family.

According to Rogers, homosexual families are new family units consisting of mother-
and-mother with children or father-and-father with children.** In Demo and Allen’s

words:

3 Allen and Demo “Family of lesbians and gay men: A new frontier in family research” 1995

JMF 111.

Demo and Allen “Family structure, family process, and adolescent well-being” 1996 JRA 416.
% Allen and Demo 1995 JMF 112.

40 Paterson “Family relationships of lesbians and gay men” 2000 JMF 1052.

41 Rogers 2005 CRI 6.

38
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“Lesbian and gay families are defined by the presence of two or more people who

share the same-sex orientation (couple) or by the presence of a least one leshian or

one gay rearing a child”.*?

In other words, lesbian and gay families are defined by the intimate interaction of two
or more people who share same-sex orientation or by the enduring involvement of at
least one lesbian or gay adult in the rearing of children. The problem with this
definition is that a child may have more than two parents of the same sex who are
involved in his or her rearing. The absence of at least one opposite sex parent might
affect the psychological development of the child. This will become clear further

down.

A homosexual family is also defined as “a family circle with a gay couple, who live
together with adopted or biological children from prior heterosexual relationships,
and/or where children either live in or visit the household”.** The fact the parent-child
relationship was established before the couple relationship makes these families to

be similar to heterosexual stepfamilies.

Not undermining the value of these definitions, it is worth noting that for the purpose
of this study, homosexual families should be understood as families in which two
men or two women are raising children that are born in the context of their
homosexual relationship. In other words, in homosexual families, two men or women
are rearing children who are born not from their previous heterosexual marriage, but
are born while they are in homosexual relationship. This means in the context of this
study, children reared in homosexual families are born as a result of homosexual
relationships. This definition limits the number of the parents of the same sex at two
and insists on the fact that the child reared in this family must not be adopted or born
from the previous heterosexual marriage; rather the child must be born through
assisted reproductive technologies. In view of the fact that the study analyses the

welfare of children born through ARTs and growing up in homosexual families,

42

Demo and Allen 1995 JMF 112.
Burnett and Lawrence “A descriptive empirical study of gay male step families” 1993 FR 256.

18



having two parents of the same sex and being born as aresult of ARTs are the two

important aspects of homosexual families in the context of this study.

It is important to bear in mind, as already stated, that homosexual families resulted
from changes that occurred within the society in general and to the nuclear family in

particular. The discussion of these changes is the subject of the next section.

2.3 SOCIAL CHANGES AND THE DECLINE OF THE NUCLEAR FAMILY

Society throughout the world has undergone profound changes. Sodomy was for
instance decriminalised in the USA; a gay bishop was consecrated in an Episcopal
church; in many states in the USA equal rights for same-sex couples are judicially
protected; and Canada and many other countries, including South Africa, legally
recognise homosexual marriages. These changes are seen as contributing to the

decline of the nuclear family and the emergence of “the post-modern family”.*

The decline of the nuclear family was commented on by a number of researchers
including Popenoe. Popenoe mentioned changes that have happened in the
structure and functions of the family in the USA. He highlighted the seriousness of

these changes as they affect the nuclear family. In his words:

“There has been a striking decline in family structure and functions in American
society, particularly since 1960. Recent family decline is ‘more serious’ than any
decline in the past, because what is breaking up is the nuclear family, the
fundamental unit stripped of relations that is left with two essential functions that
cannot be performed elsewhere: Child-rearing and the provision of its members

affection and companionship”.*

4 Greenan and Tunnel “Sex, drugs, rock ‘n’ roll ... and children: Redefining male couples in the

21th century” 2005 JGLBTFS 54.
8 Popenoe 1993 JMF 527.
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Bengtson also admits that the family has undergone many changes. He observes
that these changes have extended family bonds beyond the limits of the nuclear

family. He states:

“Over the century, there have been significant changes in the family’s structure and

functions. Prominent among them has been the extension of family bonds, affection

and or the creation of kin like relationship”.*

In other words, the creation of relationships between man and man or woman and
woman, the legal recognition and the social acceptance of these relationships in
some countries, and the rights afforded to two attracted men or women have pushed
the conception of the family beyond the limits of what was conceived until then as

family in many societies.

According to Bengtson, all these social changes are the result of, among other
factors, industrialisation and modernisation, which have direct or indirect effects on
the family. In his view, urbanisation, increased individualism, and secularism have
transformed the family from a social institution based on law and customs to one
based on companionship and love. He argues that forms and meanings of families
are changing and expanding beyond the nuclear family structure to include a variety

of kin and non kin relationships.*’

Burgess also comments on the changes undergone by society. He starts his
comment by defining the family, considering it in the context of evolution, and then
concludes that changes caused the family to transit from an institution to a

companionship.

The changes of both the structure and function of the family as discussed above

have resulted in the emergence of new forms of families, including homosexual

Bengtson “Beyond the nuclear family: The increasing importance of multigenerational bonds”
2001 JMF 14.
Bengtson 2001 JMF 4.
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families. Burgess shares this view and asserts that diverse forms of families have

emerged from social changes.*®

Popenoe explains how these changes have resulted in the emergence of
homosexual families. According to him, all the social changes undergone by society
all over the world have resulted in states being forced to pass social rules that justify
the search of individual rather than collective interests. This, coupled with the
availability of alternate social groups for the satisfaction of basic needs, has resulted
in the weakening of the institution of the family as an agent of socialisation and a

source of nurturance for family members.*®

Based on the comments of the abovementioned researchers, one can argue that
today’s society is becoming more and more individualised; legislation in many
countries tends to legitimate individual rather than collective interests.
Industrialisation, capitalism and ARTs are the major causes of these changes. All
these changes have altered the structure and the function of the nuclear family as
discussed above and from those changes emerged other forms of families, including

homosexual families.

For Stacey, it is the modern industrial society that caused the decline of the nuclear

family. In Stacey’s words:

“If what we mean by ‘family’ is the nuclear family form of dad, mom and their
biological or adopted children, this form of family rose and fell with modern industrial
society. In the last few decades, with the shift to a post-industrial domestic economy
within a capitalist system and the advent of new reproductive technologies, ‘the
modern family system’ has been replaced by the post-modern family condition, a
pluralistic, fluid, and contested domain in which diverse family patterns, values, and

practices contend for legitimacy and resources” *°.

8 Ibid
49 Popenoe 1993 JMF 527.
%0 Stacey In the Name of the Family: Rethinking Family Values in the Post- modern Age 35.
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It follows from all these comments that social changes have resulted in the alteration
and decline of the nuclear family, which is the product of the institution of marriage
between a man and a woman. The nuclear family is now challenged by other forms
of families that are termed differently as post-modern families, companionship or

simply homosexual families.

However, according to Sorokin, once a society ceases to honour the institution of
marriage as described above, it will also cease to survive. For him marriage and
parenting are the fulfilment of life meaning for both individuals and society. He
argues that enjoying marital union in its infinite richness; parents freely fulfil many
other paramount tasks. They maintain the procreation of the human race. Through
their progeny they determine the hereditary and acquired characteristics of future
generations. Through their marriage, they preserve themselves, their ancestors and
particular groups in the society through the transmission of their names and values,
traditions and ways of life to their children and generations to come.>

The nuclear family has declined and homosexual families have emerged.
Homosexual families have certain characteristics that need to be discussed for a
better understanding of these families. The next section is devoted to the discussion

of those characteristics.

24 CHARACTERISTICS OF HOMOSEXUAL FAMILIES

Many characteristics seem to be common to homosexual families: these include,
amongst other things, the absence of a father or a mother, domestic violence,

parents’ mental and health problems and a particular mode of reproduction.

Sorokin The American Sex Revolution 6.
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2.4.1 The absence of a father or mother

Baetens and Brewaeys define lesbian families as families in which there is no father,
and in which, if there are children, these children are raised by two mothers.
According to them in lesbian families a father has been excluded from the begining,
and children are raised by two mothers.’® In these families, one mother is the
biological or birth mother of the children they are rearing and the other is the social
or non-birth mother. The social mother is the intimate partner of the biological
mother. In most cases, the biological mother provides for the family whereas the
social mother is a helper; she looks after children while the biological mother is busy
in paid work. Most of the time, the social mother is involved in the children’s
discipline but sometimes she also spends time in paid work.>® Although this is the
scenario scetched by Golombok, one should keep in mind that in some cases the
child might have no biological link with either of the mothers, and the “division of

labour” in the household may be quite different.

Similarly, in gay families there is no mother. Children live with two fathers who are
their parents; one of the two fathers has biological ties with the children and his
partner is in charge of the discipline of children and other domestic tasks.>* Once
again, although this is the scenario scetched by Golombok, one should keep in mind that in
some cases, it can happen that neither of the fathers has biological ties with the children and

both parents are equally involved in the care of their children.

In short, there is no father or mother respectively in lesbian and gay men families.
This is one of the major characteristics of homosexual families.

5 Baetens and Brewaeys “Lesbian couples requesting donor insemination: An update of the

knowledge with regard to lesbian mother families” 2001 HRU 512.

Golombok et al “Family with children conceived by donor insemination: A follow up at age
twelve” 2002 CD 952.

> Golombok 2002 CD 953.
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2.4.2 Domestic violence

Different terms have been used to describe the violence that happens between
homosexual partners. These include same-sex interpersonal violence (SSIPV),
interpersonal violence (IPV), et cetera. All these terms describe acts of physical,
emotional and sexual abuse as well as the verbal aggression that occur between two

homosexual intimate partners.*

Many cases of domestic violence have been reported in lesbian and gay families.
According to Lockhart et al, 90% of lesbians surveyed in their study have been
victims of one or more acts of verbal aggression from their intimate partners during
the year prior to their study, with 31% reporting one or more incidents of physical

abuse.>®

In another survey of 1099 lesbians conducted in 1991, Lie and Gentlewarrier found
that more than half of lesbians reported that they have been physically, emotionally,
and psychologically abused by their female lover or partner.’” Island and Lettelier
concluded that domestic violence within gay households was very high. They
admitted that the occurrence of domestic violence among gay men is nearly double

what it is in the heterosexual population.>®

In relatively recent studies, cases of violence among gays and lesbians were also
reported. In 2008, Lisa Eaton et al reported that in a sample of 226 lesbians, 40%
frequently experienced interpersonal violence perpetrated by their partners. The acts
of violence ranged from verbal harassment (50%) to physical violence (39%) and
threats of physical violence (33%).>° In another study undertaken in 2010,

% Murray and Mobley “Empirical research about same-sex partners’ violence: A methodological

review” 2009 JH 631.

Lockhart “Letting out the secret: Violence in lesbian relationships” 1991 JIV 14.

Lie and Gentlewarrier “Intimate violence in lesbian relationships: Discussion of survey findings
and practice implications” 1991 JSSR 49.

Island and Lettelier Men Who Beat the Men Who Love Them: Battered Gay Men and
Domestic Violence 14.

Eaton et al “Examining factors co-existing with interpersonal violence in lesbian relationships”
2008 JFV 699.
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Stephenson, Khosropour and Sullivan analysed the rate of gay partners
experiencing and perpetrating violence; they reported that in a sample of young gay
men 11.8% of respondents reported physical violence from another male partner
while around 4% experienced coerced sex. They also reported that 7% of
respondents perpetrated physical violence while less than 1% of respondents
perpetrated sexual violence. They concluded that their results demonstrated high
levels of interpersonal violence among gay men and bisexuals.®® In 2011 similar
findings were reported. The National Violence Against Women (NVAW) survey found
that 21.5% of gay men and 35.4% of lesbians had experienced physical abuse from
their partners in their life time. Another survey of 3000 gay men found that gay men

experienced physical and sexual abuse of 22% and 5.1% respectively.®

Few studies were conducted in South Africa on violence that happens in
heterosexual families. In 2001, for example, Technikon South Africa conducted a
study amongst its employees regarding attitudes and responses to intimate assault
and domestic abuses. The study revealed that only 17% to 19% of female
respondents admitted to have been pushed while 15% had been threatened with
injury. Eleven percent of male respondents indicated that they had pushed their
wives less than 6 times and 9% had threatened to hurt them.®? In a more recent
study, Shai and Sikweyiya indicated that 24% of adult women have experienced
sexual or physical intimate violence in their life time and 31% in their most recent

marriage and cohabitating relationships.®®

All these studies clearly indicate that violence often occur more among lesbians and
gay men than in heterosexual families and this sometimes tends to shorten the life

span of their relationships.

60 Stephenson, Khosropour and Sullivan “Reporting of intimate partner violence among men

who have sex with men in an online survey” 2010 WJEM 245.

Ard and Makadon “Addressing intimate partner violence in lesbian, gay, bisexual and
transgender partners” 2011 JGIM 630.

Singh “Intimate abuse - A study of repeat and multiple Victimisations” 2003 AC 36.

Shai and Sikweyiya “Addressing sexual and intimate partner violence in South Afrtica” 2015
SACQ 32.
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Homosexual partners cannot naturally reproduce. Their children come into the world

by the means of different techniques.

2.4.3 Particular mode of reproduction

It is a biological reality that same-sex couples cannot conceive together. For this
reason their children arrive by a multiplicity of routes. In many cases, children living
with lesbian and gay couples are biological offspring of one member of the couple,
whether by an earlier marriage or relationship, by arrangement with a surrogate birth
mother or by arrangement with a known or unknown donor (in the case of
lesbians).®* While gay men are often interested to know the surrogate mother,
lesbian mothers can choose to receive gametes from known or unknown donors for

them to be inseminated and become pregnant.®®

This would suggest that although children can arrive in homosexual families from
former heterosexual relationships and adoption, homosexuals predominantly use
donor insemination and surrogacy arrangements as routes to become parents.
Patterson has added two other routes to the list. According to her, apart from donor
insemination, adoption and surrogacy arrangements as discussed above, foster care
and co-parenting are also routes for homosexual couples to become parents.®® As it
will become clear later in this thesis, laws on adoption by gays and lesbians vary
from one country to another. While some countries or states in the same country
allow gays and lesbians to adopt unrelated or related children, other countries deny
gays and lesbians the right to adopt at all, or allow them to adopt only unrelated

children.®’

64 Meazan and Rouch “Gay marriage, same-sex parenting, and America’s children” 2005 The

Future of Children 99. It should be noted that this is not always the case; sometimes children
in these families have no genetic ties with their parents.

e Meazan and Rouch 2005 The Future of Children 99.

86 Patterson “Families of the lesbian baby boom: Parents’ division of labor and children’s
adjustment” 1995 DP 116-7.

o7 See chapter 5 below.
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Lesbian and gay couples prefer donor insemination with known and/or unknown
sperm donors or arrangements with a birth mother for several reasons. The
predominant reasons for this preference are: first, for the majority of homosexual
couples, sexual intercourse with the opposite sex partner is an unacceptable
solution. They consider this method harmful to their relationship because they

assume that it lacks respect for the couple’s identity.®

Secondly, lesbians prefer donor insemination because they can chose between a
known or unknown sperm donor. Some lesbians choose a known sperm donor
because they admit that their children need a father, a male role model, someone
who will father their children. They also choose a known sperm donor because they
recognise that each child has the right to know his or her genetic origins.®® Other
lesbians prefer an unknown sperm donor. They argue that using sperm from an
unknown donor will ensure that their relationship and the family are not subjected to
any interference from a third party.” They also argue that their children do not need
a father or a male role model. In these circumstances, the unknown donor is
informed from the beginning by the clinic or the sperm bank that he will have no

relationship with the child born with his genetic material.”*

Homosexual families are also characterised by parents’ health and psychological

problems.

2.4.4 Health and psychological problems

A number of health and psychological problems have been reported amongst gays
and lesbians. Several studies conducted in different countries at various periods
have revealed that the lifestyle of gays and lesbians is dominated by some problems

related to their mental health and behaviours.

68 Baetens and Brewaeys 2001 HR 513.
69 Baetens and Brewaeys 2001 HR 514.
7 Ibid.

" Baetens and Brewaeys 2001 HR 512. See also Brewaeys et al “Donor insemination: Child

development and family functioning in lesbian mother families” 1997 HR 1351.
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In the USA, Thomas et al conducted a study on a probability sample of 288 gay men
in 2004, and concluded that the rates of depression are high in gay men.”? Three
years earlier, another study was conducted in the USA. The study focused on
lesbian health and behaviours and found that there was a general elevation of the

risk of anxiety, substance abuse and suicidal thoughts and plans among lesbians.”®

In 1999, Herell et al reported that “having same-sex sexual partners was associated

with thoughts about death and suicidal attempts.”"*

In 1989, a survey of 3400 gay men in Chicago revealed a higher prevalence of
alcohol problems as well as marijuana and cocaine abuse amongst gays and
lesbians than in the general population.” More than 68% of lesbians in a study
conducted in 1994 by Bradford et al reported having mental health problems
including long-term depression and sadness, constant anxiety, fear and other mental
health concerns.”® The largest study conducted in the Netherlands was an
epidemiological study that commenced in 2001. The study found that gay men and
lesbians had more mental and physical health problems than the general

population.”’

Fethers et al conducted a large study in Australia in the 1990’s and reported that
lesbians and bisexual women had a history of drug use.”® Wardle reported that
homosexual behaviour amongst male youths is associated with suicidal attempts,
prostitution, running away from home, substance abuse, HIV infection, highly

promiscuous behaviour with multiple sex partners, and premature sexual activity.” In

& Thomas et al “Distress and depression in men who have sex with men: The Urban Men’s

Health Study” 2004 AJP 278.

Gilman et al “Risks of psychiatric disorders among individuals reporting same-sex sexual
partners in National Comorbidity Survey” 2001 AJP 933.

Herell et al “Sexual orientation and suicidality: A co-twin control study in adult men” 1999 AGP
869.

McKirnan and Peterson “Alcohol and drug use among men and women: Epidemiology and
population characteristics” 1989 AB 545.

Bradford, Ryan and Rothblum “National Health Care Survey: Implications for mental health
care” 1994 JCCP 228-229.

Sandfort et al “Sexual orientation and mental health status: Findings from Dutch population
survey” 2006 AJPH 1119, 1122-1124.

Fethers et al “Sexually transmitted infections and risk behavior in women who have sex with
women” 2000 STI 345,348.

9 Wardle in Eekelaar and Nhlapo (eds) 854.
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South Africa, a more recent study indicated that the sexual violence that lesbian
women experience is associated with the higher risk they have for contracting
sexually transmitted diseases, including HIV.?° Miiller reported in his study that 13%
of South African men who have sex with men and 10% of women who have sex with

women are diagnosed as HIV positive.®

Dora Wynchank, borrowing from American studies, indicated the increasing toll of
stress-related psychiatric disorders, including anxiety, mood and substance use
disorders in lesbian, gay and bisexual populations.?? Drawing on Isaacs and
McKendrick, McCormick describes South African homosexuality as characterised by
crisis. McCormick goes on to argue that the fact that homosexuality was declared as
a crime resulted in gay men (as well as lesbian women) remaining in the closet and
displaying self-hatred and self-destructive behaviours, which manifested with
promiscuity and ultimately leads to feelings of defilement and incompletness.®
According to McCormick, being in the closet is associated with behaviours such as
crisis, cruising, camping, objection, neurosis, filth, denial internalised homophobia.?*
Some of these behaviours can lead to depression and thoughts of suicide. These
psychological problems are in most cases the result of a lack of acceptance of
homosexual individuals in a society dominated by the heteronomativity. The lack of
acceptance is often manifested in a homophobic climate that prevailed in most of
societies. In South Africa for instance, more recent studies indicate that there are
homophobic hate crimes perpetrated against gays and lesbians in different areas of
the country. Kerry reported in his study that in a tavern in Germiston, a young black
gay man was assaulted on 7 October 2007 by a group of patrons. He was punched,

kicked and hit over the head.®® In another study, Naidoo and Kerels reported that

80 Mduller “Strategies to include sexual orientation and gender identity in health profession

education” 2015 AJHPE 6
8 Ibid.
82 Wynchank “Psychiatry and same-sex marriage: Are we involved” 2006 SAPR 69.
8 McCormick “Queering discourses of coming out in South Africa (2013) available at
http://spiplus.journals.ac.za (date of use 10 August 2016) 141-142.
McCormick http://spiplus.journals.ac.za (date of use 10 August 2016) 142-143.
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92% of lesbian women in their sample had been victims of verbal abuse, 5.5% had

been robbed, 91% sexually assaulted and 32% raped at some point.%®

It is interesting to note that with the legalisation of homosexual relationships in South
Africa, people are becoming more tolerant than before and a slight change in their
behaviours against homosexual individuals had been observed. Van Zyl for instance
observed that the attitude of people towards gays and lesbians in city centres like
Cape Town was more positive and affirming compared to the attitude in the rural
areas.®” Bett Pacey also confirms the acceptance of the “moffee” (A derogatory

Afrikaans term for a gay man) in Cape Town.®®

These studies indicate the acceptance of the gay and lesbian community, which
resulted in the increase of self-esteem among gays and lesbians and a slight

decrease of psychological problems, including depression and suicidal thoughts.

After discussing how homosexual families have emerged, defining and

characterising them, it is now important to have a look at how they function.

2.5 THE FUNCTIONING OF HOMOSEXUAL FAMILIES

Before discussing how homosexual families function, one would find it interesting to
understand what family functioning is, which factors can influence family functioning
and what the relationship is between family functioning and the well-being of family

members.

8 Naidoo and Kerels “Hate crimes against black lesbian South Africans: Where race, sexual

orientation and gender coliide (Part I)” 2012 Obiter 239.

Van Zyl “Cape Town activists remember sexuality struggle” in Martin HN and Reid G (eds)
Sex and Politics in South Africa 105.

Pacey “The emergence and recognition of moffees as popular entertainer in the Cape
Ministrel Carnival” 2014 SATJ 122.
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2.5.1 The definition of family functioning

Silburn et al have drawn the definition of family functioning from the value that is
given to the family. According to them family is considered the centre of its members’
well-being. They point out that family functioning is about how family members
interact, relate, and maintain relationships. It is also about how family members
make decisions and solve their problems.?® In other words, the well-being of all
family members is dependent on the way they are interrelated within the family.
What is happening within the family and how the family functions can be positive or
negative factors in building children’s resilience and reducing their present and future
risks associated with adversities and disadvantages. Therefore, family environments
where children are cared for can enable children to learn and succeed. On the
contrary, dysfunctional family environments can harm many aspects of children’s

development and their positive transition into adulthood.*
2.5.2 The importance of family functioning

Family is responsible for the support, protection and guidance of its members. How
family goes about supporting, protecting, guiding, nurturing and socialising its
members in general and children in particular, is a very important aspect of the
family environment. Family functioning influences the physical, social and emotional

well-being of children.?

According to L’'Abate, individual behaviour is strongly influenced by family
functioning. He points out that dysfunctional individuals generally grow up in
dysfunctional families.> Zubrick et al, share this view and emphasise that good
outcomes for children are generally dependent on good family functioning. Children
living in families that function well tend to benefit from having positive role models for

building relationships and an environment that promotes the development of high

89 Silburn et al The Western Australian Aboriginal Child Health Survey: Strengthening The

% Capacity of Aboriginal Children, Families and Communities 263.
Ibid.

o Van As and Janssen “Relationships between child behaviour problems and family functioning:
A literature review” 2002 IJFCW 44.

9 L’Abate Family Psychology: The Relational Roots of Dysfunctional Behaviours 15.
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self-esteem and other qualities for children.®® It is therefore important to understand
how a family functions in order to study children’s behaviour and experience within a

family.

The level of optimal family functioning can be affected by changes in the family
circumstances, the interaction between parental employments or economic
circumstances and family life, as well as external stressors that may affect the home
environment. Specific relationships between family members in general and the
relationship between parents and children can also affect the functioning of the

family.**

It is important to be reminded that a child’s development and psychological well-
being depend on how the family functions and in particular on the parent-child
relationship.”®> How then do homosexual families function? The answer to this

guestion is provided in the discussion that follows.

2.5.3 Lesbian and gay family functioning

In general, lesbian and gay families comprise respectively two mothers and children;
or two fathers and children. The discussion of how these families function will revolve
around parenting in these families, the parent-child relationship and the family

structure.

2.5.3.1 Parenting behaviours in lesbian and gay families

It appears important to be reminded that the manner in which family members

interrelate is very important for their well-being. Parental behaviour in families is a

9 Zubrick et al “Prevention of child behavior problems through universal implementation of a

group behavioural family intervention” 2005 PS 15.

94 Zubrick et al 2005 PS 15.

9 Shankoff and Phillips From Neurons to Neighbourhood: The Science of Early Childhood
Development 23.
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predictor of the well-being of children growing up in these families. In this section, the

division of labour within lesbian and gay families and child-rearing is discussed.

25.3.1.1 The division of labour in lesbian and gay families

The division of labour within lesbian and gay families is about how lesbian mothers
and gay fathers share their responsibilities regarding paid employment and unpaid
family labour. Unpaid family labour refers to household work and child care.®
According to several researchers, lesbian mothers and gay fathers tend to share

equally their responsibilities within their respective families.®’

Patterson et al reports that among lesbian couples with children, the two mothers are
likely to equally share responsibilities for both paid employment and unpaid family
labour.®® At this point Patterson is in contradiction with Golombok and Brewaeys et
al, who are of the view that the biological mother spends more time in paid work
while the social mother looks after children.®® This study is analysing the division of
labour within lesbian and gay families with regard to child care and household

tasks.1®

2.5.3.1.2 The division of labour with regard to child care

Within lesbian and gay families, two mothers or two fathers have to look after their
children, and do domestic or household tasks. There is a controversy over the

division of child care in lesbian and gay families.

% See paras 2.5.3.1.2 and 2.5.3.1.3 below.

o It is important to note that diferent authors have different views on this issue. Their views are
given here without considering the contradictions that might exist among authors. The
purpose here is to explose what had been seed on the division of labour in gay and lesbian
families.

Paterson, Suftin and Fulcher “Division of labour among lesbian and heterosexual parenting
couples: correlates of specialised versus shared patterns” 2004 JAD 179.

See para 2.4.1 above.
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Some researchers, including Bell and Weinberg, are of the view that most lesbians
and gays equally share their child care tasks.'®* Kurdek supports this view and
reports egalitarian division of labour among lesbian and gay couples.®® Gartel et al
have also reported similar findings.*®® This would suggest that each mother and each
father respectively in lesbian and gay families contributes equally towards child care.
According to Stacey and Biblarz, lesbian co-parents may enjoy parental compatibility
and achieve particularly high quality parenting skills. Studies suggest that two
women co-parenting may create a synergic configuration that brings more
egalitarian, more well-matched shared responsibilities and time spent with children,
greater understanding of children and closeness, as well as communication between
parents and children.*®* Similarily, these authors are in contradiction with Golombok

and Breweays et al.'®

An equal division of labour was also observed among gay male couples. Biblarz and
Stacey observe that gay male couples share parenting more equally and with fewer
polarisations in levels and types of interactions than heterosexual couples, but to a

lesser extent than female parents.'%®

However, other researchers are of the view that there is an inequality or asymmetry
when it comes to child care in lesbian and gay families. Johnson and O’Connor for
instance reported that birth mothers have more child care tasks than non-birth
mothers in lesbian families. According to them, birth mothers spend more time in
child care activities than non-birth mothers.*®’

101

102 Bell and Weinberg Homosexuality: A Study of Diversity among Men and Women 310.

Kurdek “Lesbian gay couples” In D’Auguelli and Patterson (eds) Lesbian, Gay, and Bisexual
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Gartel et al “The National Lesbian Family Study 1: Interviews with prospective mothers” 1999
AJO 276.
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See para 2.4.1 above.

Biblarz and Stacy “How does the gender of parents matter?” (Paper delivered at the Evolving
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Patterson supports this view and points out that, non-birth mothers spend more time
in paid employment. Consequently, they have less time to spend on child care.®
The inequality in the division of child care tasks was also reported in the study
conducted by Brewaeys et al. According to them birth mothers spend more time in
paid employment outside the home while non-birth mothers are more involved in
practical child care activities. Non-birth mothers help their partners in disciplining
their children.’®® In another study conducted by Boyce and Sireci, the authors report
that in lesbian families, child care tasks are divided among birth and non-birth
mothers with the birth mothers performing more child care than the non-birth
mothers.'*° They further report that birth mothers want to do more child care.*** Birth
mothers also report to be less satisfied with non-birth mothers’ involvement in their

child’s life.**?

It is clear from the views expressed above that there is an asymmetry in the division
of labour regarding child care. Birth mothers are generally more involved in child
care than non-birth mothers. What then are the causes of this asymmetry?
Researchers have identified factors that may influence the division of labour in

lesbian and gay families and hence cause the asymmetry.

The fact that birth mothers are more involved in child care than non-birth mothers
seems to be dependent on a number of factors, including biology or genetic ties and
the time spent with the child. Parental roles in caring for children in lesbian families
are influenced by the fact that birth mothers are strongly connected to their children
due to pregnancy and breastfeeding. The fact that the birth mother was pregnant
with her child for 9 months and the fact that she is the one breastfeeding the child
establishes strong biological bonds between the mother and the child and make her
to feel more responsible for child care than her partner. What role can pregnancy

and breastfeeding play in the division of labour in lesbian families?

108 Patterson 1995 DP 116.

109 Brewaeys et al 1997 HR 1356.

1o Boyce and Sireci “Who is mummy tonight? Lesbian parenting issues” 2002 JH 7.
e Boyce and Sireci 2002 JH 7.

1z Boyce and Sireci 2002 JH 9.
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Some researchers point out that the pregnancy bonds the birth mother to her child.
In fact, pregnancy is one of the strongest bonds between mother and child. De Jong-
Pleij et al for instance reported that bonding during pregnancy seems to be a good
predictor of the mother-child relationship and for this reason is considered a critical
factor in the process of caring for the child.**® This view was confirmed by Lucassen
et al, who reported that sensitive parenting has its origin in pregnancy. They refer to
sensitivity as the ability to perceive and interpret accurately the signals implicit in the
child’s behaviour and to respond promptly and adequately.'’® The sensitivity
developed by the birth mother vis-a-vis her child had been found to be caused by a
hormone (oxytocin) secreted during the pregnancy. In this regard, Johnson reported
in his study that the levels of oxytocin across the pregnancy facilitate the postnatal
maternal behaviours and emotional bond between mother and infant by reducing
anxiety and improving response to stressors.'* This would suggest that the birth
mother feels more connected than any other person to the child she carried for nine
months in her womb and to whom she gave birth. This special connection to the
child causes her to feel more responsible for the child. It can then be argued that the
responsibilities of the birth mother in respect of her child flow from the fact that by
being pregnant with the child, she is before birth and after birth accountable for the
nutrition, life and good health of the child. Her decisions, attitudes and behaviours
indirectly and directly affect the child prenatally and postnatally. Research suggests
that birth mothers tend to perform more child care regardless of working hours.
This is a consequence of their feeling of being bonded to their child by the fact of the
pregnancy. Among lesbians, the fact that birth mothers are performing more child
care tasks was significantly associated with the feeling that biology makes the

difference.!’

Another aspect of biology that influences the division of the child care tasks is
breastfeeding. For some lesbian mothers, breastfeeding clearly determines their

13 De Jong-Pleij et al “Three-dimensional ultrasound and maternal bonding, a third trimester

study and a review” 2013 PD 81.

Lucassen et al “Expressed emotion during pregnancy predicts observed sensitivity of mothers
and fathers in early childhood” 2015 PSP 158.

Johnson “Maternal-infant bonding: A review of literature” 2013 1JCE 19.

16 Goldberg and Jenkins 2007 JSPR 306.

1 Goldberg and Jenkins 2007 JSPR 308.
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roles. Birth mothers experience breastfeeding as a special connection with the child.
For them breastfeeding creates a unique and primary bond between mother and
child. Breastfeeding allows birth mothers to spend long hours attached to the
child.**® As a result the birth mother will feel connected to and responsible for the

feeding of the child.

It is evident that performing more child care tasks is a result of the biological tie
between the mother and the child, which may consequently be determinant of
parental roles in lesbian families. Goldberg and Jenkins point out that, in contrast to
this view, other researchers believe that biology or a genetic tie is not a determining
factor in parenting roles; it is rather the time spent with the child that creates
closeness with the child and therefore influences the parental roles in lesbian and

gay families.**®

Emphasising the importance of the time spent with the child, Goldberg and Jenkins
argue that women who spend more time with their children construe their greater
responsiveness to their children’s cues as “biological” in nature. By this fact they

then conclude that biology does in fact influence parental roles.'*

In 1999 Gartell et al conducted a study on lesbian families and found that 50% of
lesbians in their sample believed that the time spent with the child is the most

important factor that affects the mother-child attachment.**

In another study
Goldberg and Jenkins admitted that being a birth mother or performing more child
care does not in itself make any difference; it is the behaviour of the mother toward

her child that creates a bond between mother and child. In their words:

“[Allthough biological mothers tended to perform more child care ... and ... tended to

view their role as more primary, neither performing more child care nor being the

18 Goldberg and Jenkins 2007 JSPR 310.

19 Goldberg and Jenkins 2007 JSPR 311.

120 Goldberg and Jenkins 2007 JSPR 312.

12 Gartel et al “The National lesbian family study 1: Interviews with prospective mothers” 1996
AJO 279.
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biological mother did by themselves create a motherhood hierarchy ... [IJt is

behaviour that is important in determining motherhood (if you act like a mother, you

are a mother).”??

In other words, this view predicts that in order to be a mother, one does not need to
give birth to a child. Rather, one needs only to behave like a mother. In short,

behaviour creates motherhood.

Despite this controversy over the important factors in the determination of parenting
roles, it is important to note that the fact of giving birth to a child and breastfeeding
him or her creates an asymmetry in lesbian families. The biological asymmetry
created by pregnancy and breastfeeding is a source of emotional problems among
lesbian couples. In fact, being a birth mother and breastfeeding the child sometimes
creates a feeling of jealousy and exclusion for non-birth mothers. In order to
counterbalance this biological asymmetry and therefore mitigate the feeling of
jealousy and exclusion, non-birth mothers have developed strategies to resist the
social norm of primary and secondary caregiver that are created by the factors

discussed above.

Some lesbian couples often arrive at an agreement even before the artificial
insemination on who is going to be the birth mother and by doing so they create and
clarify their parenting roles out of conscious preference. Other lesbian couples admit
that the fact of birthing a child automatically designates the birth mother as the
primary caregiver,'* and they establish a set of roles that benefit the child. In their
division of household tasks and child care for instance, they decide that it is the non-
birth mother who will be in charge of preparing the child for bed and putting him or
her to bed, who will be responsible for bathing the child or changing the diaper

during the night, or who will be in charge picking up/dropping off of the child.***

122
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In some lesbian families, birth mothers were partially breastfeeding the child,
allowing non-birth mothers to fulfil the complementary role of bottle feeding the baby.
According to Goldberg and Jenkins, this combination of feeding has helped to tone
down the feeling of jealousy and exclusion created by breastfeeding.'*

All these activities were seen as a means for non-birth mothers to create their own
connection to the child. They created motherhood through their behaviours. Through
the strategies discussed above, non-birth mothers were affirming and asserting their
maternal identity and promoting their parenting roles. They were also
counterbalancing the exclusive breastfeeding relationship and the bond created by
the fact of carrying the child during nine months in the womb.*#

It should be noted that non-birth mothers’ efforts to maintain equality extended
beyond child care. Non-birth mothers are more concerned and interested in
counterbalancing birth mothers’ contribution in the household. For instance, when
birth mothers are breastfeeding, non-birth mothers attended to household tasks
including cooking, laundry and cleaning. Sometimes non-birth mothers reduced the
hours they spend in paid employment for them to spend more time caring for
children, and hence counterbalanced their partner's contribution.**” However, it is
necessary to note that the quality of the time spent with the child makes a difference
in the strength of the bond created between mother and child. The birth mother who
is breastfeeding her own child, a child that she was pregnant with and gave birth to,
will consider the time she is breastfeeding her child to be more important than the
time she spends to do any other activity and this may give a special meaning to the
bond created between her and the child, resulting in a special emotional connection

between them.

It is important to note that there are very few scholarly texts on homosexual families
in South Africa. As a result many aspects of homosexual familes such as the division

of labour, child-rearing and the experiences of children in these families are not

125 Goldberg and Jenkins 2007 JSPR 309.
126 Goldberg and Jenkins 2007 JSPR 308-9.
127 Goldberg and Jenkins 2007 JSPR 309.
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explored. One of the rare studies conducted on gay parenting behaviours in South
Africa indicated that gay fathers are egalitarian in fulfilling their parenting tasks.
Using their strength, mutual support and their availability they share equally their
parenting tasks. In the words of Jacques Rothman:

“Associated with their gender role orientation, gay fathers displayed an affinity for a
more androgynous and egalitarian approach to the parenting practices. As such, they
eradicated the so-called gender hierarchies and binary categories which dictated
what masculinity or femininity entailed, and what the exclusive tasks of fathers and
mothers should be. They opted for the negotiation of the allocation of household

tasks for the couples, based on their strengths and mutual support, rather than the

gender of the individual...”?

This would suggest that since there is no father and mother in a gay family, the
division of labour is negotiated based on the strengths, mutual support, and

availability of partners and not on their gender.

2.5.3.1.3 Division of labour with regard to house work

The division of labour in gay and lesbian families seems to be influenced by a
number of factors, including the discrepancies in the parents’ resources and the

desire to counterbalance the other partner’s contribution.

The difference in the resources of the two parents is an important factor that
influences the division of labour in lesbian and gay families. According to Patterson
and her colleagues, the partner who earns more money should do less unpaid family
work.*® This would suggest that the income determines which of the two mothers

will do more house work.

128 Rothman “South African gay fathers’ parenting practices: From pathology to normalisation”

2011 AA 69.
129 Patterson, Suftin and Fulcher 2004 JAD 179.
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Research suggests that it is expected from a partner who is often available at home
to fulfil more household tasks.™*° The demands in household work and the availability
of the partner due to the fact that she spends less time in paid employment,
determines the level of her participation in household tasks.

Lesbian and gay families function in a way that is different from heterosexual
families. How lesbian and gay families function can determine how well children are
growing up in these families. Therefore it is important to analyse how lesbian and

gay parents rear their children.

In South Africa, the division of labour with regard to the household work is also

egalitaritarian as indicated by Rothman.***

2.53.2 Child-rearing

253.21 General focus on child-rearing

According to the literature on child-rearing, warmth, responsiveness and control are
the three dimensions that need to be discussed. Warmth refers to the parents’
emotional expression of love and empathy and their creation of a warm and

accepting atmosphere.'*

Warmth is an important factor in determining a child’s
outcomes. A warm family environment helps children develop to their full potential.
Are lesbian and gay men families creating a warm atmosphere? The answer to this

guestion will be provided further down.

Responsiveness can be defined as the sensitivity of the parents to the needs and
feelings of their children and their adequate reaction in this respect.'*® In parent-child
relationships, parents must be sensitive to the needs of their children. A mother, for

instance, must be able to understand the child’s language. This means that the

130 Patterson, Suftin and Fulcher 2004 JAD 179.
181 Rothman 2011 AA 69.
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mother must be able to discern when the child is sick, in need of food or needs a
diaper change. This ability is reported to be dependent on hormonal factors. In fact,
women experience a high level of secretion of the hormone peptide oxcytocin. This
hormone has the ability to strongly attach the mothers to their children. As a result
mothers’ sensitivity to the actions of their children is so high that they are able to
understand the meaning of every cry, word and gesture of their children. For this
reason, they are in the best position to provide the physical and emotional care that
is necessary for their children.***

This would suggest that the sensitivity of a mother to the cries or feelings of her child
is innate. It is not acquired by any means. In other words, a mother who gives birth
will by this very natural circumstance be sensitive to her child’s feelings and
consequently react adequately. There is a biological (hormonal) bond that ties the

mother to the child and makes possible this sensitivity.**®

A closer look at the definition of this responsiveness reveals that this aspect of child-
rearing has two dimensions, namely sensitivity to the needs and feelings of the baby
and an adequate reaction. This would suggest that in order to be responsive, a
parent must be able to show sensitivity and react according to the need of the child.
Responsiveness is an important factor for child development. For the purpose of this
study, responsiveness should be understood as the ability to identify the child’s need
and bring a proper satisfaction to that need at the right time. Children’s development
is dependent on a warm environment and responsiveness from their parents.
However, too much warmth and responsiveness may negatively affect the child’'s
development. A balance is therefore needed; this is done through the control of the

child.*3¢

Rollins and Thomas define parental control as the behaviour of the parents towards

their child with the intent of directing the child’s behaviour in a manner desirable to
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parents.’*” According to Rollins and Thomas, parental control can be coercive or
demanding. Coercive control refers to the use of external pressure on their child in
order to obtain from them the conformity with their desires. Coercive control is
therefore the use of physical punishment, deprivation of privileges and also threats.
Demanding control refers to the parents’ capacity to supervise and monitor their
children. In this regard, parents must set rules and standards but at the same time
they must encourage children’s independence and individuality."*® The goal of
demanding control is to obtain children’s compliance to parents’ desires by using
inductive discipline which refers to parents’ dialogue with children, raising and
pointing to the consequences of the children’s behaviours for themselves and for

others.*®®

Studies on parental behaviour have indicated that parental support and demanding
control are associated with positive development of children whereas coercive
control is associated with children’s social incompetency and behavioural

problems.**

It is worth noting that child-rearing is not only about warmth, responsiveness and
control, it is also about supporting children. One of the functions of parents is to
support their children in their choices and decisions. However, children should not be
supported in all their choices and decisions; parental support in their children’s
decisions and choices should be provided only for decisions and choices that are in
the children’s best interests. Based on the dimensions of support and control, two
parenting styles have been identified. These inter alia include authoritarian parenting
and neglect parenting. Authoritarian parenting consists of high control and low
support and neglect parenting consists of low support and low control.*** In addition
to these extreme parenting styles, | envisage a more nuanced parenting style which
would strive to create a balance between demanding control and support. This will

help the parents not to be too authoritarian, they will punish only when necessary
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and for the best interests of the child. The effect of the punishment will not be to
destroy the child; rather, it will tend to redress the child and build him or her. It will
also assist parents not to neglect their children; parents will support their children in
the choices and decisions that can help their children develop to their full potential.
As a result there will be cooperation and collaboration between parents and children,

depending on the age of children.

Authoritarian parenting and neglect parenting are reported to have an impact on
children’s outcomes. However, in my view the nuanced parenting style is the most
effective parenting style. In fact, in view of the fact that the control that parents
exercise and support that they provide to their children is exclusively for their best
interests, this style will certainly be assosciated will positive social and cognitive
development of children. This style will in my view reduce the chances for children to
be rebellious, and will cause parents to be more concerned by the best interests of
their children.

Furthermore, with regard to parental control, it has been emphasised that
relationships between parental discipline (firm control or strictness) and positive
outcomes are dependent on the quality of the parent-child relationship. Firm control
associated with verbal cooperation often results in positive child outcomes. If
children perceive parents’ rules as legitimate, and if parents have respect for

children’s individuality, children’s outcomes will be likely to be positive.'*?

Having said this, it is now important to turn to the analysis of how children are reared

in lesbian and gay families.

2.5.3.2.2 Child-rearing in lesbian and gay families

Most studies that analysed child-rearing in lesbian and gay families were

comparative studies. Researchers compared lesbians and gay men to single

142 Halmbeck, Parkoff and Brooks-Gun “Parenting adolescents” In Bornstein (ed) Handbook of

Parenting: Children and Parenting 101.

44



parents, divorced parents and in a few cases to heterosexual parents with high

levels of conflict.}43

In line with the three dimensions of child-rearing discussed above, MacCandish
simply reports that both birth and non-birth mothers developed a strong attachment
to the child. Other studies indicate that non-birth mothers in lesbian families
demonstrated a higher quality of parent-child interaction and parenting awareness
skills. In addition, most studies observed that the two-mother family experiences high
levels of synchronicity in parenting.’* Bos et al also reports that lesbian birth
mothers are significantly more emotionally involved in child-rearing than

heterosexual fathers.*®

Lesbian families had been described as a warm environment. In fact, Brewaeys et al
reported in their study conducted in 1997 that children in lesbian families grew up in

a warm and secure environment in the first year of their lives.**

It is not clear whether lesbians and gay men used authoritarian or neglect parenting
styles. However, it can be argued that due to the fact that lesbians and gays become
parents through ARTSs, their parenting styles might be influenced by the value they
place on their children. They might tend to be over-protective and therefore low in
control and high in support. This issue will be discussed further down but at this
stage of the study, it is important to note that children growing up in lesbian and gay

families might receive high support and low control from their parents.

Little has been said on child-rearing in gay men’s families. However, Bigner and
Jacobsen observed that there were responsiveness and warmth in these families.
According to them, gay fathers’ families were better off than heterosexual families.

Their parenting behaviours were characterised by greater warmth and

143 Gonzalez, Angeles and Chacon “Psychological adjustment and social integration of children

from gay-lesbian families” 2004 ASB 327.
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responsiveness, and they were reported to be more cooperative with their

children.**’

Unfortunately, the study of Bigner and Jacobsen does not give further details on how
warm and responsive gay parents are. It is not clear how attachment and
responsiveness are developed between gay fathers and their children since their
nature cannot allow them to give birth or to breastfead, which as discussed above
creates a natural bond between a mother and her child and thus provides an
adequate explanation for her responsiveness to her child. However, it can be argued
that the time gay fathers spend with their children can result in a bond that may

explain their acquired responsiveness.

Another aspect of family functioning is the parent-child relationship. The quality of

the parent-child relationship is a determinant of the child’s development.

2.5.3.3 Parent-child relationships

The way in which parents and children interact within the family is an important
aspect of family functioning. Children’s behavioural problems can be explained by
examining the parent-child relationship. It is generally agreed that loyalty is the most

important element in the parent-child relationship.**®

Child loyalty can be vertical or horizontal. Vertical loyalty refers to the relationship
between parents and their children. The child is born to the parents, for this reason
the child owes loyalty to the parents, and in return, the parents owe care and
affection to the child. Horizontal loyalty refers to the relationship between the child

and the other family members.**°

17 Bigner and Jacobson “Parenting behaviors of homosexual and heterosexual fathers” 1989 JH

173.

Nagy, Grunebaum and Urich “Contextual family therapy” in Gurman and Kniskern (eds)
Handbook of Family Therapy 212.

149 Van As and Janssens 2002 IJCFW 44.
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The satisfaction of the mutual parent-child relationships is dependent upon the ability
of the parents and children to fulfil their own needs and to consider the needs of
others. They must be able to give care and gratitude. The parent-child relationship is
not always symmetrical; it is thought to be sometimes asymmetrical. Because of age

and development parents are more capable of giving than their young children.**°

In lesbian and gay families, parent-child relationships have simply been described as
good, even better than in heterosexual families. Vanfraussen et al for instance
reported in their study that the parent-child relationships experienced by social
mothers are comparable to that of biological mothers.™! Other studies indicate that
gay fathers were found to be more responsive and child-oriented than heterosexual

fathers.®?

The last aspect of family functioning that is discussed in this study is the family
structure. Child development to its full potential is considered dependent on the

structure of the family.*>

2534 Family structure

There is a debate over the influence of the structure of the family on the well-being of
the child. On the one hand, some researchers point out that family structure matters
for the child and that the family structure that helps children the most is the family
headed by two biological parents in a low conflict marriage.*®* On the other hand,
another researcher observes that family structure is not important; it is rather the

quality of parenting that is determinant in the well-being of the child.**

10 Van As and Janssens 2002 IJCFW 44

151 Vanfraussen, Kristofferssen and Brewaeys “What does it mean for youngsters to grow up in a
lesbian family created by means of donor insemination?” 2002 JRIP 272.

Johnson and O’Connor The Gay Baby Boom: The Psychology of Gay Parenthood 67.

Jekeliel and Emig Marriage from a Child’s Perspective: How Does Family Structure Affect
Children and What Can Be Done about It? 6.

1 Ibid.

155 Lubbe 2007 SAJP 260.
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Nevertheless, Van As and Janssens commented on the functioning of the family and

claimed the following:

“The function of the family is to support, regulate, nurture and socialise its members.
Family members have always to find some balance between dependency and
relatedness on the one hand, and autonomy and individuation on the other hand. To
function adequately, families need structure and hierarchy. Family structure has to do

with the organisation of the family, and is described with the concept of family sub-

systems and boundaries”.**®

This would suggest that the organisation of family members and the interaction
within the family is crucial for the functioning of the family and therefore an important

factor in studying children’s behaviour.

According to Van As and Janssens, family structure is about the family organisation
and is described in terms of the concepts of family subsystems and boundaries.
Family subsystems refer to various subgroups within the family. Each subsystem
serves a specific function in the family. While the subsystem of parents serves the
function of marital intimacy, support, parental tasks and responsibilities, the
subsystem of siblings serves the function of the first peers for the child. Boundaries
in the family refer to the rules that define who participates in which subsystem, who

is in charge of children, and who takes decisions in child-rearing issues.*’

The proper functioning of the family requires the boundaries to be strong, clear and
permeable. Rigid and impermeable boundaries will result in a lack of contact and
communication between members of various subsystems. Similarly, when the
boundaries are not clear, members of various subsystems will not adequately carry
out their tasks.™®® In other words, good family functioning will depend on the quality
of contact and communication between members of different subsystems within the

family. Shankoff and Phillips maintain that the relationships that children have with

156 Van As and Janssens 2002 IJCFW 43-44.
157 Van As and Janssens 2002 IJCFW 44.
158 Van As and Janssens 2002 IJCFW 44.
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other family members are important factors that influence the child’s healthy
development and psychological well-being.'®® Therefore, the lack of vertical and
horizontal loyalty will result in the entire family not functioning properly. As a result,

the child’s well-being will be negatively affected.

There is an ongoing debate over the potential ability of lesbian and gay family
structures to assure proper child development and hence contribute to the child’'s
well-being. On the one hand proponents of homosexual marriage assume that
lesbian and gay families are as good as heterosexual families and constitute a good,
even a better environment for the child’s development. They confirm that there is no
difference between a child growing up in a homosexual family and a child growing up
in a heterosexual family.**® On the other hand, opponents of homosexual marriages
are of the view that lesbian families cannot constitute a good environment for proper
child development. They point out that growing up in lesbian or gay families puts

children in danger.*®*

As already stated above, this study will bring a contribution in order to further this
debate. The discussion of children’s experience within homosexual families is one

step in this process.
2.6 CHILDREN IN HOMOSEXUAL FAMILIES

Homosexual families have particular characteristics. Some homosexual families are
headed by one, two, three or even four parents. In these families sometimes there is
no man among the parents, sometimes no woman. Some families comprise more
than one household. Often there is a biological parent who is not member of the
family at all. Usually there is at least one parent who has no biological tie with the

children. In some instances children are related to neither of the parents.*®?

199 Shankoff and Phillips From Neurons to Neighbourhood: The Science of Early Childhood

Development 15.

160 Golombok et al 2002 CD 959, Patterson et al 2004 JAD 179.

161 Stacey and Biblarz 2001 ASR 163.

162 April “Issues for lesbian- and gay-parented families”, available at
http://parenthood.library.wisc.edu/Martin/Martin.html (date of use 26 March 2015).
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This section discusses the experience of children growing up in homosexual families.
A particular focus is given to child development within the environment of
homosexual families. The section therefore examines the development of the child

within his or her family as well as outside the family.

2.6.1 Experience of the child within his or her family

In general, children within homosexual family environments often experience
homophobic attacks on their gay and lesbian parents from heterosexual parents or
stepparents. Homophobic behaviours include rejection and unpleasant comments.
Sometimes, heterosexual parents rely on religion to limit the contact between
children and their homosexual parents or to challenge the custody of those children

by homosexual parents.'®®

This section has a particular interest in analysing some aspects of child
development, including the gender identity and psychological development of the
child growing up in a homosexual family. This analysis will help understand how

children have been developing in lesbian and gay families.

2.6.1.1 Children’s gender identity development

Fairtlough defines gender identity as “a set of norms regarding the behaviour and
attitude of what is masculine and what is feminine”.*** A number of studies have
found that children growing up in lesbian and gay families were confused about their

gender identity.

Sarantakos reported in his study that children growing up in homosexual families

were characterised by a gender identity disorder.*®® Girls growing up in two fathers’

Fairtlough “Growing up with a lesbian or gay parent: Young people’s perspectives” 2008
HSCC 526.

164 Bigner “Raising our sons” 2000 JGLSS 67-68.

165 Gender identity disorder is also refered to as gender dysphoria. See Lev “Gender dysphoria:
Two steps forward, one step back” 2013 CSWJ 1. However, as the sources | consulted use
the term “gender identity disorder”, | will use this term in my thesis.
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family tended to behave like boys. As Sarantakos pointed out, they were reported
having “boyish” attitudes and behaviours. Similarly boys raised by lesbian mothers
were more “effeminate” in their behaviour and mannerism than boys of heterosexual
parents, and displayed a greater attraction for sport, games, toys, and activities
usually chosen by girls. They were also reported to cry more than the boys of

heterosexual couples when put under the same stressful circumstances.'®®

This finding is consistent with the finding in a study conducted by Stacey and Biblarz.
They reported that children growing up in families headed by lesbian and gay
parents, in particular girls are more likely to depart from traditional gender roles by

showing more interest in both masculine and feminine activities.*®’

This confusion was further confirmed in another study. Bailey et al points out that
male child of homosexual couples were generally described by teachers as more
expressive, more effeminate and more confused about their gender than children of

heterosexual couples.®®

To summarise, although there is a tendency to ignore the experience of children
growing up in homosexual families with regard to their gender identity, the above
studies reveal that children, irrespective of their gender, will behave like their
parents. They will do what they see their parents doing; they will speak like their
parents speak, and they will behave like them. This is an unescapable reality.
According to these studies, a boy raised by two mothers will speak, walk and behave
like them. The two mothers will be the only life models for that boy. Whatever they
do, he will also do. The same applies to the girl who grows up in a two-father family.
Obviously, if she has no contact with a woman, she will behave like her fathers.

Some studies suggest that children raised in homosexual families had a tendency to

become gay and lesbian or bisexual. Stacey and Biblarz for instance reported that

166 Sarantakos “Children in three contexts: Family, education, and school development” 1996 CA

23-25.
1e7 Stacey and Biblarz 2001 ASR 171-72.
168 Sarantakos 1996 CA 25.
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children who grow up in lesbian and gay families are more likely to experience
homosexual behaviours.’®® Bailey et al also found that some boys raised by

homosexual parents were gay or bisexual.!™®

Likewise, Baurmind noted that there would be no way for children’s own sexual
identities to remain uninfluenced by the sexual identities of their parents.’”* In their
longitudinal study comparing children of heterosexual mothers with those of lesbian
mothers when children were ten years of age and again in adulthood (at twenty-four
years of age), Golombok and Tasker found a higher rate of homosexual attraction in
children growing up with homosexual parents than those in heterosexual families. As
they pointed out, thirty-six per cent of children raised by lesbian mothers reported
homosexual behaviour compared to only twenty per cent of those raised by
heterosexual mothers.}’> Of these twenty per cent of children of heterosexual
mothers, none of them had experienced a homosexual relationship whereas sixty
seven per cent of children of lesbian mothers had experienced such a relationship.*”

The results of the study of Bailey and colleagues indicated that nine per cent of the
sons were bisexual, somewhat higher than the two-to-five per cent rate of male
homosexuals thought to exist in the general population.'” Thus, available studies
have provided the evidence that children (particularly girls) raised by lesbian mothers
and gay fathers are more likely to experience homoerotic attraction or engage in
homosexual behaviours. Lesbian mothers tend to have a feminising effect on their
sons and gay fathers a masculinising effect on their daughters.}”® According to
Stacey and Biblarz, such gender non-conformity behaviour in childhood strongly

predicts homosexuality in adulthood.*"

169 Stacey and Biblarz 2001 ASR 173.

Bailey et al “Sexual orientation of adult sons of gay fathers” 1995 DP 126-127.

Baurmind “Commentary on sexual orientation: Research and social policy implications” 1995

DP 134.

Golombok and Tasker “Do parents influence the sexual orientation of their children? Findings

from a longitudinal study of lesbian families” 1996 DP 3.

17 Golombok and Tasker 1996 DP 7-8.

1ra Bailey et al 1995 DP 126-7

17 Byrd “Gender complementarity and child rearing: Where tradition and science agree” 2005
JLFS 219.
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Another set of researchers argue that children’s sexual orientation is rather
influenced by factors other than the parents’ sexual orientation. According to
Steinberg, from a theoretical perspective, aspects of parenting that are conceived to
be important for the psychological adjustment of adolescents include parental
warmth in combination with appropriate control and autonomy.'’’ Bailey and
colleagues pointed out that a complex interaction between biological, psychological
and social factors is involved in the determination of the child’s sexual orientation.
For instance, biological studies indicated that genetic factors play a part in

determining sexual orientation.*"®

The parental hormonal environment is also thought to play an important role in the
development of sexual orientation. Gonadal hormones appear to influence sex-role
and sex-difference in brain morphology.'”® Brewaeys et al reported that, with regard
to the emotional behavioural adjustment, there was no ground for supporting any
effect of the father’s presence in the emotional development of the child. According
to them, the claim that the father's absence would increase the child’s emotional
problems lacks any foundation. They argue the role of parents is a minor one in the

acquisition of the child’s sex-typed behaviour.'®

For Maccoby, learning about gender roles is a complex process in which children
actively socialise themselves as male or female by observing many men, boys,
women and girls.*®! According to Wardle, children learn about appropriate gender
role behaviour by observing and internalising the behaviours of their parents.
Children learn to be adult by observing or watching adults.*®? Biermat observed that
culture plays a role in the child’s acquisition of gender identity. Children are
bombarded with sex-appropriate behavioural cues via the media. This culminates in

adolescence with the peers’ pressure for the conformity to gender roles and identity

i Steinberg “We know something: Parent-adolescent relation in retrospect and prospect” 2001

JRA 11.

Bailey et al “Heritable factors that influence sexual orientation in women“1993 AG P 219.

Le Vay “A difference in hypothalamic structure between heterosexual and homosexual
men” 1991 Science 1036.

180 Brewaeys et al 1997 HR 1356-7.

181 Maccoby “The role of parents in the socialisation of children”1992 DP 1011.

182 Wardle “The potential impact of homosexual parenting on children” 1997 UILLR 860-861.
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standards based largely on stereotypes.'®® Bailey and colleagues concluded in their

study that the sexual orientation of an adult has little influence on that of children.*®*

Parental behaviours, in particular the expression of affection between lesbian
partners, was held to influence children’s sexual orientation. Golombok and Tasker
found that children’s sexual orientation and their lesbian mothers’ openness in

showing physical affection to their partners were correlated.*®

To summarise, on the one hand researchers argue that the sexual orientation of the
parents is the most important factor in the determination of the sexual orientation of
their children. On the other hand, scholars maintain that external factors and
biological factors are responsible for the sexual orientation of children growing up in
homosexual families. However, it is interesting to note that before children start
being influenced by the social factors such as media, as Biermat pointed out, and the
observation of men and women in society, as Maccoby emphasised, children’s first

contacts are their parents and their first observation starts with them.

In short there are various points of view on the issue of the influence of parental
behaviours on children’s gender identity and sexual orientation. While some argue
that parents play a determinant role in their children’s gender identity, others
maintain that biological, social and media factors are determinant factors rather than
parents.

2.6.1.2 Children psychological and emotional development

The family environment in which children are growing up may influence their
psychological and emotional behaviours. It is important to emphasise that most of
the problems experienced by children in homosexual families are amplified by the

absence of either a mother or a father. The role played by a father or a mother in a

183 Biermat “gender stereotypes and the relationships between masculinity and

feminity”1991JPSP 356.
184 Bailey et al 1995 DP 69.
185 Golombok and Tasker “Adults raised in lesbian families” 1995 AJO 210-211.
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child’s psychological development cannot be overestimated. While Park et al confirm
that the role of a father is important in a girl’s psychological development in reducing
internalising behaviours;'®® Lamb and Lewis maintain that mothers and fathers have
a different influence on their children’s development.’®” Psychological problems
experienced by children born from ARTs growing up in homosexual families include
a lack of happiness, life satisfaction and psychological adjustment.*®® Bullying and
teasing,'®® and peer rejection*®® were also reported. According to East, Jackson and

O’ Brien, children in lesbian families were more likely to become delinquent.***

The reasons behind children’s experiences in lesbian and gay families are diverse
and controversial. On the one hand researchers point out that child development
depends on the role played by a mother and a father in the life of their children.
According to Park et al a father figure has a positive effect on a girl's psychological
development; it reduces internalising behaviours such as depression and self-

destructive behaviours.®?

In the words of Lamb and Lewis:

“Whatever the difference between maternal and paternal behavioural styles, there is

impressive evidence that mothers and fathers may have a different effect on child

development”.*®®

They further stress that children learn from their fathers how to manage their
emotions. The child’s development of an appropriate cognitive representational

model of relations is dependent on the father-child relationship. Fathers play

Parker et al Fathering 327.

Lamb and Lewis “The development and significance of father-child relationships in two-parent
families” in Lamb (ed) The Role of the Father in Child Development 272, 277.

188 Lamb and Lewis in Lamb (ed) 291-292.

189 Roy and Gregory 2001 FM 8.

190 Bozett 1989 JH 138.

East, Jackson and O’Brien “Father absence and adolescent development: A review of the
literature” 2006 JCHC 283.

Parker et al Fathering 327.

193 Lamb and Lewis in Lamb (ed) 272,277.
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important roles in the lives of their children, including being their advisor, social guide

and rule provider as well as the provider of social opportunities for the child.***

In short, these different views converge in one direction and confirm that parents
have an important role to play in the physical, psychological and gender identity
development of their children. The child’s development in all the aspects discussed

above seems to depend on how parents are involved in the lives of their children.

On the other hand, researchers are of the view that the role played by parents in
their children’s development is a minor one. Researchers have pointed out that
“[s]tructural variables such as the gender composition of families and the division of
parental performances are less important than process variables such as the quality

of the relationships and the quality of the care given to children”.*®

In short, all these studies point to the fact that parents’ sexual orientation is not
responsible for the child’s development of physical, emotional, or psychological
behaviours. Factors such as biology, culture and social environment are the most

important in this process.*®

Family studies literature indicate that it is the family process (such as the quality of
parenting and relationships within the family) that contribute to the determination of
the child’s well-being and outcomes rather than the family structure per se such as
the number, gender, sexuality and co-habitant status of parents. The research also
indicated that parenting practices and children’s outcomes in families parented by
lesbian and gay parents are likely to be at least as favourable as those of families of
heterosexual parents, despite the reality that considerable legal discrimination and

inequality remain significant challenges for these families.*®” According to Robinson,

194 Lamb and Lewis in Lamb (ed) 286.

Clarke “Stereotype, attack and stigmatise those who disagree: employing scientific rhetoric in
debates about in lesbian and gay parenting” 2000 FP 154, Dune “Opting into motherhood:
Lesbians blurring boundaries and transforming the meaning of parenthood and kinship” 2000
GS 19. See also Stacey and Biblarz 2001 ASR 174.

196 Bailey et al 1993 AG 219. See also Brewaeys et al 1997 HR 1356-1357.

197 Short et al “Lesbian, gay, bisexual and transgender (LGBT) parented families” 2007 APS 4.
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children’s development is more influenced by relationships and interactions within

the family than its structural form.%®

It is important to note that children experience developmental problems in the family

environment as well as outside that environment.

2.6.2 Children’s experience outside the family environment

The analysis of children’s experience outside the family environment will focus on
children’s outcomes and experience at school as well as their experience in the

social environment.

26.2.1 Children’s experience at school

According to Rivers et al, children of lesbian parents were found to be less likely to
draw on school support through school teachers, nurses and counsellors.*®® With
regard to educational achievement, Sarantakos found the following: In languages,
children of homosexual couples scored low compared to children of married
heterosexual couples: 5.5 against 7.7. In mathematics, children of homosexual
couples scored lower than children of heterosexual couples: 5.5 against 7.9. In social
studies, children of homosexual couples tend to perform slightly better than children
of heterosexual couples. As far as sociability is concerned, children of homosexual

couples scored 5 against 7.5 for children of married heterosexual couples.?®

Furthermore, at school, children of homosexual couples are reported to be timid,
they are not interested to work in teams or to talk about family life, holidays and

Robinson “Homosexual parenting evenly divides Americans” (2003), available at
http://www.gallup.com/poll/8740/homosexual-parenting-evenly-divides-americans.aspx (date
of use: 2 February 2016) 51.

Rivers, Poteat and Noret “Victimisation, social support, and psychological functioning among
children of same-sex and opposite couples in the United Kingdom” 2008 DP 129.

200 Sarantakos 1996 CA 25

199
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school activities in general. They feel uncomfortable when having to work with

children of heterosexual couples. They are characterised as loners and introverts.?**

2.6.2.2 Children’s experience in the social environment

In their social environment, children of homosexual couples were often isolated,
while other children enjoyed playing in team sports. They were sometimes ridiculed
by other children for personal habits or beliefs or for the sexual preferences of their
parents. In certain cases, children of homosexual couples were called sissies,
lesbians or gays or asked to tell “what their parents do at home, where they slept

and so forth”.2%?

Such incidents were some of the reasons why children were moved to other schools
or even why parents moved away from the neighbourhood. Parents and teachers
also reported that comments such as “the pervs are coming, don’t mix with sissies;

or sisterhood is filthy” made by some pupils were not uncommon.?®

The study of Sarantakos also found that children of homosexual couples usually find
it difficult to socialise with their peers as boys or girls. In many cases children of
homosexual couples were harassed or ridiculed by their peers for having
homosexual parents, for being “queers” and even refered to as homosexuals
themselves.?®® This view was confirmed in a study conducted in South Africa.
Carrien Lubbe described children growing up in homosexual families as being
fearfull to communicate their family structure to friends.?> These children live with
this feeling because of homophobic attacks that can follow the disclosure of the

homosexual structure or nature of their families.

201 Sarantakos 1996 CA 25.

202 Sarantakos 1996 CA 26.

208 Sarantakos 1996 CA 26.

204 Sarantakos 1996 CA 26.

205 Lubbe “To tell or not to tell: How children of same-gendered parents negociate their lives at
school” (2007) available at http://www.glhv.org.au/files/to_tell or not tell edu change O pdf.
(date of use 10 August 2016)

58


http://www.glhv.org.au/files/to_tell_%20or_not_tell_edu_change_0

Other studies confirmed that children of homosexual parents were often the target of
harassment.?®® Vanfraussen et al concluded that for some peers it is hard to
understand that someone has two mothers without having a father somewhere.
Compared with children from heterosexual families, children from homosexual
families are not more likely to be teased but they are more prone to family-related
teasing incidents.?’” Teachers also indicated that children from lesbian families
experienced more attention problems compared to children from heterosexual

households.?®

Bullying and teasing are part of the experience of children growing up in homosexual
families. In Australia, Ray and Gregory reported that even though having lesbian
parents was seen as “cool” by teenagers, 44% of the grade 3 to 6 children (aged 8-
12 years) in their sample experienced teasing, bullying or derogatory language in
relation to their family, and in grade 7 to 10 (aged 12-16 years) 45% had been
bullied. Such behaviour ranged from verbal abuse, teasing and joking to physical

and sexual violence.?®®

Examples of the homophobic and stigmatising behaviour experienced by Australian
children growing up in families headed by lesbian mothers involve peers, teachers
and school principals. Research indicated that such experience have made it harder
or more anxiety provoking for some children to talk about their families with their
peers or at school, that some are more reluctant to have children to their home to
visit, and that they, like their parents, develop a range of strategies to prevent being

stigmatised, discriminated against, or treated poorly.?*°
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Children living with lesbian and gay parents frequently report concerns about peer
rejection and often consider keeping their parents’ sexuality secret.?** According to
Bozett, a research conducted with adult offspring of gay men revealed that they had
fear that their peers would assume that they were themselves gay or lesbian and

react negatively.?*?

2.7 INTERIM CONCLUSION

The overview of homosexual families has revealed that society throughout the world
has undergone various changes that have resulted in a decline of the nuclear family
and the emergence of other forms of family including lesbian and gay families.
Assisted reproductive technologies are one of the methods for gay and lesbian to

have children and build families.

The absence of a father or a mother and therefore the non-existence of a biological
link between one or both of the parents and the children they raise, associated with
domestic violence, parents’ health and psychological problems as well as the use of

ARTS, are the common characteristics of homosexual families.

Efforts have been made to paint homosexual families as similar to the nuclear family.
Homosexual families were described as a good or even better environment for child-
rearing compared to the nuclear family. The functioning of these families, which is
one of the very important factors for children’s development, has been described as
not distinguishable from the one in the nuclear family. Parents in homosexual
families were purposely described as having good parental behaviours, good
relationships with their children and the entire unit was painted as a warm

environment where children can properly develop to their full potential.

In my view this finding did not seriously consider some important traits characterising

homosexual individuals and their families. These include the asymmetry observed

2L Tasker “Lesbian mothers, gay fathers and their children: A review” 2005 JDBP 224.
2 Bozett 1989 JH 138.
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especially in the lesbian division of parental responsibilities which has an impact on
the parent-child relationship, which in turn impacts on the child’s psychological and
emotional development. The feeling of jealousy of the non-birth mother resulting
from the fact that she did not bear the child in her womb and is not breasfeading may
have a negative impact not only on the relationship between the non-birth mother
and her partner, but also and importantly between her and the child. Gay fathers
were portrayed as being even better than heterosexual fathers in respect of their
child care responsibilities. Additionally, despite their risk of being overprotective
because of the value they give to their children and hence being low in control and
support, homosexual parents were presented as having better parenting behaviours

than heterosexual parents.

Family structure was also held purposely to have no impact on the child’s
development despite the fact that the father and the mother have unique roles they
play in the psychological, emotional and even gender identity development of their
children. Additionally, in spite of many challenges, including gender identity disorder,
homophobic behaviours, rejection from peers, bullying and teasing children growing
up in homosexual families face, they are painted as being psychologically and
emotionally as well adjusted as children growing up in the nuclear family.

Although homosexual families are painted as similar to the nuclear family, there are
some indications that children growing up in these families might be at risk of not
developing to their full potential, and that their best interests might suffer from poor
protection. The fact that these children are born and can only be born as a result of
ARTs might be one of the reasons for the risk to which they are exposed and the
reason for the inadequate protection of their interests. It is therefore important to
analyse whether ARTs may have adverse effects on children resulting from its

various procedures. This is the purpose of the next chapter.
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CHAPTER THREE
THE EFFECTS OF ASSISTED REPRODUCTIVE TECHNOLOGIES ON CHILDREN

3.1 INTRODUCTION

Children born as a result of ARTs can be born to heterosexual and homosexual
individuals and couples. Irrespective of the family type into which they are born, they
all experience the same physical adverse effects due to their mode of birth or
conception. However, psychological adverse effects might to some extent differ
based on the type of family in which these children will grow up. It is important to
note that psychological effects of ARTs on children might be worsened in some
countries by the legislation regulating ARTs within the jurisdictions of those

countries.

This chapter will analyse the potential effects that ARTs may have on resulting
children. The chapter begins with a brief overview of ARTs before discussing the
ARTSs in South Africa. The chapter will then discuss the effects of those procedures

on children.

3.2 ASSISTED REPRODUCTIVE TECHNOLOGIES - A BRIEF OVERVIEW

Assisted reproductive technologies have enabled millions of people in the world who
otherwise would not have been able to do so, to have children. Assisted reproductive
technologies were from the start meant to initiate pregnancy without sexual
intercourse, and allow infertile heterosexual couples to have children. In this regard,
Golombok, MacCallum and Rutter noted that donor insemination, which is one of the
variances of ARTs, has been successfully used as an alternative for couples with an

infertile male partner to have children.?*

213 Golombok, MacCallum and Rutter “Families with children conceived by donor insemination: a

follow up at age twelve” 2002 CD 952.
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It was not conceivable for a woman to fall pregnant without sexual intercourse with a
man until 1978 when Steptoe and Edwards made possible the fertilisation of an egg
in a test tube and the transfer of the embryo into a woman’s body in order to initiate
pregnancy in the absence of sexual intercourse. 1978 marked the dawn of a new era
in medical technology. The achievement of Steptoe and Edwards opened the way to
a new technology of reproduction, which has a range of techniques and is referred to
as ARTs.**

Assisted reproductive technologies are therefore the use of non-coital technologies
to conceive and initiate pregnancy.?’® They consist of an array of techniques
enabling people to reproduce without engaging in sexual activity at all. Some
techniques are used to initiate pregnancy and others more specifically used to
increase the possibility of pregnancy and/or to test for the presence of certain genes,
so that prospective parents can choose which embryo to implant after in vitro

fertilisation.?®

There are three principal ways of initiating pregnancy: Alternative insemination, the
prescription of fertility-enhancing drugs, and in vitro fertilisation. Alternative
insemination (Al) is also known as artificial insemination. It refers to several
procedures, all of which involve inserting sperm into a woman’s body. The sperm is

placed in the woman’s vagina, cervix or fallopian tubes.?*’

Fertility enhancing drugs, as suggested by their name, are drugs that can be taken
orally or through injection. The most common drug used is Clomiphene Citrate
(brand name Clomid or Serophene), which is taken through the mouth to enable
women who are not ovulating or are ovulating irregularly to produce one or more

mature eggs. Gonadotropins are the drugs that can be taken through injection. They

214 Carara and Filippi 2010 HRU 98.
215 Robertson 2005 CWLR 324.

216 Galpern 2007 CGS 7-9.
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have the ability of stimulating the ovary for the production of more follicles in one

cycle.?'8

Although there are many techniques used in ARTS, in vitro fertilisation and related
procedures (gamete intra fallopian transfer (GIFT) and zygote intra fallopian transfer
(ZIFT)) are the most invasive ARTs used. GIFT and ZIFT are variations of in vitro
fertilisation (IVF).**® Sperm donation, donation of eggs and embryo donation also fall
under GIFT and ZIFT.*°

Surrogacy, a procedure in which a woman is recruited for the purpose of bearing and
giving birth to a child that she agrees to hand over to individuals or couples she
contracted with,??! is also a variety of ARTs. Golombok et al have described two
types of surrogacy: Partial or genetic surrogacy, in which the surrogate mother and
the commissioning father are the genetic parents of the child; and full surrogacy or
non-genetic surrogacy, in which the commissioning parents (mother and father), or
only one of them, are the genetic parents of the child.?*? In other words, in genetic
surrogacy the surrogate mother is inseminated with the sperm of the commissioning
father. This would suggest that her egg was used in the procedures through which
she will become pregnant. However, in non-genetic surrogacy, the egg and the
sperm respectively of the commissioning mother and father or a donor are used and

the embryo is transferred in the surrogate mother’'s womb.

It is worth noting that with partial surrogacy conception happens through artificial
insemination, and in the case of full surrogacy conception is achieved through IVF.
Artificial insemination, fertility enhancing drugs, in vitro fertilisation and its related
procedures, as well as surrogacy as described above are not the only ARTSs that are

used to treat infertility, genetic screening techniques also form part of ARTs.?*

218 Galpern 2007 CGS 9.
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In summary, ARTSs include the fairly simple procedure of artificial insemination, the
use of an artificial instrument to inject sperm into the uterus of a woman who will
carry and eventually give birth to the child.?** It also includes more complex
procedures which manipulate both eggs and sperm outside of a woman’s body
before inserting them, or the resulting zygotes or embryos, into her fallopian tubes or

cervix respectively.??

As a result, children who are born through ARTSs are born to parents who sometimes
do not share all the traditional factors of marriage, genetics, gestation, and intended
parenthood. In the case of homosexual marriage, the intended parents can be two
mothers or two fathers, who may or may not include a genetic parent, a gestational

mother or both.?%®

3.3 ASSISTED REPRODUCTIVE TECHNOLOGIES IN SOUTH AFRICA

Pretoria and Cape Town were the first cities that welcomed the first two tertiary ART
institutions in South Africa. The first “test tube” babies were born in 1984. Different
forms of ART services are provided in the country. These include public services
with units based in academic-centres, private services with units based in their
private offices headed by independent specialists using corporate pathology
laboratories, and services provided in larger established ART associates, which

consist of clinical and laboratory ART specialists.?*’

In South Africa, the number of providers of ARTs is limited compared to the huge
number of people who may be in need of ART services. This raises concerns over
the adequacy of the services provided. Huyser and Boyd express this issue in the

following terms:

224 Titshaw “Sorry ma’ am, your baby is an alien: Outdated immigration rules and assisted

reproductive technologies” 2010 FCLR 61.
22 Titshaw 2010 FCLR 63.
226 Titshaw 2010 FCLR 63.
221 Huyser and Boyd “ART in South Africa: The price to pay” 2013 FVVOG 92.
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“It is questionable if the current (approximately) 28 national ART service providers

are providing an adequate reproductive health service within a nation of 52 million

people with a variety of cultures and languages”®

In other words, the limited number of ART service providers is an important factor to
be taken into account when evaluating the quality of the service provided. It is
important to note that all ART services pursue one ultimate goal, which is the

achievement of one live and healthy baby.?*°

Huyser and Boyd are also of the view that the adequacy of ART interventions is
dependent on many other factors such as the diagnostic tests and screening
policies, the preparation methods, as well as the equipment or materials to be used.
These factors can compromise the purpose of ARTs.?® In view of the fact in Sub-
Saharan Africa in general and in South Africa in particular, the prevalence of HIV is
very high; all patients who request ART services must undergo several blood tests,
including screening for blood borne viruses (BBV), and bacteriological cultures and
sensitivity tests for diagnostic purposes. All patients must further receive an
appropriate treatment against prophylactic or empiric microbes.?** Given the cost of
all these treatments, Huyser and Boyd maintain that the likelihood of achieving a
healthy and live child is very limited. They also maintain that the South African
structure of ART services (private versus public/tertiary) will have an impact on the
quality of services provided.?® This is a serious alert when analysing the effects of

ARTSs on resulting children.

There are four national tertiary ART units in South Africa situated in three cities. Two
units are situated in Cape Town (Groote Schuur and Tygerberg). There is one unit in

Bloemfontein (Femspes Group) and one in Pretoria (Steve Biko Academic

228 Huyser and Boyd 2013 FVVOG 92.

229 Huyser and Boyd 2013 FVVOG 21.
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Hospital).?** Two out of four tertiary ART units situated in Cape Town, and one out of

four in Pretoria are entirely dependent on public funding.?**

Assisted reproductive technologies services are very expensive in South Africa and
the cost of these services is a very important factor that determines access to ARTs
for all South Africans in need of overcoming sterility. The cost of ART services may
vary from private to public units. Total cost estimations including medications,
ultrasound scans and laboratory fees were obtained for a standard IUI, IVF and ICSI
procedure. In the private sector, from 2012 to 2013 IVF procedures costs augmented
from R25 000 to R50 000. There was similar increase for the ICSI procedures. The
average costs (+ standard deviation) per procedure in the private sector are: (i) 1Ul:
R6 083 + R 2.371, (ii) IVF: R36 368 + R6 237 and (iii) ICSI: R38 611 + R7 204. The
cost for an 1UI procedure can vary depending on the number of inseminations.*®
When people have to rely on insurance or other sources of finances, referred to here
as general “out-of-pocket” costs, costs for a standard IVF cycle are R1 500
(subsidised in the public sector) and R7 000 (within the private sector) in South

Africa.?®®

The high cost of ARTSs is in part dependent on the fact that not all of the laboratory
equipment is manufactured in South Africa; they are imported from diverse foreign
countries. The maintenance of these imported equipments is not only expensive but

also indispensable for the success of ARTs interventions.*’

The cost of ARTs is one of the major barriers encountered by people in need of
infertility treatment or ARTs. As stated above, the cost of ARTs is either not
adequately or not covered at all by private health insurance. Access in the public
health sector is limited to very few institutions, and patients usually have to

contribute to the costs. Out-of-pocket payment for a standard IVF cycle with standard

233 Huyser and Boyd 2012 OGF 92-93.
234 Huyser and Boyd 2012 OGF 93.
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ovarian stimulation ranges from approximately R10 000 (subsidised care in the

public sector) to R35 000 (private sector care).?*®

Additionally, geographical barriers to ARTs keep many people from accessing ART
services. South Africa has a limited number of ART units, which are only located in a
few cities. Other barriers encountered include a lack of knowledge that prevails
among individuals in need of ARTSs services, their religious beliefs, and their lack of

trust in assisted reproductive procedures.**®

This situation has resulted in only few babies born prior to 2011. According to a
study undertaken in 2011, a total of 4 512 aspirations and 3 872 embryo transfers
were conducted during the year 2009, which resulted in 1 303 clinical pregnancies.
The clinical pregnancy rate (CPR) per aspiration and per embryo transfer was 28.9%

and 33.6%, respectively.?*°

3.4 GAY AND LESBIAN REPRODUCTION IN SOUTH AFRICA
3.4.1 Gay reproduction: Surrogacy

Many parents have a dream that they unfortunately cannot fulfil naturally because of
their infertility. Many infertile heterosexual couples are nowadays using the services

of a surrogate mother as their only means of making their dream a reality.?**

The dissociation of sexuality and procreation and the reproductive self-determination
right have made surrogacy a means for gay men to reproduce and build families of
their own. Surrogate motherhood in South Africa is regulated in chapter 19 of the

238 Dryer and Kruger 2012 SAMJ 170, Huyser and Boyd 2012 OGF 94.
239 Dryer and Kruger 2012 SAMJ170.

240 Dryer and Kruger 2012 SAMJ 172.

241 Parisi “Surrogacy world’s perspective — A review” 2015 AMI 137.

68



Children’s Act, the first legislation to legally recognise surrogacy as a form of
ARTSs.*#

Surrogacy has been established and accepted in the South African legal system. It
involves one woman (the surrogate mother) carrying a child for another person or
persons (the commissioning person or couple), based on a mutual agreement
requiring the child to be handed over to the commissioning person or couple

following birth.>*®

According to the Children’s Act, a surrogate mother is an adult woman who enters a
surrogate motherhood agreement with the commissioning parent.?** The Children’s
Act also defines the surrogate motherhood agreement. In terms of the Children’s Act,

a surrogate motherhood agreement is:

“an agreement between a surrogate mother and a commissioning parent in which it is
agreed that the surrogate mother will be artificially fertilised for the purpose of bearing
a child for the commissioning parent and in which the surrogate mother undertakes to
hand over such a child to the commissioning parent upon its birth, or within a
reasonable time thereafter, with the intention that the child concerned becomes the

legitimate child of the commissioning parent.”**

In other words, a surrogate motherhood agreement, also referred to as a
preconception agreement, more commonly known as a surrogate motherhood
contract, is a contract in terms of which a gestational woman agrees to become
pregnant and bear a child, relinquish all legal rights to and obligations in terms of the
child, and deliver the child to an individual or couple.?*®

242 Mahlobogwane “Surrogate motherhood arrangements in South Africa: Changing societal

norms?” 2013 SJ 46.
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Two types of surrogacy can be distinguished:

(1)

(2)

Partial surrogacy, where the surrogate mother is impregnanted using
her own egg. The conceived child is intended to be relinquished and to
be raised by other persons such as the biological father and his spouse
or partner, either male or female. The child may be conceived via
artificial insemination using fresh or frozen sperm which is performed at
the fertility clinic. Sperm from the male partner of the commissioning
couple may be used. It is important to note that in partial surrogacy, the
surrogate mother is also the genetic or biological mother of the
resulting child, as her own egg was fertilised.*’

Gestational surrogacy or full surrogacy takes place where an already
fertilised embryo from the biological parents or donors is transferred to
the womb of the surrogate mother for its development to a child. It is
worth noting that in the case of gestational surrogacy, the genetic
material (gametes) are provided by the intended parents or donors and
the surrogate mother is merely the host mother, she is merely offering
her gestational function to an embryo which has been transferred.*®
However, in the context of South Africa, it is a legal requirement that
the commissioning parents give their gametes for the surrogacy to be
valid.

Although in the case of gestational surrogacy the surrogate mother must go through

a number of medical tests and preparation, in the context of South African law, she

does not receive any payment either before, during or after the pregnancy. However,

her medical costs are paid by the intended parents.?*® The medical costs include:

compensation for expenses that relate directly to the artificial fertilisation and

pregnancy of the surrogate mother, the birth of the child and the confirmation of the

surrogate motherhood; the loss of earnings suffered by the surrogate mother as a

result of the surrogate motherhood agreement; or the insurance to cover the

247
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Mahlobogwane 2013 SJ 48-49.

70



surrogate mother for anything that may lead tp death or disability brought about by

the pregnancy.?°

Therefore, commercial surrogacy is not allowed in South Africa.

The tests that the gestational surrogate mother must go through include the

following:

e Hysteroscopy/HCG - this procedure determines whether the fallopian tubes

are clear and the size and shape of the uterus;

e Infectious disease test, to ensure that there are no contagious diseases

present;

e A mock cycle, to see how the uterine lining will react to hormone

replacements (estrogen);
e A pap smear to check for a healthy uterus;

e A physical examination, to determine whether there are any physiological
impediments that would hinder the surrogate in carrying the baby;

e A trial transfer, to check the length of the uterus to find out how far to insert
the catheter, which will be loaded with embryos; and

e Psychological testing, to check motivations, attitudes, and commitment.?*

Sections 292, 294 and 295 of the Children’s Act regulate the validity of the surrogate
motherhood agreement. Section 292(1) provides that no surrogate motherhood is
valid unless (a) the agreement is in writing and is signed by all the parties thereto; (b)
the agreement is entered into in the Republic; (c) at least one of the commissioning
parents, or where the commissioning parent is a single person, that person, is at the
time of entering into the agreement domiciled in the Republic; (d) the surrogate
mother and her husband or partner, if any, are at the time of entering into the

agreement domiciled in the Republic; and (e) the agreement is confirmed by the

20 Children's Act s 301(2)(a), (b) and (c).
251 Storey “Ethical problems surrounding surrogate motherhood”, available at
http://www.yale.edu/ynhti/curriculum/units/2000/7/00.07.05.x.html (date of use 29 June 2015).
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High Court within whose area of jurisdiction the commissioning parent or parents are

domiciled or habitually resident. In addition, the Children Act stipulates that

“[n]Jo surrogate motherhood agreement is valid unless the conception of the child
contemplated in the agreement is to be effected by the use of the gametes of both
commissioning parents or, if that is not possible due to biological, medical or other

valid reasons, the gamete of at least one of the commissioning parents or, where the

commissioning parent is a single person, the gamete of that person”.?*?

The Children’s Act further provides that “[a] court may not confirm a surrogate
motherhood agreement unless ... the commissioning parent or parents
understand and accept the legal consequences of the agreement and their rights

and obligations in terms thereof.”*3

It is important to note that the best interests of a child to be born as a result of a
surrogate motherhood agreement are one of the important conditions for the validity
of that agreement. In terms of section 295 of Children’s Act, the surrogate
motherhood agreement includes adequate provisions for the contract, care,
upbringing and general welfare of the child that is to be born in a stable home
environment, including the child’s position in the event of the death of the
commissioning parents or one of them, or their divorce or separation before the birth
of the child.”* Section 295 futher provides that, in general, having regard to the
personal circumstances and family situations of all the parties concerned, but above

all the interests of the child to be born, the agreement should be comfirmed.?*®

A closer look at these provisions reveals however that the drafters of the Children’s
Act were concerned with the interests of the child to be born through a surrogate
motherhood agreement at the time of the birth of the child. This is made clear when
they provided in section 295(d) that the child has to be born into a stable

22 Section 294 of the Children’s Act.

253 Section 295(b) (iii) of the Children’s Act.
254 Section 295(d) of the Children’s Act.

25 Section 295(e) of the Children’s Act.
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environment. They also took into account the fact that there should be alternative
solutions to keep the child in a stable home environment in the event that the
commissioning parents die or divorce or separate from one another before the birth
of the child. The protection of the interests of the child to be born through a surrogate
motherhood agreement is also made clear by the provision in section 295(e) that the
agreement should be confirmed with due regard of the interests of the child to be

born.

It is clear from the discussion above that the Children’s Act ensures some protection
of the interests of the child to be born through a surrogate motherhood agreement.
However it is important to note that this protection is focused on the child’s post-birth

period rather than while he or she is still in the mother's womb.

The surrogate motherhood agreement can be terminated according to the conditions
prescribed in the Children’s Act. In the terms of the Act:

“(1) A surrogate mother who is also a genetic parent of the child concerned,
may at any time prior to the lapse of a period of sixty days after the
birth of the child, terminate the surrogate motherhood agreement by

filing written notice with the court.

(2)  The court must terminate the confirmation of the agreement ... upon
finding, after notice to the parties to the agreement and a hearing, that
the surrogate mother has voluntarily terminated the agreement and that
she understands the effects of the termination, and the court may issue

any appropriate order if it is in the best interest of the child.

(3)  The surrogate mother incurs no liability to the commissioning parents
for exercising her rights of termination in terms of this section, except
for compensation for any payments made by the commissioning

parents...”>®

256 Section 298 of the Children’s Act.
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In Mahlobogwane’s view, the Children’s Act gives the power to the surrogate mother
in partial surrogacy to terminate the surrogate motherhood contract within a
prescribed period, but there is no provision in the Act that gives similar power to

surrogate mother in full surrogacy. In Mahlobogwane’s words:

“There appears to be a distinction between a surrogate mother who is a genetic
parent and the one with no genetic relationship as far as termination of the
agreement is concerned. The Children’s Act presumes that the contracting couples
are the legal parents but give the surrogate a period of time to change her mind. The
court is empowered under this statute to give protection to the surrogate mother with
genetic relationship to terminate the agreement ‘prior to the lapse of a period of sixty

days after the birth of the child’, but there is no corresponding provision for the

termination of the agreement to a surrogate mother with no genetic connection”.?’

Although up to date no fertility clinics in South Africa have made use of partial
surrogacy, it should be noted that this power given to the partial surrogate mother

can be the cause of conflict.

The surrogate motherhood agreement confirmation was at issue in Ex Parte WH and
others.?® In this case a male same-sex couple domiciled in South Africa approached
the court to seek the approval of their surrogate motherhood agreement contracted
with a surrogate mother.?*® In terms of this agreement, the egg that had to be used
for the fertilisation would not come from the surrogate mother and the identity of the
sperm donor was not indicated.’® However, the parties agreed that the
commissioning parents would pay to the surrogate mother the following amounts of

money:

(a) R 20.000 for health insurance;
(b) R 6.000 for life insurance; and

257 Mahlobogwane 2013 SJ 51.

258 Ex Parte WH 2011 (6) SA 514 (GNP)
259 Para [15].

260 Para [22].
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(c) R 20.000 for various expenditure, including transport, maternity, clothes etc.

After considering all the information brought before the court, the court concluded
that the parties made out a proper case for the relief they sought before the court,
that the parties concluded the surrogate motherhood agreement for altruistic rather
than commercial reasons, and that the payments were in line with the legislation.

The court thus confirmed the agreement.?*

This judgment was subjected to quite a bit of criticism. In her criticism, Carnelly
focuses on two issues, namely the genetic link and the issue of payment. Drawing on
section 294, which requires the commissioning parents or at least one of them to be
the sperm donor, and section 301, which describes the types of payment the
surrogate mother may receive from the commissioning parents, she concluded that
the judgment in this case is inaquate. Carnelly argues firstly that the fact that the
judgment does not identify the donors of the sperm and eggs might be inconsistent
with the Children’s Act. Secondly, Carnelly argues that the payment of various
expenditures by the commissioning parents is not covered by section 301 of the
Children’s Act. These amounts might amount to payment for the surrogate services

rendered by the surrogate mother and hence make the agreement commercial.?%?

Pillay and Zaal are of the view that the judgment in this case reveals a favour that
the court did to gay commissioning parents. According to them there is no valid
explanation for the court to use less than a strict application of chapter 19 of the
Children’s Act, after noting that details provided before the court in respect of
expenses in implementing the surrogate agreement were unsufficient. They thus
concluded that the court has encouraged commercial surrogacy in contravention of
the Children’s Act.”®®
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Louw concluded that the judgment in this case displays a lack of appreciation for the
importance of certain crucial aspects relating to the surrogate mother agreement and
its confirmation. She further recommended the reconsideration of the prohibition of

altruist surrogacy in South Africa.?®*

It is clear from the discussion of this case and the criticisms thereof that commercial
surrogacy is not legally allowed and the genetic link is an important factor in the

confirmation of the surrogate motherhood agreement.

Unlike gay men, who reproduce by means of a valid agreement with a surrogate

mother, lesbians do not need such a contract for their reproduction.

3.4.2 Lesbian reproduction: Artificial Insemination by donor (AID) and
in Vitro Fertilisation (IVF)

Artificial insemination using donor semen (AID) is a process whereby semen is
placed into a woman’s vagina or uterus for the purpose of conception. The semen is
obtained from a donor that is someone other than the woman’s partner. AID is most
likely to be used with infertile couples where the male is azoospermic (absence of
sperm in the ejaculate) or oliogospemic (insufficient sperm in the ejaculate to lead to

conception).®®

In South Africa, an AID service was started in 1979 in the Infertility Clinic at Groote
Schuur Hospital, Cape Town in response to repeated requests by patients, doctors

and social workers.%®

AID and IVF are helping families to have children that they could not otherwise have.

These techniques are also used by lesbians to have children and build families of

264 Louw “Surrogacy in South Africa: Should we reconsider the current approach” 2013 THRHR
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their own. Lesbians have the choice to be inseminated with gametes from known or
unknown donors. The status of the donor as known or unknown can have legal
consequences that will be discussed in the next section. The technique of in vitro
fertilisation via oocyte donation separates the genetic and biological aspects of
parentage on the one hand from the social aspects on the other hand. This in turn
creates legal problems because it upsets the stability and certainty normally
associated with family relationships, including the certainty in relation to the status of
the IVF child. It is possible in such a conception for two women to claim motherhood
of the child. Which of them is the real mother, the ovum mother or the womb

mother?2%’

3.5 THE EFFECTS OF ASSISTED REPRODUCTIVE TECHNOLOGIES ON
CHILDREN

It has been demonstrated in a number of studies that using ARTs is associated with
numerous health problems for the child, and this raises concerns for the welfare of

children born through ARTs.?®® As Robertson points out:

“Concerns about the welfare of offspring resulting from ARTs cover a wide range of
procedures and potential risks. In addition to physical risks from the techniques
themselves, they include the risk of providing ART services to persons who could
transmit infectious or genetic disease to offspring, such as persons with HIV or
carriers of cystic fibrosis. Risks to offspring from inadequate parenting may arise if
ARTs are provided to persons with mental illness or serious disability. Questions of
offspring welfare also arise from the use of ARTs in novel family settings, such as
surrogacy, the posthumous use of gametes and embryos, or with single parents or a
same sex couples. Finally, both physical and psychological risks may result from

alteration or manipulation of genes, gametes, and embryos.”**

267 Lupton 1985 TSAR 280.
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This would suggest that ARTs are not risk free. In fact, the use of ARTs may enable
an infertile person or one who carries genes for serious disease to reproduce, but in

doing so they risk having a child with diminished welfare.?”®

Assisted reproductive technologies may result in many adverse physical effects on
resulting children. However, for the purpose of this study, physical effects of ARTs
will be classified into two categories, namely effects inherent to the technique itself
and effects resulting from modifying, selecting, or manipulating gametes and
embryos.?’* It should be noted that in addition to the physical effects, children born
as a result of the use of ARTs are also exposed to psychological effects which may
be worsened by the legislation of some countries as stated in the introduction of this

chapter.

3.5.1 Effects inherent to the technique itself

IVF and ICSI are the basic ART procedures that have been generally thought to be
safe for both mother and children. IVF involves the hyper stimulation of the ovaries
and retrieval of eggs. These procedures are reported to have many risks not only for
the child, but also for the mother. For in