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EXTRACT

The study aims to review the regulatory powers exercised by the South African Revenue
Services (SARS) with regard to the issuing, decline or revocation of a taxpayer’s tax clearance
certificate, to highlight any remedial measures and procedures available to the aggrieved
taxpayer in order to protect the right of taxpayers to fair administrative action in their dealings
with SARS.

Previously, a tax clearance certificate was not issued in terms of any statute or provision of any
Tax Act. However, since the introduction of the Tax Administration Act, as amended (TAA), the
iIssuing of the tax clearance certificates are more efficiently regulated. The issuing of tax
clearance certificate’s must conform to the values and principles prescribed for under current
legislation, and more particularly, as espoused under the Constitution of South Africa, 1996 (the

Constitution).

However, it has been reported some taxpayer were experiencing unreasonable and incompre-
hensible delays in obtaining responses to the objections lodged with SARS for assessment.
Taxpayers seeking resolution of their disputes with SARS, currently opt to incur litigation costs
in order to obtain appropriate relief from the High Courts. Taxpayers must take note that there
is nothing in Promotion of Administrative Justice Act (PAJA) or the common law, which
empowers a Court to order an administrator to take action, including the making of a decision

which the administrator is not lawfully allowed to make.

The study highlights remedial measures and procedures available to the aggrieved taxpayer to
prevent the misapplication of fiscal power by SARS in the issuing of the taxpayer’'s compliance

status, thus protecting the right to fair administrative action in their dealings with SARS.

Taxpayers who are aggrieved by a decision taken by the Revenue Authority are encouraged to
timeously address their grievances, commencing with the internal dispute resolution remedies
provided for within the TAA.
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CHAPTER 1

BACKGROUND AND DELINEATION OF THE STUDY

1.1 INTRODUCTION

A taxpayer requires a valid tax clearance certificate in order to bid for state contracts. State
contracts can provide a regular source of income for small and medium enterprises, as well as
offering work opportunities to thousands of people. Before a tax clearance certificate is issued
by the South African Revenue Services (SARS), it is important for SARS to establish a
taxpayer’s tax compliance status. A tax clearance certificate is, in effect, a declaration of a
taxpayer’'s compliance with his or her or its tax obligations under the Tax Acts and confirms
good standing with the Revenue Authority (SARS). Good standing means that the bidder is
registered as a taxpayer, that all taxes due have been paid or alternative arrangements have
been made and that all returns had been submitted (section 256 of the TAA; SARS 2013:10;
National Treasury 2014:2).

Until recently, when the Tax Administration Act, 28 of 2011 (TAA) was introduced, tax clearance
certificates were not issued in terms of any specific provision of the Income Tax Act or any other
statute overseen by the SARS. A number of laws, besides the TAA, specifically require a tax
clearance certificate to be submitted to bid for a state contract. Treasury regulation 16A9 (1) (f)
of the Public Finance Management Act 1 of 1999 (PFMA), applicable for Departments, Trading
Entities, Constitutional Institutions (for example the Auditor General) and Public Entities’,
provide that a responsible accounting officer or accounting authority must reject a bid by any
person who fails to provide written evidence from SARS that the person has no unresolved tax
commitments or that the person has made arrangements to pay taxes due. In addition, this
provision is stipulated as regulation 16 of the Preferential Procurement Regulations? which state
that:

‘

. ho contract may be awarded to a person who has failed to submit an original Tax

Clearance Certificate from SARS certifying that the taxes of that person to be in order or that

suitable arrangements have been made with SARS’.

' GNR225 in GG 27388 of 15 March 2005.
2 Preferential Procurement Regulations (GN R725 in GG 22549 of 10 August 2001).
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In accordance with provisions under the TAA, SARS may confirm or decline to endorse a
taxpayer’s tax compliance status, subject to certain conditions as contained in section 256 of
the TAA. These conditions stipulate that SARS may only provide a declaration of the taxpayer’s
tax compliance status if the taxpayer is registered for tax purposes and does not have any
outstanding tax debts due to SARS. This exclude amounts that are subject to dispute resolution
measures and have been suspended under section 164° of the TAA or where the taxpayer has
entered into an instalment payment agreement with SARS in terms of section 167 of the TAA.
In accordance with section 204 of the TAA, tax debts which have been compromised; or if the
amount of tax debt does not exceed the amount specified in section 169 (4) (which is R100 or
less), are similarly excluded. SARS may decline to issue a tax clearance certificate where a
taxpayer has an outstanding return for tax, unless an arrangement acceptable to SARS has

been made for the submission of the return.

Under section 256(6) of the TAA, SARS may alter the taxpayer’s tax compliance status from
compliant to non-compliant if SARS resolves that it had awarded the declaration of the
compliance status in error, or if the confirmation was obtained on a fraudulent basis, falsification
or misstatement of any material facts. SARS must give at least fourteen (14) days’ notice
before the decision to revoke the confirmation of the taxpayer’s tax compliance status to allow

the taxpayer an opportunity to respond to the reasons for withdrawal.

However, it has been reported that some taxpayers have previously experienced unreasonable
and incomprehensible delays in obtaining responses to their objections lodged with SARS
regarding assessments (Lewis 2009:1). In addition, taxpayers who fail to fulfil their obligations
under the TAA, face the imposition of penalties and interest as submitted by Lewis (2009:1).
Taxpayers seeking resolution of their disputes with SARS could incur litigation costs if they

decide to approach the High Courts for relief.

One of the common complaints reportedly received by the Office of the Tax Ombud includes
SARS taking too long to finalise applications submitted by taxpayers for issuing tax clearance
certificates (Main 2015:11). This aspect relates directly to a failure by SARS officials to make a
decision and to do so within the allotted time provided for under the TAA.

8 Provides that a taxpayer may request a senior SARS official to suspend the payment of tax or portion thereof

due under an assessment if the taxpayer intends to dispute or disputes to pay that tax under chapter 9 of the
TAA.



In order to obtain a tax clearance certificate, a taxpayer must be tax compliant. If SARS rejects
an application by a taxpayer for a tax clearance certificate and it is rejected based on an
outstanding tax return or unpaid debt, the taxpayer is obliged to either submit the return or pay
the tax (section 256 of the TAA). However, if SARS has yet to respond and the taxpayer cannot
be issued with a tax clearance certificate due to SARS’s failure, the taxpayer must seek
independent recourse against such inaction. To ensure taxpayers are treated fairly, SARS
officials are obliged to ensure fair administrative actions are taken, which include arriving at a

fair decision and due process is followed.

The study therefore aims to review SARS’ regulatory powers to act in respect of the issuing,
decline or revocation of a confirmation of the taxpayer’'s compliance status or in order to obtain

a tax clearance certificate.

1.2 PROBLEM STATEMENT

Some taxpayer have applied to be issued with or to renew confirmation of their tax compliance
status, but had their applications rejected on the grounds that they have unpaid tax debts.
These tax debts relate to amounts subject to disputes for which the taxpayers have applied for

postponement of payment obligation to which SARS has yet to respond to.

An inability to secure a confirmation of their tax compliance status from SARS can have
financial consequences for taxpayers bidding for a state contract. It is submitted that there are
taxpayers who are not conscious of their rights in their dealing with SARS and how to protect

these rights.

1.3 THESIS STATEMENT

The research question addressed in the study is as follows: given the regulatory powers of
SARS to issue, decline or revoke a tax compliance status, how can a taxpayer safeguard his or
her rights against an unfair application of regulatory powers by SARS?

The thesis statement derived from the above question is therefore as follows:

SARS’ powers with regard to tax clearance certificates.



1.4 RATIONALE

In order to prevent misapplication of fiscal powers by SARS in the issuing of the taxpayer’s tax
compliance status, it is important that taxpayers are made aware of their right to fair
administrative action, to be treated fairly in their dealings with SARS, and how to protect their

constitutional rights.

Various researchers (Wade & Forsyth 2014; Croome 2010; De Koker 2004; Kruger 2013) and
other entities (The Margo Commission 1987; Katz Commission 1993; Davis Tax Committee
2013) conducted research on the powers of SARS versus the rights of taxpayers in respect of

the recovery of their tax debts.

Croome (2010:305) states that taxpayers should be aware of their right, with regard to
approaching a court for relief (section 34 of the Constitution). In particular, where SARS has
abused its fiscal powers or failed to adhere to the requirements of fair administrative procedures

in dealing with the taxpayers (section 33 of the Constitution).

This study will interpret relevant legislation and court cases in order to identify problematic
issues. It will be used to review the powers of SARS with regard to the confirmation of a

taxpayer’s tax compliance status, as explained by Smit (1997:20).

It is submitted that one of the main obstacles in achieving a fair result is the time factor when

taxpayers are obliged to institute legal action and the delays associated therewith.

1.5 IMPORTANCE OF THE STUDY

The study highlights taxpayers’ rights to fair administrative procedures by informing taxpayers,
tax scholars and the general public to be aware of their rights and obligations when dealing with
SARS. The study creates awareness around the limitations imposed on the powers of SARS by

legislation and the common law, with particular regard to tax compliance status confirmations.

The study aims to highlight remedial measures and procedures available to the aggrieved
taxpayer. Such measures and procedures could prevent SARS from abusing its fiscal power in
the issuing of the taxpayer’s tax compliance status, thus protecting taxpayer’s right to fair

administrative action in their dealings with SARS.
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The study is both theoretically and practically significant due to the closely related concepts and
themes which are discussed and explained below. The study is of theoretical significance in
that it takes a stance on the tax issues discussed under the confirmation of a taxpayer’s tax
compliance status. Such a position can stimulate further debate in both academic circles and
the accounting profession, resulting in an enhanced knowledge of the tax body.

1.6 RESEARCH OBJECTIVES

The objective of the study is to review the regulatory powers of SARS with regard to the issuing,
decline or revocation of a taxpayer’s tax compliance status. Furthermore, the study reviews
remedies available to an aggrieved taxpayer where SARS’s actions have exceeded its powers
to the detriment of a taxpayer or has failed to apply the principles of fair administrative
procedures.

1.7 LIMITATIONS

The study excludes tax clearance certificates relating to foreign investment allowances and
immigration requirements. It is limited to a theoretical analysis and interpretation of legislation
and case law which deals with taxpayers’ tax compliance status with regard to bids for state
contracts and confirmation of good standing with the Revenue Authority.

1.8 RESEARCH METHOD

The qualitative research method was used, which is similar to the doctrinal research
methodology. The doctrinal research methodology is found within the framework of
methodologies of legal research and consists of two processes, namely the identification of
legislation and the interpretation of that legislation (Hutchinson & Duncan 2012:20).

Accordingly, the information was collected through material available to the general public in the
form of legislation and case law. The review of legislation and case law will, through logical

deduction, identify problematic tax compliance status issues experienced by taxpayers. It will



be used as part of the discussion to analyse the regulatory powers of SARS with regard to the

confirmation of a taxpayer’s compliance status.

The study identifies and evaluates relevant provisions of the TAA, the Constitution, the
Promotion of Administrative Justice Act, 3 of 2000 (PAJA) and the common law directly related
to the scope of the study; which is SARS’ application of its fiscal powers in relation to the
issuing of tax clearance certificates. Two High Court cases were interpreted and analysed as

these cases are directly linked to SARS’ application of its fiscal powers, as stated above.

This review of these two court cases with regard to the confirmation of taxpayer’s tax
compliance status is underpinned by the purposive approach to statutory interpretation as
opposed to a literal approach. To comprehend a provision in a Statute, the literal approach
requires that one applies the ordinary grammatical meaning to words (Botha 2001:116;
Kellaway 1995:49). According to Botha (2001:114) the purposive approach seeks to ascertain
the purpose of the legislation and putting into perspective the goals sought to be accomplished

and the connection between specific requirements of the Statute.

The courts and other commentators submitted that a purposive approach should be adapted as
it promotes the principles and values of democracy protected in the Constitution (Swanepoel
2012:49: De Ville and Du Plessis 1993: 199 and 356). This study adopted the purposive

approach in its statutory interpretation.

The research is of practical significance in that the proposed remedial measures can establish
awareness around the protection of taxpayer rights against SARS’ inappropriate use of fiscal
power in the event that the Revenue Authority refuses to confirm a taxpayer's compliance
status. The study gives direction to taxpayers by reducing the probability of tax-return errors
occurring and identifies remedies available under the TAA, in order to correct their tax

compliance status.

1.9 ETHICAL CONSIDERATIONS

This study was conducted to benefit taxpayers by increasing their awareness with regard to the
protection of their rights in obtaining confirmations of their tax compliance status from SARS.
The study should therefore be viewed in the context of promoting awareness of remedies

available to aggrieved taxpayers and other dispute resolution measures when confirming their
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tax compliance status. The analysis conducted in this study is also underpinned by ethical
values such as integrity, honesty and objectivity. It is suggested that these ethical values are

essential in satisfying the rules of natural justice and the principle of legality.

1.10 DEFINITION OF TERMS AND CONCEPTS

For purposes of this study, a number of definitions in the TAA are summarised below in order to

make the study more readable. The comprehensive definitions are available in the TAA.

The South African Revenue Service (SARS) is an organ of state as established by section 2
of the South African Revenue Act, 34 of 1997.

Assessment refers to a notice containing the determination of the amount of a tax liability
generated by SARS, based on the return filed by a taxpayer.

Commissioner for SARS is defined in section 1 of the TAA as the Commissioner, an employee
of SARS or a person contracted or engaged by SARS for purposes of the administration of a tax
Act and who carries out the provisions of a tax Act under the control, direction or supervision of

the Commissioner.

Day refers to any day which is not a Saturday, Sunday or public holiday and for the purposes of
dispute resolution, excludes the days between 16 December of each year and 15 January of the

following year.

Return refers to a form, declaration or other manner of submitting information to SARS that

includes a self-assessment or is a basis on which an assessment is to be made by SARS.

Senior SARS official refers to a SARS official who has specific written authority from the
Commissioner to do so, or a SARS official occupying a post designated by the Commissioner
for this purpose.

Taxpayer refers to any person chargeable to tax upon whom the liability for tax due under a tax

Act is imposed, and who is personally liable for tax.



Tax compliance, for the purposes of this study, refers to the accurate completion and timely

submission of tax returns and the timely payment of taxes.

Tax clearance certificate, refers to a declaration issued by SARS that the person whose
details appear on the certificate is registered for tax and does not have any outstanding tax debt
or return. (The new provision in the TAA refers to the ‘Taxpayer's Compliance Status’, by
means of a ‘Tax Clearance Certificate’, which is very similar. Above all, a taxpayer's tax
compliance status is required in order to bid for state contracts. As a result, references are

made interchangeably to tax compliance status and tax clearance certificate).

Tax Ombud, is the person appointed by the Minister of Finance. The Office of the Tax Ombud
provides taxpayers with fair, efficient, and impartial remedies to seek a resolution for a service,
procedure or administrative dispute which they have already unsuccessfully tried to resolve
through SARS. The Office of the Tax Ombud is independent of SARS and acts as a

‘Taxpayer’s Advocate’.

1.11 STRUCTURE OF THE STUDY

The thesis consists of five chapters. Below follows the layout of each chapter:

Chapter 1 provides a background and the introduction to the study, as well as the rationale,
method, importance, research objectives, limitations, definition of terms and concepts and
research method.

Chapter 2 identifies rules and regulations including fiscal statutes conferring powers on SARS
that influence a taxpayer's tax compliance status and reviews legislation in respect of

procedurally fair administrative action to be taken by SARS.

Chapter 3 reviews the two opposing or contrasting decisions held by the South African judiciary

where SARS exercised its powers in issuing tax clearance certificates.

Chapter 4 analyses remedies available to aggrieved taxpayers and other available alternative

dispute resolution measures with regard to the confirmation of their tax compliance status.



Chapter 5 contains a summary of the previous chapters, draws an overall conclusion and

makes recommendations to taxpayers in reducing the probability of tax-return errors occurring.

1.12 CONCLUSION

The aim of this chapter was to provide an overview of the entire study. The introduction
provided background information to the study and set out the context in which the study was
conducted. The problem statement, research objective, thesis statement, significance of the
study and overview of the next few chapters were, among others, also explained. In the next
chapter, SARS’ powers that have an impact on the issuing of tax clearance certificates will be
identified.



CHAPTER 2
LITERATURE REVIEW

2.1 INTRODUCTION

As outlined in chapter 1, this chapter describes the rules and regulations, including fiscal
statutes, that confer powers on SARS to confirm or decline a taxpayer’s tax compliance status

and reviews legislation governing fair administrative action taken by a revenue official.

Taxpayers are within their rights to request and obtain a confirmation from SARS of their tax
compliance status (in accordance with the ambit of section 11 of PAJA). In accordance with
regulation 16 of the Preferential Procurement Regulations, 2001, a tax clearance certificate
confirms that the taxpayer’s tax affairs are in order or that an adequate arrangement has been
made with SARS to regularise any non-compliance. A taxpayer who requests a tax clearance
certificate is required to apply in the prescribed form and manner to a SARS branch. SARS
must issue a tax clearance certificate within 21 days from the date of the request or a longer
period as deemed necessary, if SARS is convinced that the issue of the tax clearance certificate

may obstruct the efficient and effective recovery of taxes”® (Croome & Olivier 2015:548).

Previously, a tax clearance certificate was issued in paper format (certificate) and could only be
created by SARS officials from the tax clearance certificate system. These paper-based
certificates were valid for twelve (12) months and were assessed only once a year (BDLive
2016:1). The paper based tax clearance system caused taxpayers to err and deviate from their
tax compliance obligations and many failed to maintain their good standing status with the
Revenue Authority after the issuing of the tax clearance certificate (Benjamin 2013:1). Other
taxpayers overcame the tax clearance certificate’s constraint by frequently setting up new
companies for tendering (Retief 2012:1). SARS officials were accused of fraudulently overriding
the tax clearance certificate system and issuing tax clearance certificate in return for bribes
(Retief 2012:1; Sidimba 2014:1).

SARS revamped the old paper based version to an electronic tax compliance system (Visser
2012:1). In order to combat fraud, abuse and tax evasion, SARS has modernised the tax
clearance system by migrating most of the tax clearance certificate functions onto the eFiling
platform, also known as the ‘My Compliance Profile’ (MCP) (Sidimba 2014:1; Croome 2015:1).
During this transition period, taxpayers are able to apply for a tax clearance certificate via

*  Section 256(2) of the TAA.
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eFiling or at any SARS branch in South Africa (SARS 2016:1). According to SARS (2016:1),
taxpayers are able to print a tax clearance certificate through the eFiling system, eliminating the
need to visit a SARS branch. The benefits of the new system include the fact that outstanding
issues or queries can be resolved electronically rather than having to visit a SARS branch office
(Visser 2012:1).

In terms of the new electronic platform, taxpayers who need to verify their tax status will have to
request a unique personal identification number (PIN) from SARS (National Treasury 2014:2).
For bidding purposes, the PIN is recorded on the tender documentation and is valid for only that
specific tender process and its duration (Ernst & Young 2014:2). According to National
Treasury (2014:2), the responsible accounting officer at any state entity or department will be
able to enquire about the tax compliance status of any person bidding for a state contract, at

any time.

2.2 DISCRETIONARY POWERS OF THE REVENUE AUHORITY

SARS was established in terms of the South African Revenue Services Act, 34 of 1997 (the
SARS Act) as an organ of the state within the public administration. In carrying out its mandate
under the SARS Act, the Commissioner must take into consideration the values and principles
enshrined in section 195 of the Constitution, 1996, by providing timeous, accessible and correct
information to taxpayers (section 195 (1) (g) of the Constitution). As SARS operates outside the
public service to strengthen its independence in administering tax laws, the most important

responsibility for SARS is to collect revenue in a manner which is efficient and effective.

To support SARS in carrying out this responsibility, section 2 of the SARS Act further enacts
several fiscal statutes, namely the Income Tax Act, 58 of 1962 (as amended); the Value Added
Tax Act, 89 of 1991 (as amended); and the Customs and Excise Duties Act, 91 of 1964 (as
amended) (Dachs 2014:10; Johannes 2016:27). SARS’ mandate is furthermore connected to
the public procurement system. The tax compliance status of taxpayers, which is monitored by
SARS, is necessary when bidding successfully for state contracts. This function is also
supported by section 38(1) of the Public Finance Management Act (PFMA), which states:

‘The accounting officer for a department, trading entity or constitutional institution in state—
a) must ensure that that department, trading entity or constitutional institution has and

maintains—

11



(i) effective, efficient and transparent systems of financial and risk management and internal
control;

(ii) a system of internal audit under the control and direction of an audit committee complying
with and operating in accordance with regulations and instructions prescribed in terms of
sections 76 and 77 of the PFMA.’

Historically, each fiscal statute contains its own administrative provisions. With the enactment
of the TAA in 2011, all of the administrative provisions contained in different fiscal statutes, as
the particular section in the PFMA highlights above, were converged into a single Act (SAICA
2013a:1). The TAA was enacted to give effect to the efficient and effective collection of tax
revenue, align the administration of the tax Acts, to prescribe the rights and obligations of
taxpayers impacted by these tax Acts, and to prescribe SARS’s accountability in terms of its

powers and duties in administering the various tax Acts.

SARS has various discretionary powers, most of which are necessary for the effective
functioning of the fiscus. Davis (1972:4) defines ‘discretion’ as follows:

‘A public officer has discretion whenever the effective limit on his power leaves him free to

make a choice among possible causes of action or inaction.’

Discretionary powers are easily identifiable by the empowering legal language that confers
them: they are identified by the use of words in empowering provisions such as ‘may’ or ‘it shall
be lawful’ (Wade & Forsyth 1994:391). These powers are characterised by the element of
choice that they confer on the public official, the administrator or the holder of such
administration (Hoexter 2012:46). De Koker (2004:18-69) elaborated that discretion involves
circumstances where the Act provides for a matter to be determined by the ‘opinion of the
Commissioner’. By taking a decision in respect of an ‘opinion’, such action would constitute
administrative action. SARS, as an organ of the state, acting within the public administration is

obliged to adhere to the provisions of just administrative action, as contained in PAJA.

In addition, the exercise of these discretionary powers by SARS makes it difficult for taxpayers
to obtain confirmation of their tax compliance status as it is required in the bidding for state
contracts, and utilisation of foreign investment allowances or emigration from South Africa
(Croome & Olivier 2015:548). State contracts are a lifeline for many businesses in South Africa
(National Treasury 2015:9). Croome and Olivier (2015:548), explain that it is only a matter of
time before a taxpayer will institute legal proceedings against SARS for losses suffered as a
result of inordinate delays faced in obtaining a confirmation of his or her tax compliance status.

12



The foregoing challenges and impediments highlight the predicament taxpayers may be faced
with when they are unable to secure a tax compliance status. If a taxpayer misses out on a
bidding for a potential state contract, it could go out of business. Other secondary challenges
include the potential loss of revenue to the taxpayer and the fiscus, due to the inability to secure
a timeous confirmation of a taxpayer’s tax compliance status and social costs such as job
losses, the gradual erosion of the tax base becomes inevitable and the potential loss of taxes by

the fiscus.

2.3 JUST ADMINISTRATIVE ACTION IN TERMS OF PAJA

For the purpose of PAJA, administrative action is described in section 1 of the Act as a decision
or failure to make a decision (by an organ of the state) in terms of empowering legislation or
performance of a public function that adversely affects the rights of a person and has a legal
effect (Erasmus 2013:29). PAJA defines an ‘empowering provision’ as ‘a law, a rule of common
law, customary law, or agreement, instrument or other document in terms of which an

administrative action was purportedly taken’.”

PAJA was enacted because of the right to just administrative action, as prescribed in section 33
of the Constitution. In terms of this section, everyone has a right to administrative action which
is lawful, reasonable and procedurally fair (Kotze 2004:10). According to PAJA, every person
who has been adversely impacted by an administrative action is entitled to require and to be

provided with reasonable written explanations (Jones 2011:1).

PAJA defines an ‘empowering provision’ as ‘a law, a rule of common law, customary law, or
agreement, instrument or other document in terms of which an administrative action was
purportedly taken’.® Therefore, a decision taken by SARS will constitute an administrative
action as defined in section 1 of PAJA. The term ‘decision’, as defined in PAJA, includes both
the act of taking a decision and failure to take a decision. Thus, in terms of this definition, PAJA
similarly regulates SARS and its officials, in both the act of taking a decision or failure to do so.

Section 256 of the TAA regulates the basis or grounds on which a taxpayer’s tax compliance

status is confirmed or declined. As section 256 of the TAA constitutes an empowering

Section 1 of PAJA.
Section 1 of PAJA.

13



provision, SARS may only provide confirmation of the taxpayer's tax compliance status
(administrative action) where the taxpayer is registered for tax and does not have any arrears in
tax debt or returns due to SARS. It is therefore evident that SARS may only issue confirmation
of a taxpayer’s tax compliance status under the empowering provisions of section 256 of the
TAA.

With regard to the issuing of a tax clearance certificate, a taxpayer may request SARS to
postpone the payment of an tax amount that is subject to a dispute as provided for in section
164 of the TAA (SAICA 2013b:1). After concluding an instalment payment agreement with
SARS (section 167) or reaching a compromise agreement under section 204 of the TAA in
relation to an unpaid tax debt, the taxpayer may still request the Commissioner to exercise his
or her discretion to issue a tax clearance certificate. Furthermore, the Commissioner may issue
a tax clearance certificate if the taxpayer has arranged with SARS concerning the submission of
that return (De Koker 2004:19). SARS may also exercise the power to revoke a tax clearance
certificate if satisfied that it was issued in error; or was obtained based on fraud,

misrepresentation or non-disclosure of material facts.

In Dawood v the Minister of Home Affairs’, the court explained that the exercise of discretion by
an official is crucial in any system of legislation. It provides for abstract and common
regulations to be applied to precise and particular situations in a manner that is fair (Van
Schalkwyk 2004:167; Hoexter 2012:47). As discretionary power is also associated with
arbitrary power, its incorrect application would therefore be unfair. Van Schalkwyk (2004:168)
submitted that discretionary powers are indispensable in modern societies; nonetheless, they

must be justifiable and appropriately controlled.

2.4 ADVERSE EFFECT ON TAXPAYER’ RIGHTS

According to Croome and Olivier (2015:548), some taxpayers who applied for confirmation of
their tax compliance status, had their applications rejected on the grounds that they have unpaid
or tax debts due. These tax debts related to tax amounts subject to disputes that taxpayers had
applied for postponement in terms of section 164 of the TAA and to which SARS has not

responded (taken a decision or action).

" (2000(3) 936(CC)).

Provides that a taxpayer may request a senior SARS official to suspend the payment of tax or portion thereof
due under an assessment if the taxpayer intends to dispute or disputes to pay that tax under chapter 9 of the
TAA.
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A decision or action that adversely affects a person’s rights means that such a decision must
impose a burden or affect those rights.® In terms of regulation 16 of the Preferential

Procurement Regulations'?, it is noted that:

.. ho contract may be awarded to a person who has failed to submit an original Tax Clearance
Certificate from SARS certifying that the taxes of that person to be in order or that suitable
arrangements have been made with SARS’.

A confirmation of a taxpayer's tax compliance status constitutes a declaration that the
taxpayer's tax affairs are in order (Klue 2012:1). Accordingly, taxpayers that are not in
possession of their tax compliance status confirmation may not engage in the bidding process
for state contracts nor will their good standing status with the Revenue Authority be confirmed.
Croome and Olivier (2015:548) explained that the inability of taxpayers to obtain such
confirmation of their tax compliance status from SARS could be detrimental to their business
and, consequently, may stifle their economic activity. Therefore, a decision by SARS not to
issue the confirmation of a taxpayer’s tax compliance status, will adversely affect the right of the

taxpayer to trade freely as supported by section 22 of the Constitution (Palmer 2013:17).

According to a National Treasury Instruction to accounting officers in state entities and
departments, any person who conducts business with the state and becomes non-compliant,
could have his or her contract with the state cancelled.™™ If the confirmation of the tax
compliance status is not issued, a taxpayer will not be able to conduct business freely as
prescribed by the Constitution. Therefore, any decision by SARS not to issue a tax clearance
certificate may be reviewed and set aside, if it was not lawful, reasonable or procedurally fair to

do so.

This follows that a decision by SARS may affect the taxpayer’s net worth or right to property.
Additionally, the decision by SARS could have an effect on the tax payable by the taxpayer, the
time period wherein the payment is due and whether such a liability for tax is chargeable with

interest or additional taxes imposed in terms of chapter 16 of the TAA.

°  Section 5 of PAJA.

19 preferential Procurement Regulations (GN R725 in GG 22549 of 10 August 2001).

' National Treasury Instruction 3 of 2014/2015 issued pursuant to section 76(4) of the Public Finance
Management Act, 1 of 1999.
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The above effect may negatively affect the economy, as the state tendering arguably constitute
a major portion of the tax base. The multiplier effect would not only diminish the current tax
base, but also include social costs such as job losses in the event that tendering businesses are
not able to renew or obtain taxpayers’ compliance status to access or trade in state contracts,

as required by procurement regulations.

This suggested scenario highlights the potential negative consequences for taxpayers bidding
for contracts or providing goods and services to the South African state. For this reason, the
purpose of the study is to secure a greater awareness among taxpayers, tax scholars and the

general public to be aware of their rights to fair administrative action when dealing with SARS.

2.5 PROCEDURAL FAIRNESS IN THE DECISION TO CONFIRM A TAXPAYER’'S TAX
COMPLIANCE STATUS

Once it has been established that a decision was taken by SARS, it would constitute
